Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


iw. 


'^"-IZ 


^^•' 

^^l 


li^nl 


i,» 


>:i-< 


•-.f 


A^ 


Kt 


t\ 


hi-. 


&:tr? 


.-,•*^^ 


I-  <*>  , » A  ^  /  *,  1...  L; 7:  •  ■  ■  t 


t^ 


^ 


m 


■  ■i-'Tf    -'li''^^    ■/■■■■■    ■■      ;"it-l;-:-i. 


t'  V  '■  '■v^  ^:* 

li.v  ».ir-  • 


V- 


•-■   ft'..'  ■  .'tur 


y^,- 


•»■« 


■'■■  *■  -'  ■»  '.     f "'-     -     - 


T    *•/  u  ''   r    ''- 


:\*>^*Pir> 


^** 


r:/^J 


Z'^ 


'■•I- 


/-.••■iji 


^^4 


^1 


".Si 


.-  'it*:    -J-'  ..    - 


"  -i  .    ■«      >    .      'v    ',    ■%  ■ 


Vftl   ■.»•'•* 


r^ 


:»e* 


:.■*> 


•Oa^":'^ 


«^i; 


■  1  ^  - ' '  *  '■ 


•J^f< 


*•  -  »*' 


n 


i^- 


■»-  i^'..'*      .  '■•     *.     **.,.  *     '4 


U*-7 


THE 


SPEECHES 


ov 


THE  HON.  THOMAS  ERSKINE. 


VOL.  I.   \ 


« 1 


f 


•  • 


•      •  • 

■    »    •   •    • 


.  •  - 


k 


THE  NEW  YORK 

PUBLIC  LIBRARY 


ATTOft,  LCNOX  AND 
TH-OEN  F0UNDAtM4«, 


/ 

Sum 

■ 

THE 

SPEECHES 


\ 

THE  HON.  THO>IAS  gRSKINE, 

(now  LOBD  BEtKINB,) 

--  WHEN  AT    THE  BAR, 

\ 

ON 

SUBJECTS 

GOFmCTXD  WITH 

THE  LIBERTY  OF  THE  PRESS ; 

▲GAINST 

eOUSTBUCTIVE    TREASONS, 

AND   ON 

MISCELLANEOUS  SUBJECTS. 


COLLECTED   BT 

JAMES  RIDGWAY. 


m  TWO  VOLUKES. 


^^ 


VOL.  L 


JTEW-TORKi 

^  J>RINTS9  YOR  EASTBURN,  KIRK,  &  CO.  NO.  86  BROADWAY, 
':  CORNER   OF   WALL-STREET.* 


••...••••■•••I 


1813. 


k 


—  ^ 


»■• 


<      «     I     ■  \  •  * 
V  \    \  \  •  


OFtK 

PUBUC  LIBRARY 


9609 


ASTORrlifiNOX  AND 

TILDEN  FOUNDATIONt. 

1912 


Or      ^^-^Ij^mm  f t^ 


John  Forbes,  printer,  CIfair-strebt. 


CONTENTS 

OF  TUS 

yiRST     VOLUME. 


Pa»b 
Sidyjeci  of  jihe  Trial  of  Captain  Thomab  Baillie         -  1 

Mr.  Erskine's  Speech  for  tnat  Oentleman,      «  .        -  3 

Subject  of  the  Trial  of  Thokas  Carii an  >  -  •        21 

Mr.  ISrskiae's  Speech  od  his  Behalf  •  -  23 

Sul^t  of  the  Trial.of  Lord  George  Gordon    -  -        35 

Mr.  Erskine's  Speech  in  Defence  of  him        -  *  41* 

Sut^ct  of  the  Trial  of  Ihe  Dean  of  St.  Asaph  -        79 

Mr.  Erskine^s  Speech  for  the  Dean  -  *  87 

Further  Proceediogs  in  this  Cause  -  •  -      121 V 

Mr.  Justice  BullePs  Charge  to  the  Jury        -  -  123 

Statement  of  what  passed  in  Court  before  the  Verdict  was 

recorded  -  -  ...      130 

Mr.  Erskine's  Speech  on  his  Motion  for  a  new  Trial  in  de- 
fence of  the  Dean  of  St.  Asaph        ...  135 
Mr.  Erskine's  Argument  in  the  King's  Bench,  in  Support  of 

the  Rights  of  Juries  -  ...      152 

Judgment  of  the' Court  in  the  Ca^^  of  the  Dean  of  St.  Asaph  210 
Mr.  Enkine's  Speech  in  Arrest  of  Judgment  in  this  Cause  ;222 
Preface  to  the  Trial  of  Tboiias  Paine  for  a  Libel,  in  publish- 
ing the  Rights  of  Man  -  -  -  227 
Information  against  Thomas  Paine  -  -  -  220 
The  Attorney  GeneraPs  Speech  in  Support  of  the  Prosecution  250 
Mr.  Erskine's  Speech  for  the  Defendant  -  -  274 
Subject  of  the  Trial  of  the  Printer  and  Publisher  of  Thomas 

Paine's  Age  of  Reason  -  -  331 

Speech  of  Mr.  Erskine  in  Support  of  the  Prosecution  333 

Subject  of  the  Trial  of  John  Stockdale  for  a  Libel  345 

Mr.  Erskine^s  Speech  for  the  Defendant       -  -  352 

Lord  Kenyon's  Summing  up  in  this  Cause  -  -        303 

Introduction  to  the  Trial  of  Mr.  John  Frost  -  305 

Speech  of  the  Attorney  Geheral  in  Support  of  the  Prosecution  306 
EvideDce  for  the  Crown  in  this  Cause  -  -        403 

Mr.  Erskine's  Speech  for  the  Defendant        -  -  413  V 

Reply  of  the  Attorney  General  ...        430 

Subject  of  the  Trial  of  James  Perrt  and  another  445 

Speech  of  the  Attorney  General  for  the  Crown  in  this  Cause  450  . 


i 


CONTENTS. 

Pasb 
Mr.  Enkine^s  Speech  for  the  Defendants  *  468 

Replj  of  the  Attorney  General  .  •  «        485 

Lord  Kenjon's  Charge  on  summing  up  -  -  490 

Speech  for  James  Hadfield,  in  the  Court  of  King's  Bench,  on 
a  Trial  at  Bar,April26,1800,on  a  Charge  of  High  Trea- 
son, for  shooting  at  the  King  ...        49t 
Speech  for  George  Stratton,  Henry  Brooke,  Charles  Floyer, 
and  George  Mackay,  esquires,  on  a  Prosecution  for  a  High 
Misdemeanor  in  the  Arrest  and  Imprisonment  of  Lord  Pigot, 
Governor  of  Madras,  as* delivered  in  the  Court  of  King'i 
Bench,  on  the  5th  of  February  1780  -  -        525 
Speech  in  the  Court  of  King's  Bench  against  a  new  Trial,  in 
the  Case  of  Morton  and  Fenn,  for  the  Breach  of  a  Pro- 
mise of  Marriage                 ....  553 
The  Case  of  the  Bishop  of  Bangor,  and  others,  indicted  for 
a  Riot  and  an  Assault.    Tried  at  Shrewsbury  Assizes,  on 
the  26th  of  July  1796              -            -            -            -        559 
Speech  of  Mr.  Adam  for  the  Prosecution        -            -              561 
Mr.  Erskine's  Speech  for  the  Defendant             .            -        578 
Mr.  Justice  Heath's  Summing  up  in  the  above  Cause.            597 


TO  THE  GENTLEMEN  OF  THE 


AMEBICAN  BJR, 


THBOUGHOUT  AIX  THE  SEVERAL  STATES  OF  THE  UNION, 


THTS  EDITION  OF 


LORD  ERSKINE'S  LEGAL  SPEECHES, 


IS  MOST  RESPECTFULLT  DEDJCJtTEJ>, 


BY  THEIR  OBUGED  AND  OBEDIENT  SERVANTS,  * 


THE  PUBLISHERS. 


\ 


PREFACE 


TO  THE  AMEmCAJ€  EDITIOJ^  OF 


LORD  ERSKINE'S  SPEECHES. 


THE  Editor  avsuls  himself  of  the  opportunity  which  the 
present  publication  of  the  forensic  speeches  of  the  first  legal 
orator  of  the  age  affords,  to  exhibit  a  brief  outline-view  of 
the  relative  power  of  the  Bar  of  America  and  the  Bar  of 
England. 

However  paradoxical  it  might  appear  to  those  who  have 
not  much  considered  the  subject,  it  is  asserted,  because  it  can 
be  demonstrated,  that,  at  present^  there  is  actually  a  greater 
stggregate  amount  of  talent  employed  and  exhibited  at  the 
American,  than  at  the  English  Bar. 

Indeed,  other  things  being  equal,  the  Bar  of  the  United 
States  ought  to  shew  forth  a  greater  general  average  display  of 
talent,  more  particularly,  in  the  extemporaneous,  unpremedi* 
tated  effusions  of  public  speaking,  than  is  manifested  by  the 
combined  efforts  of  all  the  legal  combatants  in  the  British 
Isles.  For,  in  thi^  country,  there  is  no  other  outlet  for  the 
Jirst-rate  talent  of  her  children,  than  that  of  the  profession 
of  the  Law. 

The  nature  of  our  political  institutions  forbids  any  hope  of 
oxaStateinner^evLcqfmvEL^  any  permanent  power,  or  extensive 
wealth  and  influence  in  the  community;  and  consequently, 
offers  no  adequate  inducement  for  the  primary  talencs  of  the 
country  to  devote  themselves  exclusively  to  a  life  of  politics. 
Whence  the  state,  that  is  to  say,  the  government,  whether  m^* 
tional  or  of  each  single  state,  seldom,  or  never  commands  for 
its  permanent  service,  the  first-mte  abilities  of  America. 
Vol.  I.  A 
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And  yet  it  requires  nothing  less  than  a  capacity  of  the  very 
highest  order  to  discern  and  to  influence  the  dispositions  and 
the  habits  of  the  American  people  ;-^o  develope  the  bear- 
ings and  tendencies  of  their  government  ;-*to  &thom,  and  to 
call  into  prompt  and  persevering  action,  their  national  re- 
sources  ;<— to  comprehend  and  to  appreciate  the  complicated 
interests,  the  multiplied  relations,  the  ever-varying  political 
aspect  of  a  country,  whose  institutions  are  all  founded  on  the 
basis  of  popular  authority,  and  universal  suffirage^— a  coun- 
try, whose  dominion  has  nt?  parallel  in  any  other  government, 
ancient  or  modem  —having  in  itself  twenty  separate  independ- 
ent sovereignties,  each  sovereignty  containing  its  own  dis- 
tinct tf to^r-executive,  legislative,  and  judicial  departments  j—- 
together  with  a  Federal^  kx  Genend  head,  having  also  its  own 
separate^  superintending,  executive,  legislative,  and  judicial 
branches  of  government* 

It  cannot  be  doubted,  that  the  voting  by  bdIot,«**the  right 
of  universal  suffrage,-^— the  perpetually  recurring  elections  of 
federal  executive,  federal  senators,  and  federal  representa- 
tives^— of  state-executive,  state-senators,  and  state-represen- 
tatives ;-*K>f  both  federal  and  state  chartepoficers  and  ser- 
vants;—-together  with  many  other  practical  comments  upon 
the  inferences  aiid  specidations  of  metaphysical  politicians; 
and  political  metaphysicians,  are  all  made  in  the  United  States, 
under  the  most  favourable  of  all  possible  circumstances ; — 
namely,  a  comparatively  scanty  population  spread  over  an  im- 
mense territory, — a  propitious  climate,  and  a  fertile  soil,— si 
large  body  of  independent  j^eomanry,  who  are,  for  the  most 
part,  lords  of  the  land  which  they  occupy,<— a  very  genersd  dif- 
fusion of  property  throughout  all  the  orders  of  society,— the 
almost  universal  prevalence  of  elementary  and  popular  intelli- 
gence throughout  all  the  classes  of  the  community,— 4md  the 
most  jealous,  fearful,  systematic  exclusion  of  the  two  only 
naturid  and  eiFective  aristocracies  of  man,  talent  and  property, 
from  all  political  influence  and  power. 

•  Nor  are  the  pulpits  of  America  sufficiently  cherished  by  the 
national  or  the  state-governments,— -nor  sufficiendy  encoura- 
ged by  public  opinion,  to  ofier  an  adequate  bounty  of  stipend. 
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Mpiitatioii,  and  influence,  often  to  seduce  intp  their  service 
the  devoted,  the  /f/ir-eflFbtts  of  over-bearing,  comprehensive, 
putunount  talents. 

Tbft  Navtf  and  the  Armt/  of  thb  country,  have  not  yet 
grown  u))  to  a  suffident  size  and  extent  of  magnificence,  and 
spleadour  of  heroic  achievement,  to  vindicate  to  themselves 
Ae  cm^oyment  of  the  highest  order  of  American  genius. 
Tliese  two  illustrioua  profes8H>ns  must  experience  many  years 
of  muoh  more  active  and  extenave  service  than  they  have 
ever  yet  seen,  before  they  can  allure  to  their  paAs  of  peril 
and  of  g^ry,  their  due  proportion  of  the  dominant  mind  of 
the  country. 

And  in  no  community  on  the  globe,  have  trade  and  me- 
dianics,  die  plough,  and  the  loom,  taken  unto  themselves 
/fnfiiifi^tfy,theexerdons  of  very  commanding  abilities.  If 
time  and  circumstance  cast  primary  native  genius  into  either 
of  these  occupations,  after  a  few  desperate  struggles  of  ago- 
ny, it  either  seeks  refuge  in  the  tomb,  or,  bursting  asunder 
the  bonds  of  its  condition,  springs  upward  into  a  region  of 
intellect  better  fitted  to  its  inclination  and  capacity. 

The  Bar  then,  is  the  great,  the  sole  repository  of  all  the 
highest  talents  produced,  and  reared  in  the  United  States. 
The  primary  native  genius  of  this  extensive  country  flocks 
to  the  legal  standard,  as  oSering'the  highest  inducements  of 
reputation,  wealth,  influence,  authority,  and  power,  that  the 
conununity,  in  its  present  circumstances,  can  give* 

But  in  jBritom,  her  political  institutions,  her  local  situation, 
and  the  circumstances  of  Europe,  continental  and  insular; — 
nay,  the  condition  of  the  whole  world  itself,  both  civilized 
and  barbarous ;— •more  especially,  diuring  the  lapse  of  the  last 
thirty  years,  have  all  conspired  to  force  her  primary  talents 
into  the  service  of  her  Parliament,  her  executive  cabinet,  her 
army,  her  navy,  her  church,  both  national  and  dissenting,  es- 
tablished and  tolerated,  her  colonial  governments,  her  di- 
plomatic squadrons.  While  her  Bar  has  been  left  to  explore 
the  mazy  lab}Tinths  of  Jurisprudence  by  the  feebler  lights  of 
secondary  minds.  > 

Xhetime  has  been,  indeed,  when  she  availed  herself  of  her 
first-rate  capacities  in  the  labours  of  the  law.    She  has  seen 
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Bacon,  ami  Hale,  and  Mansfield,  strengthen,  adom,  iQiimi&e, 
dignify  her  seats  of  Justice.  But  that  was  a  period  when 
these  great  masier'Sfiiriis  were  wanted  to  buUd  up,  and  cope 
in,  to  the  Ailness  of  perfection,  her  system  of  Juri^rodcace ; 
•^-4o  reduce  the  judicial  decisions  of  her  various  courts  of 
equity  and  of  common  law,  to  one  umform  level  of  wisdom, 
justice,  and  certsunty,  throughout  all  the  reach  of  her  extend- 
ed empire*  It  was  also  at  a  time,  when  her  ^o/itiea^ctrcttm- 
stances  wiere  such,  as  permitted  her  to  spare  a  portion  of  her 
primary  talent  to  rear  the  infancy,  and  to  oitablish  the  nun- 
hood  of  iitr  legal  system. 

But  during  the  last  thirty  years,  so  great  and  so  continued 
has  been  the  pressure  of  her  political  eonditicm,  that  she  has 
been  compelled  to  pour  out  nearly  all  her  first  rate  inteBect 
over  the  whole  of  her  own  dominions,  comprehending  at  least 
one-jifth  of  the  habitable  globe,  in  the  persons  and  the  exer- 
tions of  her  executive  statesmen,  and  senators,  and  provincial 
governors;— <md  to  spread  that  highest  flood  of  intellectual 
light  over  all  the  rest  of  the  civilised  world,  in  the  persons 
and  the  exertions  of  her  naval  heroes,  and  her  land  Warriors, 
and  her  ambassadors*     And,  consequently,  as  primary  talent 
is  never  produced,  excepting  in  very  small  quantities,  in  any 
given  age  and  country,  she  has  been  scarcely  able  to  spare  any 
of  vx.  permanently  to  the  service  of  the  Bar^  but  the  moment 
she  has  discovered  it  to  have  accidentally  strayed  into  the  pre- 
cincts of  the  Forwn^  she  has  immediately  called  it  thence  into 
*tlK  upper  regions  of  the  state; — as  she  did  her  Burke,  her 
Pitt,  her  GrenviUe,  her  Canning,  and  her  Brougham. 

Whence,  as  natvoe  genius  is  ejuaUy  distributed,  both  as  to 
quantity  and  quality,  over  all  the  nations  and  sections  of  the 
earthy  and  diiFers  only  in  different  countries,  in  the  amount  of 
its  developementf  and  effectual  display,  according  to  the  cir- 
cumstances in  which  it  is  placed,  whether  favourable  or  unpro- 
pitious  for  the  full,  unfolding,  and  extensive  exercise  of  its 
powers ; — and  as  the  American  Bar  employs  all  the  first-rate 
talents  of  the  United  States,— and  the  British  Bar  uses  only 
the  secondary  capacities  of  Britain, — it  inevitably  follows, 
that,  other  things  being  equal,  the  American  Bar  mu^t  maMii- 


feat  a  greater  general  average  disfiay  of  ipteUectmdl  power 
dian  is  aflforded  ia  the  British  Forum,  more  especially,  in  the 
eadiibition  of  eis^eanporanepus  eloquence. 

Nevertheless,  within  the  memory  of  man,  the  British  Bar 
haa  aeen  her  vanguard  led  by  Mansfield,  Tburlow,  and 
Lou^borough ;— -three  illustrious  Lawyers,  whq  were  equal- 
led by  few,  and  by  none  surpassed,  in  the  heighth,  and  depth, 
and  breadth,  and  compass,  and  variety  of  wisdom  and  elo* 
quence*  And  now,  even  now,  in  this,  her  day  of  degeneracy, 
—her  age  of  secondary  lawyers,  the  forensic  labours  of  the 
Bar  of  EngUnd  have  been  conducted  to  perfection  by  Mr* 
Er^Ain^s  mo9X  felicitous  combination  of  profound  legal  argu- 
ment with  splendid  dioquence. 

Periiaps  it  is  not  going  too  far  to  say,  that  the  speeches  of 
Mr».£rsUn€,  now  presented  to  the  public,  are  the  most 
finished  specimens  of  tor*eloquence,  that  any  age  or  coun- 
try iias  produced*  When  I  say  this,  I  take  it  for  granted, 
the  reader  bears  in  mind  the  marked  distinction  between 
the  forensic  and  the  Parliamentary  orations  of  Demosthenes 
and  Cicero^  Their  6ar«»speeches  are  not  equal  to  those  of 
Mr*  ^r^in^;— but  there  is  no  assignable  proportion  be- 
tween the  forensic  effusions  of  these  Greek  and  Roman  ora- 
tors, and  the  iegislative  entrgy  of  Demosthenes,  or  the  Sena- 
torial mi^esty  of  Cicero* 

Few  men  have  ever  lived,  who,  like  Mrsiine^  could  unite 
so  much  fire  and  eloquence,  such  intense  heat  of  passion, 
such  brilliancy  of  imagination,  such  extensive,  yet  selected 
command  of  language,  with  so  much  clearness  of  argument, 
such  closeness  of  reasoning,  such  nice,  acute,  subtle  discrim- 
ination* The  prominent  feature  in  the  character  of  Mr* 
ErMkin^a  bar-eloquence  is,  Aat  in  no  one  sentence  does  he 
ever  lose  st(^t  of  his  eause,  his  client,  his  verdict*  And 
while  he  is  melting  the  hemrts,  inflaming  the  passions,  and 
dazzling  the  understandings  of  his  audience,  he  has  al- 
ways his  own  oratory  imder  such  perfect  controul,  as  ne- 
ver ta  omit  even  the  minutest  details  that  may  serve  to  give 
a  favourable  complexion  to  his  cause.  He  is,  indeed,  unri- 
Vttted  in  the  skill  with  which  he  has  bent  down  the  genius 


of  an  orator  of  the  hi|(he8t  order  to  the  practical  dexterity 
of  a  consummate  advocate. 

He  who  8pea]iL9  more  than  is  necessary  on  any  public  occa- 
sion, makes  his  speaking  an  end  ;— whereas,  lie  who  speaks 
enough^  and  no  more,  uses  his  eloquence  as  die  means  of  ob» 
twiing  some  ulterior  end,  some  greater  object.-— The  last  is 
the  most  effective,  practical  being«  Julius  Cosar  always 
said  enough  ;-*Cicero  sometimes  said  more  than  enough ;— • 
and  Cssar  bore  Cicero  down  by  the  superior  weight  of  his 
brain ;  by  the  more  efficient  energy  of  his  practical  wisdonu 
Many  other  great  men,  besides  Cicero,  have  in  this  respect, 
erred;— and  have  lost  sight  of  their  existingobject^— of  this 
business  they  had  to  perform,  in  the  eageniess  of  their  anx« 
iety  to  achieve  a  brilliant  oration. 

Gentlemen  who  are  in  training  for  the  BoTj  are  more  par- 
ticularly interested  in  observing,  and  in  aaing  upon  this  <Us- 
tinction ;— not  only ,  because  those  among  them  who  happen 
to  possess  genius,  are  prone,  in  common  widi  all  powerful 
minds,  to  g^ve  the  reins  to  their  imagination,  and  per- 
mit the  spirit  of  their  heated  enthusiasm  to  swing  and  sweep 
beyond  the  flammg  bounds  of  space  and  time/— e^r/ra  Jlam- 
nuaUia  numia  mundi  ^-4>ut  also,  because  the  Lcno  itsdf,— oc- 
cupied as  it  is,  in  watching  over  the  litde,  multiplied  details  of 
human  life,  and  trammelled  up,  as  it  is,  by  the  use  and  prac- 
tice of  a  pertain,  precise,  defined,  ascertained  phraseology, 
sanctioned  by  immemorial  custom,  and,  aldioug^  useful,  not 
necessarily,  nor  inseparably  allied  to  elegance,  can  seldom 
be  prevailed  upon  to  tolerate  in  u  forensic  speaker  the 
bursts  of  deep,  intense,  genuine  passion,-— or  a  rich  variety 
of  imagery,— or  extatic  flights  of  poetry,— or  the  finer 
touches  of  extreme  tenderness,— or  the  heavenly  visions  of  a 
sublimated  philosophy,— or  the  miyestic  am[ditnde  of  a 
style  full,  sonprous,^  flowing,  fervid,  and  replete  with  ener- 
gy and  animation* 

^  MoQte  decurrens  velut  amnisy  imbres 
^uem  super  notas  aluere  ripas, 
Fcrvet,  immeosusque  mil  profundo 

Findarus  oxeJ^ 
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It  18  also  necessary  to  bear  in  mind  a  broad  and  marked 
distinction  between  the  eloquence  of  ancient  and  of  modern 
dajrs.  The  ancient  ^uae^men  made  it  the  main  bibsineas  of 
their  lives  to  become  great  proficients  in  the  art  of  public 
^leaking ;  and  consequently,  if  we  allow  the  modem  orators 
to  possess  native  tsdenta  equal  to  those  of  Cicero  and  De* 
mc^enes,  yet  as  they  do  not  bestow  the  same  intense  and 
confinued  lidxMir  on  the  study  of  their  art,  modem  oratory  can- 
not attain  die  elevated  standard  of  that  of  antiquity.  It  mu9t 
be  inferior  in  methodical  composition,— in  the  distribution 
of  the  subject^— in'  the  stjde,  elaborated  to  perfection  fay 
die  combined  eiForts  of  persevering  study  and  exalted  geniusi, 
—•in  the  mode  of  defivery,  refined  and  purified  by  a  long 
course  of  the  most  exact  discipline,— -in  die  exquisite  union 
of  refinement  with  the  most  perfect  air  of  simplicity ,-->-in  the 
lu^ypiest  combination  of  art  with  nature. 

For  full  proof  of  the  ftKi  now  asserted,  the  reader  is 
confidendy  itfcrred  to  the  deliberative  speeches  of  Demos^ 
thenesy  and  the  Senatorial  orations  of  Cicero,  as  compared 
with  the  Parliamentaiy  and  Congressional  elFusions  of  mo« 
drm  debaters. 

Yet,  doubtless,  the  extemporaneous  reasoning  and  declsh- 
mation  of  modem  times  are  much  better  fitted  for  transact* 
ing  the  business  of  real  life,  than  are  the  more  highly 
adorned  and  finished  compositions  of  antiquity.  And  there- 
fore, as  all  life  consists  essentially  of  action^  it  is,  perhaps, 
wiser  for  public  men,  more  particularly  for  lawyers^  whose 
whole  business  it  is  to  be  occupied  in  the  transactions  of 
real  life, — ^to  accustom  themselves  to  the  habit  of  extempora- 
neous speaking,  which,  although  it  can  never  render  them 
such  regular  and  finished  orators,  as  Greece  and  Rome  boast- 
ed of  in  their  best  days  of  high  and  palmy  greatness, — will 
yet  render  them  much  more  able  to  discharge  with  credit  to 
themselves,  and  with  benefit  to  the  community,  those  various 
important  and  difficult  duties  which  must  ever  be  devolved 
upon  genius  and  wisdom,  amidst  the  ceaseless  activity  of 
commercial  enterprize,  and  the  everlasting  agitations  of  po- 
pular freedom-* 
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Can  it  be  incumbent  on  the  Editor  of  these  orations,  to 
inculcate  the  necessity,  and  to  expatiate  upon  the  benefit  of 
an  earnest, 'intense,  habitual  study  of  the  best  recorded 
speedies,  both  of  ancient  and  of  modem  times  ? 

It  requires  but  little  knowledge,  and  less  reflection,  to  per- 
ceive, that  such  compositions  contain  a  vast  fund  of  moral, 
political,  financial,  commercial,  and  legal  information ;— ^e^ 
livered  by  the  ablest  men  of  the  most  civilized  countries,  in 
their  most  cultivated  ages,  as  the  last  result  of  their  happi* 
est  intellectual  efforts,  under  the  follest  inspiration  of  excited 
genius,  giving  vent  to  its  effusions  in  thoughts  that  breathe; 
and  words  that  bum*  They  furnish  the  best  models  of 
clear,  profound,  comprehensive,  conclusive  reasoning,  iUu^ 
mined  and  adorned  by  all  the  brilliancy  of  splendid  eloquence* 
They  afibrd  the  finest  exercise  to  the  analytical  powers  of 
the  student's  mind,  while  tradng  the  goldeii  links  of  their 
chsdn  of  argiimentaticm ;-— «uid  they  eidarge  his  understand^ 
ing  and  elevate  his  imagination,  by  opening  to  him  the  rich- 
est treasures  of  lofty  sentiment  and  extensive  thought ;  glis«> 
tening  in  all  the  splendour  of  the  most  felicitous  combinations 
of  selected,  appropriate,  and  copious  language* 

NenhYark,  May  25,  1813. 


PREFACE 


TO  THE  ENGLISH  EDITIOK. 


UN  reading  lately  a  collection  of  celebrated  Speeches  of  the 
Master  of  the  Rolls  of  Ireland,  when  at  the  Bar  in  that  coun- 
try, where  he  so  long  maintained  the  highest  reputation,  the 
editor  was  forcibly  struck  with  the  following  passage  in  the 
Preface  to  the  Second  Edition,  published  at  Dublin  last  year : 

^  It  is  much  to  be  regretted  that  Mr.  Erskine's  Speeches, 
*^  as  an  advocate,  have  not  been  yet  published  in  a  separate 
^  volume.  They  are  only  to  be  foiMid  in  printed  reports 
^  of  the  trials  in  which  he  was  engaged ;  and  from  the  difli- 
**  culty  which  the  Editor  of  the  present  volume  has  experi- 
^  enced  in  collecting  those  of  Mr.  Curran,  it  is  probable 
*'  that,  in  a  few  years,  to  procure  Mr.  Erskine's  Speeches 
•*  will  be  impossible.'^ 

This  suggestion  determined  the  Editor  no  longer  to  delay 
the  publication  of  as  many  of  the  genuine  Speeches  of  Lord 
Erskine  as  he  could  collect,  which  he  had  long  intended  to 
do,  and  which  indeed  he  had  begun  several  years  ago,  but 
found  difficulties  in  the  wayt 

It  is  indeed  surprising  how  very  few  of  the  real  Speeches 
of  eminent  Counsel  have  been  preserved.  Many  of  the  print- 
ed Trials  in  circulation  are  the  abridged  reports  of  persons 
not  acquainted  with  short-hand  writing,  and  contending  be- 
sides for  the  earliest  publication,  on  occasions  interesting  to 
the  Public,  and  do  not  convey  any  idea  of  the  eloquence  of 
die  English  Bar,  the  monuments  of  which,  more  especially 
in  cases  connected  with  the  constitution  of  the  government  and 
with  public  liberty,  ought  to  be  carefully  preserved  as  part  of 
the  history  and  character  of  our  country. 

It  is  much  to  be  regretted  that  English  State  Trials  are  so 
little  known  ;  they  have  hitherto  been  printed  in  folio,  and 
are  only  to  be  found  in  the  possession  of  lawyers,  or  in  great 
libraries;  whereas  they  ought  to  be  universally  circulated 
throughout  the  country,  where  the  prudent  assertion  of  inva- 
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luable  privileges  depends  so  much  upon  a  perfect  acquaintance 
with  the  principles  on  which  they  rest,  and  where  the  common 
classes  of  the  people  are  called  upon  daily  to  assist  in  the 
administration  of  criminal  justice,  in  cases  too  where  the  stabi* 
lity  and  security  of  the  government  on  the  one  hand,  and  the 
lives  and  liberties  of  the  subject  on  the  other,  may  depend 
upon  an  enlightened  judgment*  On  this  account  we  have 
seen,  with  much  satisfaction,  the  progress  of  Mr«  Cobbett's 
edition  of  the  State  Triak,  now  printing  in  octavo ;  which 
appear  from  the  notes,  to  be  superintended  with  very  great  legal 
information  and  remark,  and  which  we  hope  will  in  the  end 
embrace  all  the  important  proceedings  in  our  Courts  of  Crimi- 
nal Justice. 

We  cannot  better  illustrate  what  we  have  before  observed^ 
of  the  scarcity  of  genuine  Trials,  than  by  saying,  that  the 
Speeches  of  Lord  Erskine,  when  at  the  Bar,  which  we  now 
publish,  do  not  fill  up  the  pleadings  of  three  weeks,  out  of 
a  life  of  nearly  thirty  tears  incessant  occupation  in  all 
our  courts  of  justice  throughout  the  kingdom. 

We  have  tiUcen  the  assistance  of  a  Gentleman  well  acquaint-- 
ed  with  legal  proceedings,  to  state  the  occasions  on  which 
the  Speeches  collected  were  delivered,  with  as  much  of  the 
circumstance,  and  of  the  evidence  upon  the  trials,  as  was 
thought  necessary  to  illustrate  the  argument. 

It  was  our  original  intention,  in  pursuing  this  course,  to 
have  printed  only  the  Speeches  of  Lord  Erskine,  which  it 
was  our  sole  object  to  collect ;  but  as  we  advanced  to  occa- 
sions very  near  our  own  times,  we  were  desirous  to  avoid 
even  the  appearance  of  supporting  or  qualifying  the  founda- 
tions and  merits  of  public  prosecutions  of  a  peculiar  cla^s  ; 
and  in  those  cases,  therefore,  we  have  printed  also  the 
Speeches  of  the  Advocates,  which  have  indeed  tended  farther 
to  illustrate  the  arguments  which  it  was  our  design  to  preserve* . 

In  preparing  the  Pre&ces  to  the  Speeches,  the  Editor  has 
carefully  abstained  from  all  observations  upon  their  merits  or 
character,  wishing  that  every  reader  should  be  left  to  judge* 
for  himself,  assisted  as  the  Public  now^kii^  by  the  miuiy  able 
and  independent  criticisms,  which  contribute  30  nmch  to  the 
advancement  of  learning  in  this  island. 


TU  Momowatle  Tho&m  Eitmufs's  Firei  Spbeor  in 
minster  ffall,  delivered  in  the  Court  ^f  Ktr^^s  Benchy  on 
ih6  24th  of  November y  1 778. 


Taken  in  Short-hand  and  published  with  the  rdstof  the  P]roc6edingi» 

by  Captain  BaiUie  himself,  in  1779. 


THE  SUBJECT. 

Cd¥TAW  TB9MA8  BAILLIB,  one  of  the  Mksi  Captain^  in 
the  BrMsk  nmmfi  hmoing^  ^  oonstderaikfn  of  his  age  and  services^ 
hem  e^pemUd  UeiOeMnt  Gopemor  of  ihe  Roijfai  Hospital  for  Su» 
permtmnaitd  Seamen  at  Qreemvieh^  saw  (or  ilunight  he  saw  J  great 
ahmses  m  the  adndmstroHon  of  the  eharUg ;  and  prompted^  as  he 
saidt  ^  eompassi^i  for  the  stamen^  as  weU  as  by  a  sense  ofpmbUe 
Atfy,  had emdeavowed  ky  variousmeans  to efectuaie arrfonn. 

In  pursuance  of  this  object^  he  had  at  various  times  presented  pe- 
titions andremofistrances  to  the  CouneU  of  the  Hospital^  the  Direct 
tors,  and  the  Lords  Commissioners  of  the  Athniralty,  and  he  had  at 
laei  recourse  to  a  printed  appeal,  addressed  to  the  Qen^al  Qovem* 
ors  of  Ou  Hospital.  These  Governors  consisted  of  all  the  great 
Officers  of  State,  Privy  Counsellors,  Judges,  Flag-Officers,  &c.  &e. 

Some  of  the  alleged  grievances  in  this  publication  were,  that  the 
heaUk  and  comfort  of  the  seamen  in  the  Hospital  were  sacrificed  to 
lueratioe  and  corrupt  Contracts,  under  which  the  clothing,  provisions, 
and  all  sorts  of  necessaries  and  stores  nere  deficient ;  that  the  con" 
traatars  themselves  presided  in  the  very  offices  appointed  by  the  char- 
ier  for  the  control  of  centruets,  where,  in  the  character  of  coun- 
seUors,  they  were  enabled  to  dismiss  all  complaints,  and  carry  on 
wUh  unpunitv  their  own  system  of  fraud  and  peculation. 

But  the  chief  subject  of  complaint  {the  public  notice  of  whieh^ 
as  Captain  BaiUie  alleged,  drew  down  upon  hkn  the  resentment 
ff  the  board  of  AdndraSjf)  was,  that  Landmen  were  admitted  m* 
to  the  offices  and  places  m  the  Hospital,  designed  exclusively  for 
SiAMKN,  by  the  spirit,  if  not  by  the  letter  of  the  institution.  To 
Aese  landmen  Captain  BaiUie  imputed  aU  the  abuses  he  complain-' 
ed  of,  and  he  more  than  insinuated  by  his  different  petitions^  and 
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by  ike  pubbeaium  w  fuesiumj  UM  Huig  weri  uliroiueed  U  these 
Offices  for  their  elecHom  services  to  ike  Earl  of  ^  ■,  as  free^ 
hdders  ^  EuntinrdenMre. 


He  eSUged  further ^  OuU  he  had  appealed  from  time  to  timS^ 
to  the  CouneU  rf  the  Hospital^  and  to  me  Directors^  without  effect  i 
and  thai  he  had  been  equalfy  unsuccessful  nrith  Ae  Lords  Con^ 
missioners  of  the  AdmiraJthf^  during  the  presidency  of  Ou  Earl  of 
Sandmich;  that^  in  consequence  of  these  failures^  he  resehed  to  at- 
tract the  notice  of  the  OeneralQooemors^  and^  as  ht  thought  them  too 
numerous  as  a  bodjf^  for  a  conoenient  exammaHon  m  the  first  m- 
stance^  and  besides^  had  no  means  of  assembling  them^  a  statement 
ef  the  facts  through  the  medium  of  this  appeal^  dranm  up  ex- 
dusise^  for  their  use^  and  distributed  soUhf  among  tiu  members 
of  iheir  ooA^,  appeared  to  hkn  the  most  ehgible  mode  of  obtain^ 
$ng  redress  on  the  subject. 

In  this  eompositiony  which  was  written  with  great  xeal  and  with 
some  asperity ^*  the  names  of  the  landmeuy  intntded  into  the  0i^s 
for  seeunenj  were  enumerated;  the  contractors  also  were  helffotih 
and  reprobated;  and  the  First  Lord  of  Ae  Admiral^  himself  was 
not  spared* 

On  the  circulation  of  the  book  becoming  general,  the  Board  tf 
Adnriralhf  suspended  Captain  BaiHie  from  his  qfioe.  And  Ac 
diffeitnt  ^ficers^  contractors^  &c.  in  the  Hospital^  who  were  oni- 
nmdverteiupon^  appUed  to  the  Court  of  King^s  Bench,  in  TriniMf 
Term^  1778,  and  obtained  a  rule  upon  Captain  BaiUie  to  show 
cause  in  the  Michaclmeu  Term  foUowu^^  why  an  nformation  should 
not  be  exhibited  against  him  for  a  UbeL 

All  Captain  Baillie^s  leading  Counsel  having  spoken  on  the  23d  of 
Nooember^and^  owing  to  the  UUeness  ofthehour^the  Court  hatnng  ad- 
jotamed  the  argument  till  the  morning  of  the  2Ath,  Mr.  Erskine 
spoke  as  JoUows,  from  the  back  row  of  the  Courts  we  believe  for 
the  first  time,  as  he  had  only  been  caUed  to  the  bar  on  the  last 
day  of  the  term  preceding. 

*  Hie  foundation  for  it  we  do  not  mean  to  enter  into,  the  Editor  beii^  a 
^[(ranger  to  all  the  circumstanceai  and  the  pft&ce  being  only  introducMlas 
expUttfttwy  of  the  Speech. 


TBB  MO/fOlTMAMtE 

MR.    ERSKINE'S   SPEECH 
CAPTAIN  BAILLIE, 

m  THE  COUBT  OF  KING'S  BENCH, 
tfmtenAer  24,  1778. 


XT  LORD, 

JL  AM  likewise  of  counsel  for  the  author  of  this  sup- 
posed libel ;  and  if  the  matter  for  consideration  had  been 
merely  a  question  of  private  wrong,  in  which  the  interests  of 
society  were  no  farther  concerned,  than  in  the  protection  of 
die  innocent,  I  should  have  thought  myself  well  justified,  af- 
ter the  very  able  defence  made  by  the  learned  gentlemen  who 
have  spoken  before  me,  in  sparing  yOur  Lordship,  already  £^1- 
tigued  with  the  subject,  and  in  leavine  my  Client  to  the  pro* 
secutor's  Coimsel  and  the  judgment  of  the  Court* 

But  upon  an  occasion  ofthis  serious  and  dangerous  complex- 
ion, when  a  British  subject  is  brought  before  a  court  of  jus- 
tice only  for  having  ventured  to  attack  abuses,  which  owe  their 
continuance  to  the  danger  of  attacking  them ;  when,  without 
any  motives  but  benevolence,  justice,  and  public  spirit,  he  has 
ventured  to  attack  them  though  supportea  by  power,  and  in 
that  department  too,  where  it  was  tne  dutv  of  his  office  to  de- 
tect and  expose  them ;  I  cannot  relinquisn  the  high  privilege 
of  defending  such  a  character  ;*— I  will  not  give  up  even  my 
small  share  of  the  honour  of  repelling  and  of  exposing  so 
odious  a  prosecution* 

No  man,  my  Lord,  respects  more  than  I  do  the  authority 
of  the  laws,  and  I  trust  I  shall  not  let  fall  a  single  word  to 
weaken  the  groimd  I  mean  to  tread,  by  advancing  proposi- 
tions, which  shall  oppose  or  even  evade  the  strictest  rules  laid 
down  by  the  Court  in  questions  of  this  nature* 

Indeed,  it  would  be  as  unnecessary  as  it  would  be  indecent ; 
it  will  be  smfficient  for  me  to  call  your  Lordship's  atteotioa  to 
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the  marked  and  striking  difference  between  the  writing  before 
you,  and  I  may  venture  to  say  almost  every  other,  that  has 
been  the  subject  of  argument  on  a.  Rule  for  a  criminal  In- 
formation. 

The  writings  or  publications,  which  have  been  brought  be- 
fore this  Court,  or  before  Grand  Juries,  as  libels  on  individu- 
als, have  been  attacks  on  the  characters  of  private  men,  by 
writers  stimulated  sometimes  l^  resentment,  sometimes,  per- 
haps, by  a  mistaken  zeal ;  or  they  have  been  severe  and  un- 
founded stric^mreB  09  the  characters  of  public  men,  proceed- 
ing from  officious  persons  taking  upon  themselves  the  censo- 
rial office,  without  temperance  or  due  information,  and  without 
any  call  of  duty  to  examine  into  the  particvdar  department,  of 
which  they  choose  to  become  the  voluntary  guardians :  a 
guardianship  which  they  generally  content  themselves  with 
holding  in  a  newspaper  for  two  or  three  posts,  and  then,  with 
a  generosity  which  shines  on  all  mankind  alike,  correct  every 
department  of  the  state^  and  find  at  the  end  of  their  lucubra- 
tions, that  they  themselves  are  the  only  honest  men  in  the 
community,— When  men  of  this  description  suffer,  however 
we  may  be  occasionally  sorry  for  their  misdirected  zeal,  it  is 
impossible  to  argue  against  the  law  that  censures  them. 

But  I  beseech  your  Lordship  to  compare  these  men  and 
their  works^  with  my  Client,  and  the  pimlication  before  the 
Court* 

Who  is  he  f — What  is  his  duty  f^^What  has  he  written  ? — 
To  whom  has  he  written  f'-^And  what  motive  induced  him  to 
write  ? 

He  is  Lieutenant  Grovemor  of  the  Royal  Hospital  of  Green- 
wich, a  palace  built  for  the  reception  of  aged  and  disabled 
men,  who  have  maint£uned  the  empire  of  England  on  the  seas, 
and  into  the  offices  and  emoluments  of  which,  by  the  express 
words  of  the  Charter,  as  well  as  by  the  evident  spirit  of  the 
institution,  no  Landmen  are  to  be  admitted. 

His  Duty— -in  the  treble  capacity  of  Lieutenant  Governor, 
Director,  and  a  General  Governor,  is,  in  conjunction  with 
others,  to  watqh  over  the  internal  economy  of  this  sacred  char- 
ity, to  see  that  the  setting  days  of  these  brave  and  godlike 
inen  are  spent  in  comfort  and  peace,  and  that  the  ample  rev- 
enues, appropriated  by  this  generous  nation  to  their  ^pport, 
are  not  perverted  and  misapplied. 

He  has  w&itten,  that  this  benevolent  and  politic  institu-^ 
tion  has  degenerated  from  the  system  established  by  its  wise, 
and  munificent  founders ;-— that  its  Governors  consist  indeedf 
of  a  great  i^miber  of  illustrious  names  and  reverend  cluuaf 
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ters,  but  whose  different  labours  and  destinations  in  the  most 
important  offices  of  civil  life  rendered  a  deputation  indispen- 
sably necessary  for  the  ordinary  Government  of  the  Hospital ; 
that  the  difficulnr  of  convening  this  splendid  corporation  had 
gradually  brought  the  management  of  its  affam  more  particu- 
laxiy  under  the  direction  of  the  Admiralty ; — ^that  a  new  Char-    /^ 
ter  has  been  surreptitiously  obtained,  in  repugnance  to  the  -^  ^ 
original  institution,  which  enlarges  and  confirms  that  depen- a 
dence  ;— >thatthe  present  First  Lord  of  the  Admiralty  (who/^^^^ 
for  reasons  sufficiently  obvious,  does  not  appear  publicly  m       ^ 
diis  prosecution)  has,  to  serve  the  base  and  worthlea^^urpo- 
ses  of  corruption,  introduced  his  prostituted  freehc^ders  of 
Huntingdon  into  places  destined  for  the  honest  freeholders  of 
the  seas ;— -that  these  men  (among  whom  are  the  prosecutors) 
are  not  only  Landmen,  in  defiance  of  the  Charter,  and  wholly 
dependent  on  the  Admiralty  in  their  views  and  situations, 
but,  to  the  reproach  of  all  order  and  government,  are  suffer- 
ed to  act  as  Directors  and  Officers  of  Greenwich,  while  they 
ihemsehea  hold  the  very  subordinate  offices,  die  control  of 
which  is  the  object  of  that  direction ; — and  inferring  from 
dience  (as  a  general  proposition)  that  men  in  such  situations 
cannot,  as  human  nature  is  constituted,  act  with  that  freedom 
and  sin^eness  which  their  duty  requires,  he  justiy  attributes  to 
these  causes  the  grievj»nces  which  his  gallant  brethren  actually 
suffer,  and  which  are  the  generous  subject  of  his  complaint. 

He  has  written  this,  my  Lord,  not  to  the  public  at  large^ 
wluch  has  no  jurisdicti<m  to  reform  the  abuses  he  complains 
of,  but  to  those  only  whose  express  duty  it  is  to  hear  and  to 
correct  them,  and  I  trust  they  will  be  solemnly  heard  and 
corrected.  He  has  not  published,  but  only  distributed  his 
book  among  the  Governors,  to  produce  inquiry  and  not  to  ca- 
lumniate. 

The  motive  which  induced  him  to  write,  and  to 
which  I  shall  by  and  by  claim  the  more  particubr  attention 
of  the  Court,  was  to  produce  reformation ;— a  reformation 
which  it  was  his  most  pointed  duty  to  attempt,  which  he  has 
laboured  witbth^  most  indefatigable  zeal  to  accomplish,  and 
against  which  every  other  channel  was  blocked  up. 

MjiULord,  I  will  point  to  the  proof  of  all  this :  I  will 
show  your  Lordship  that  it  was  his  duty  to  investigate  ;-— 
that  the  abuses  he  has  investigated  do  resJly  ^xist,  and  arise 
firom  the  ascribed  causes ;— -that  he  has  presented  them  to  a 
competent  jurisdiction,  and  not  to  the  public  ;-»-and  that  he  was 
under  the  indispensable  necessity  of  taking  the  step  he  has 
done  to  save  GreenMrick  Ho^tal  firom  ruin. 
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Your  Lordship  wiU  nboerve  by  tkis  siibdivision,  that  I  do 
not  wish  to  form  a  specious  desultory  defence:  because* 
feeling  that, every  link  of  audi  subdivision  will  m  the  inves* 
tigati<m  produce  both  law  and  fact  in  my  favour,  I  have 
spread  the  subject  open  before  the  eye  of  the  Court,  and  in- 
vite the  strictest  scrutiny.  Your  Lordship  will  likewise  ob- 
serve by  this  arrangement,  that  I  mean  to  confine  mvself  to 
the  jnm^ro/ lines  of  his  defence;  the  various  affidavits  nave  al- 
ready been  soably  and  judiciously  commented  on  by  my  leam« 
ed  leaders,  to  whom  I  am  sure  Captain  Baillie  must  ever  feel 
himself  "under  the  highest  obligations,  Aat  my  duty  has  be-* 
come  narrowed  to  the  province  of  throwing  his  defence  with- 
in the  closest  compass,  that  it  may  leave  a  distinct  and  decided 
impression. 

And  first,  my  Lord,  as  to  its  being  his  parttctUar  duty  to 
inquire  into  the  different  matters  which  are  the  subject  of  his 
publication,  and  of  the  prosecutors'  complaint :  I  believe,  my 
Lords,  I  need  say  litde  on  this  head  to  convince  your  Lord- 
shipsi  who  are  yoiu'selves  Governors  of  Greenwich  Hospi- 
tal, that  the  defendant,  in  the  double  capacity  of  Lieutenant 
Governor  and  Director,  is  most  indispensably  bound  to  su- 
perintend every  thing  that  can  affect  the  prosperity  of  the  in* 
stitution,  either  in  internal  economy,  or  appropriation  of  re- 
venue ;  but  I  cannot  help  reading  two  copies  of  letters  from 
the  Admiralty  in  the  year  1742>— I  read  them  from  the  pub- 
lication, because  their  authenticity  is  sworn  to  by  the  defen- 
.dant  in  his  affidavit ; — and  I  read  them  to  show  the  sense  of 
that  Board  with  regard  to  the  right  of  inquiry  and  complaint 
in  all  officers  of  the  Hospital,  even  in  the  departments  not  al- 
lotted to  them  by  their  commissicxis. 

"  To  Sir  John  Jennings^  Governor  of  Greenwich  Ho^pitdt. 

Admiralty  Officii  April  19,  1742. 
"Sia, 
^^  The  Directors  of  Greenwich  Hospital  having  acquaint- 
^^  ed  my  L<Mrds  Commbsioners  of  the  Admiralty,  tux>n  com- 
^^  plaint  made  to  them  that  the  men  have  been  denrauded  of 
^^  part  of  their  just  allowance  of  broth  and  pease-soup^  by 
^^  the  smallness  of  the  pewter  dishes,  which  in  their  opmion 
^^  have  been  artificially  beaten  flat,  and  that  there  are  other 
^^  frauds  and  abuses  attending  this  afftir,  to  the  prejudice  of 
^^  the  poor  men ;  I  am  commanded  by  their  Lordships  to  de- 
^^  sire  you  to  call  the  Officers  together  in  Council,  and  to  let 
'^  them  know,  that  their  Lordships  think  them  very  blamd- 


frud  0/ Captain  BaUBe.  7 

^  able  for  suffering  such  abuses  to  be  practised,  wUch  could  not 
"  have  been  done  without  their  extreme  indolence  in  not  looking 
^  into  the  affairs  of  the  Hospital ;  that  dieir  own  estabUsh- 
^  ment  in  the  Hospital  is  for  the  care  and  protection  of  the 
^^  poor  men,  and  that  it  is  their  duty  to  look  daily  into  every 
^'  thing,  and  to  remedy  every  disoraer ;  and  not  to  discharge 
^  themselves  by  throwing  it  upon  the  under  Officers  and  Ser- 
^  vants  ;  and  that  their  Lordships  being  determined  to  go  to 
^^  the  bottom  of  this  complaint,  do  charge  them  to  find  out  and 
^  inform  them  at  whose  door  the  fraud  ought  to  be  laid,  that 
^^  their  Lordships  may  give  such  directions  herein  as  they 
^^  shall  judge  proper. 

"  I  am.  Sir, 

*^  Your  most  obedient  servant, 

"  THO.  CORBET." 

Admiralty  Office^  Mm/  nh,  1 742. 
'^Sia, 

^^  My  Lords  Commissioners  of  the  Admiralty  having  re- 
^  ferred  to  the  Directors  of  Greenwich  Hospital  the  Report 
^^  made  by  yourself  and  Officers  of  the  said  Hospital  in 
^'  Council,  dated  the  23d  past,  relating  to  the  flatness  of  the 
^^  pewter  dishes  made  use  of  to  hold  the  broth  and  pciase-pot- 
^^  tage  served  out  to  the  Pensioners ;  the  said  Directors  have 
^^  returned  hither  a  reply,  a  copy  of  which  I  am  ordered  to 
^  send  you  enclosed :  diey  have  herein  set  forth  a  fact  which 
^  has  a  very  fraudulent  appearance,  and  it  imports  little  by 
^^  what  means  the  dishes  became  shallow  $  but  if  it  be  true, 
^^  what  they  assert,  that  the  dishes  hold  but  little  more  than 
*^  half  the  qiumtity  they  ought  to  do,  the  poor  men  must  have 
^  been  greatly  injured ;  and  the  allegations  in  the  Officers' 
^^  Report,  that  the  Pensioners  have  made  no  complaint,  does 
^^  rather  aggravate  their  conduct,  in  suffering  the  men's  pa- 
^^  tience  to  be  so  long  imposed  upon. 

^^  My  Lords  Commissioners  of  the  Admiralty  do  Com- 
^^  mand  me,  to  express  myself  in  such  a  manner  as  may  show 
^  their  wrath  and  displeasure  at  such  a  proceeding.  You 
^^  will  please  to  communicate  this  to  the  Officers  of  the  House 
"  in  Council. 

**  Their  Lordships  do  very  well  know  that  the  Directors 
^  have  no  power  but  in  the  management  of  the  revenue  and 
*^  estates  of  the  Hospital,  and  in  carrying  on  the  works  of  the 
*'^  building,  nor  did  they  assume  any  on  this  occasion ;  but 
'^  their  Lordships  shall  always  take  weH  of  them  any  infor- 
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^  maticHis^  "tluit  tend  to  rectify  any  mistakes  Or  omissions 
^^  whatsoever,  concerning;  the  st^ite  of  the  Hospital. 

*♦  I  am,  Sir, 

**  Your  obediem  serv tot, 

"  THO.  CORBET. 
"  To  Sir  John  Jennings^  1 

**  Governor  of  Greenwich  Hospital.'^  J 

From  these  passafi;es  it  is  plain,  that  the  Admiralty  theti 
was  sensible  of  the  danger  of  abuses  in  so  extensive  an  insti- 
tution, that  it  encouraged  complaints  from  all  quarters,  and 
instantly  redressed  them ;  for  although  Corruption  was  not 
then  an  infant^  yet  the  idea  of  making  a  job  of  Greenwich 
Hospital  never  entered  her  head ;  and  indeed  if  it  had,  she 
could  hardly  have  found  at  that  time  of  day,  a  man  with  a 
heart  callous  enough  to  consent  to  such  a  scheme,  or  with 
forehead  enough  to  carrv  it  into  public  execution. 

Secondly^  my  Lord,  that  the  abuses  he  has  investigated  do 
in  truth  exist,  and  arise  from  the  ascribed  causes. 

And,  at  the  word  truth,  I  must  pause  a  little  to  consider, 
how  £urit  is  a  defence  on  a  rule  of  this  kind,  and  what  evi- 
dence of  the  fidsehood  of  the  supposed  libel  the  Court  ex- 
pects from  prosecutors,  before  it  will  allow  the  information 
to  be  filed,  even  where  no  affidavits  are  produced  by  the  de- 
fendant in  his  exculpation. 

That  a  libel  upon  an  iruRvidual  is  not  the  less  so  for  being 
true,  I  do  not,  under  certain  restrictions^  deny  to  be  law; 
nor  is  it  necessary  for  me  to  deny  it,  because  this  is  not  a 
compl^nt  in  the  ordinary  course  of  law,  but  an  applica- 
tion to  the  Court  to  exert  an  eccentric,  extraordinary, 

VOLUNTARY  JURISDICTION,  BEYOND  THE  ORDINARY  COURSE 

or  justice;— a  jurisdiction  which  I  am  authorized  from 
the  best  authority  to  say,  this  Court  will  not  exercise,  unless 
the  prosecutors  come  pure  and  unpolluted  ;  denying  upon 
oath  the  truth  of  every  word  and  sentence  which  they  com- 
plain of  as  injurious  :  for  although,  in  common  cases,  the 
matter  9&ay  be  not  the  less  libellous,  because  true,  yet  the 
Court  will  not  interfere  by  information,  for  guilty  or  even 
equivocal  characters,  but  will  leave  them  to  its  ordinary  pro- 
ce9S«  If  the  Court  does  not  see  palpable  malice  and  false- 
hood on  the  part  of  the  defendant,  and  clear  innocence  on 
the  part  of  the  prosecutor,  it  will  not  stir ;— it  will  say.  This 
may  be  a  Libel  ;•— this  may  deserve  punishment ;— 4)ut  go  to' 
a  Grand  Jury,  or  bring  your  actions  :— all  men  are  equally 
mitled  to  the  protection  of  the  laws,  but  all  men  are  not 
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equaUfentided  to  an  extraordinary  iaterposition  and  protec* 
don  beyond  the  common  distributive  forms  ofjustice. 

This  is  the  true  constitutional  doctrine  of  informations,  and 
made  a  strong  impression  upon  me,  when  delivered  by  your 
Lordship  in  Uus  Court ;  the  occasion  which  produced  it  was 
of  litde  consequence,  but  the  principle  was  important.  It 
was  an  information  moved  for  by  General  Plasto  against  the 
Printer  of  the  Westminster  Gazette,  for  a  Libel  published 
in  his  paper,  charging  that  gentieman,  among  odier  diinesy 
with  having  been  tried  at  the  Old  Bailey  for  a  felony.  The 
prosecutor's  affidavit  denied  the  charges  generally  as  foul 
scandalous,  and  false  ;  but  did  not  traverse  the  aspersion  I 
have  just  mentioned  as  a  substantive  fact ;  upon  wnich  your 
Lordship  told  the  counsel,*  who  was  too  learned  to  argue 
against  the  objection,  that  the  affidavit  was  defective  in  mat 
particular,  and  should  be  amended  before  the  Court  would  even 
grant  a  rule  to  show  cause : — for  although  such  genehal  de- 
nial would  be  sufficient  where  the  libellous  matter  consisted  of 
scurrility,  insinuation,  general  abuse,  which  is  no  otherwise 
traversable  than  by  innuendos  of  the  import  of  the  scandal, 
and  a  denial  of  the  truth  of  it,  yet  that  when  a  Libel  consisted 

of  DIRECT  AND  POSITIVE  FACTS  AS  CHARGES,  tile  CoUrt  re«> 

quired  substantive  traverses  of  such  facts  in  the  affidavit, 
before  it  would  interpose  to  take  the  matter  from  the  cog- 
nizance of  a  Grand  Jury. 

This  is  the  law  of  informations,  and  by  this  touchstone  I 
will  try  the  Prosecutors'  affidavits,  to  show  that  they  will  fall 
of  themselves,  even  without  that  body  of  evidence,  witii  which 
I  can  in  a  moment  overwhelm^  them. 

If  the  Defendant  be  guilty  of  any  crime  at  all,  it  is  for 
writing  THIS  book  :  and  the  conclusion  of  his  guilt  or  in- 
nocence must  consequentlf  depend  on  the  scope  and  de- 
sign of  it,  the  general  truth  of  it,  and  the  necessity  for 
writing  it ;  and  this  conclusion  can  no  otherwise  be 
drawn,  than  by  taking  the  whole  of  it  together.  Your 
Lordships  will  not  shut  your  eyes,  as  these  Prosecutors 
expect,  to  the  design  and  general  truth  of  the  book,  and  go 
entirely  upon  the  in^t/Zt?^^^  passages,  culled  out,  and  set  heads 
and  points  in  their  wretched  affidavits,  without  context,  or 
even  an  attempt  to  unriddle  or  explain  their  sense,  or  bearing 
OD  the  subject ;  for,  my  Lord,  they  have  altogether  omitted 
to  traverse  the  scandalous  facts  themselves,  and  have  only 
laid  hold  of  those  warm  animadversions,  which  the  recital  of 
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them  naturally  produced  in  the  mind  of  an  hone^t^  zealous 
man,  and  which,  besides,  are  in  many  places  only  conclusions 
dravm  from  facts  as  general  propositions,  and  not  aspersions 
on  them  as  individuals*  And  where  the  facts  do  come  home  to 
them  AS  CHARGES,  not  one  of  them  is  denied  6y  the  ProsecutorSm 
lassertj  my  Lord,  that  in  the  Directors^  whole  affidavit  (which 
I  have  read  repeatedly,  and  with  the  greatest  attention;  there 
is  not  any  one  fact  mentioned  by  the  Defendant  y  which  is  sub'^ 
stantially  denied ;  and  even  when  five  or  six  strong  and  point- 
ed charges  are  tacked  to  each  other,  to  avoid  meeting  naked 
truth  in  the  teeth,  they  are  not  even  contradicted  by  the  lump, 
but  a  general  innuendo  is  pinned  to  thematl ; — a  mere  illusory 
averment,  that  the  facts  mean  to  criminate  them,  and  that 
they  are  not  criminal ;    but  the  facts  themselves  re^ 

WAIN  UNATTEMPTED  AND  UNTOUCHED. 

Thus^  my  Lord,  after  reciting  in  their  affidavit  the  charge 
of  their  shameful  misconduct,  in  renewing  the  contract  with 
the  Huntingdon  butchers,  who  had  just  compounded  the  pe- 
nalties incurred  by  the  breach  of  a  former  contract,  and  in  that 
breach  of  contract,  the  breach  of  every  principle  of  humanity, 
as  well  as  of  honesty ;— ^md  the  charge  of  putting  improper  ob-> 
jects  of  charity  into  the  Hospital,  while  the  families  of  poor 
Pensioners  were  excluded  and  starving ; — and  of  screening 
delinquents  from  inquiry  and  punishment  in  a  pointed  and 
particular  instance^  and  therefore  traversable  as  a  substantive 
fact  >  yet  not  only  there  is  no  such  traverse,  but,  though  aTl 
these  matters  are  huddled  together  in  a  mass,  there  is  not 
even  a  general  denial ;  but  one  loose  innuendo,  that  the  facts 
in  the  publication  are  stated  with  an  intention  of  criminating 
the  Prosecutors,  and  that,  as  far  as  they  tend  to  criminate 
themy  they  are  false* 

Will  this  meet  the  doctrine  laid  down  by  your  Lordship  in 
the  case  of  General  Plasto  ? — ^Wno  can  tell  what  they  mean 
by  criminality  ? — Perhaps  they  think  neglect  of  duty  not 
criminaly— ^perhaps  they  think  corrupt  servility  to  a  patron  not 
criminal ;  and  that  if  they  do  not  actively  promote  abuses, 
the  winking  at  them  is  not  criminal.  But  I  appeal  to  the 
Court,  whether  the  Directors'  whole  affidavit  is  not  a  cautious 
composition  to  avoid  downright  perjury,  and  yet  a  glaring 
absurdity  on  the  face  of  it ;  for  since  the  facts  are  not  tra- 
versed, the  Court  must  intend  them  to  exist ;  and  if  they  do 
exist,  they  cannot  but  be  criminal.  The  very  existence  of 
such  abuses,  in  itself  criminates  those,  whose  offices  are  to 
prevent  them  from  existing.  Under  the  shelter  of  such  qual* 
ifications  of  guilt,  no  man  in  trust  could  ever  be  criminated. 
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Bat  at  all  events,  my  Lord,  since  they  seem  to  think  that  the 
&cts  may  exist  without  their  criminality, — ^be  it  so  :  the  De- 
fendant then  does  not  wish  to  criminate  them  ;  he  wishes  on- 
ly for  effectual  inquiry  and  information,  that  there  may  be  no 
longer  any  crimes,  and  consequently  no  criminality*  But  he 
trusts,  in  the  mean  time,  and  /  likewise  trust,  that,  while 
these  facts  do  exist,  the  Court  will  at  least  desire  the  Prose- 
cutors to  clear  themselves  before  the  General  Council  of 
Governors,  to  whom  the  writing  is  addressed,  and  not  before 
TSiy  packed  Committee  of  Directors  appointed  by  a  noble 
Lord,  and  then  come  back  to  the  Court  acquitted  of  all  crimi- 
nality, or,  according  to  the  technical  phrase,  with  clean  hands 
for  protection* 

Such  are  the  merits  of  the  affidavits  exhibited  by  the  Di- 
rectors ;  and  the  affidavits  of  the  other  persons  are,  without 
distinction,  subject  to  the  same  observations*  They  are  made 
up  either  of  general  propositions,  converted  into  charges  by 
ridiculous  innuendos,  or  else  of  strings  of  distinct  disjointed 
facts  tied  together,  and  explained  b^  one  general  averment ; 
and  after  all,  the  scandal,  such  as  their  arbitrary  interpretation 
makes  it,  is  still  only  denied  with  the  old  Jesuitical  qualifica- 
tion of  criminality, — the  facts  themselves  remaining'  untravers- 
ed,  and  even  untouched. 

They  are,  indeed  every  way  worthy  of  their  authors  ;— of 
Mr.  ■,  the  good  steward,  who,  notwithstanding  the  re- 
monstrances of  the  Captain  of  the  week,  received  for  the  pen- 
doners  such  food  as  would  be  rejected  by  the  idle  vagrant 
poor,  and  endeavoured  to  tamper  with  the  cook  to  conceal  it ; — 
and  of  Mr.  ■,  who  converted  their  wards  into  apartments 
for  himself,  and  the  Clerks  of  Clerks,  in  the  endless  subordi- 
nation of  idleness  ;— <i  wretch,  who  has  dared,  with  brutal  in- 
humanity, to  strike  those  aged  men,  who  in  their  youth  would 
have  blasted  him  with  a  look.  As  to  Mr.  — ,  and  Mr.  •— , 
though  I  think  them  reprehensible  for  joining  in  this  prose- 
cution, yet  they  are  certainly  respectable  men,  and  not  at  all 
on  a  level  with  the  rest,  nor  has  the  Defendant  so  reduced 
them.  These  two  therefore  have  in  fact  no  cause  of  com- 
plaint, and  Heaven  knows,  the  others  have  no  title  to 
complain. 

In  this  enumeration  of  delinquents,  the  Rev.  Mr.  ■  ■  , 
looks  round,  as  if  he  thought  I  had  forgotten  him.  He  is 
mistaken  ;— -I  well  remembered  him  :  but  his  infamy  is  worn 
threadbare  :  Mr.  Murphy  has  already  treated  him  with  that 
ridicule,  which  his  folly,  and  Mn  Peckham  with  that  invec- 
tive, which  his  wickedxiess  deserves.    I  shall  therefore  for* 
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bear  ta  taint  the  ear  of  the  Court  further  with  his  name 
name  which  would  bring  dishonour  upon  his  country  and  its 
religion,  if  human  nature  were  not  happily  compelled  to  bear 
the  greater  part  of  the  disgrace,  and  to  share  it  amongst  man- 
kind* 

But  these  observations,  my  Lord,  are  solely  confined  lo 
the  Prosecutors'  affidavits,  and  would,  I  think,  be  fatal  to 
them,  even  if  they  stood  uncontroverted.  But  what  will  the 
Court  say,  when  ours  are  opposed  to  them,  where  the  truth 
of  every  part  is  sworn  to  by  the  Defendant  ?— What  will  the 
Court  say  to  the  collateral  circumstances  in  support  of  them, 
where  every  material  charge  against  the  Prosecutors  is  con* 
firmed  I — ^What  will  it  say  to  the  affidavit  that  has  been  made, 
*  that  no  man  can  come  safely  to  support  this  injured  officer  ?•— 
that  men  have  been  deprived  of  their  places,  and  exposed  to 
beggary  and  ruin,  merely  for  giving  evidence  of  abuses,  which 
have  already  by  his  exertions  been  proved  before  your  Lord- 
ship at  Guildhall,  whilst  he  himself  has  been  suspended  as  a 
beacon  for  prudence  to  stand  aloof  from,  so  that  in  this  uncon- 
stitutional mode  of  trial,  where  the  law  will  not  lend  its  pro- 
cess to  bring  in  truth  by  force^Yit  might  stand  unprotected  by 
the  voluntary  oaths  of  the  only  persons  who  could  witness  for 
him  ?*  His  character  has,  indeed,  in  some  measure,  broke 
through  all  this  msdice :  the  love  and  veneration  which  his 
honest  zeal  has  Justly  created,  have  enabled  him  to  produce 
the  proofs  which  are  filed  in  Court ;  but  many  have  hung 
back,  and  one  withdrew  his  affidavit,  avowedly  from  the  dread 
of  persecution,  even  after  it  was  sworn  in  Court.  Sure- 
ly, my  Lord,  this  evidence  of  malice  in  the  leading  powers 
of  the  Hospital  would  alone  be  sufficient  to  destroy  their  tes- 
timony, even  when  swearing  collaterally  to  facts,  in  which 
they  were  not  themselves  interested ;— -how  much  more  when 
they  come  as  prosecutors^  stimulated  by  resentment,  and 
with  the  hope  of  covering  their  patron's  misdemeanoi^  and 
their  own,  by  turning  the  tables  on  the  Defendant,  and  prose- 
cuting him  criminally,  to  stifle  all  necessary  inquiry  into  the 
subject  of  his  complaints  ? 

Lieutenant  Gordon,  the  first  Lieutenant  of  the  Hospital, 
and  the  oldest  officer  in  the  navy ;  Lieutenant  William  Le- 
fevre ;   Lieutenant  Charles  Lefevre,  his  son ;   Alexander 

*  On  the  trial  of  a  cause,  every  person  acquainted  with  any  fact  is  bound, 
under  pain  of  fine  and  impriBonraent,  to  attend  on  a  subpoma  to  give  evidence 
before  the  Cottrt  and  Jury;  but  there  is  no  process  to  compel  any  man  to 
make  an  affidavit  before  the  Court 


Trial  of  Captain  BaiUte.  It 

Moore ;  Lieutenant  William  Ansell ;  and  Captain  Allright, 
hare  all  positively  sworp,  that  a  faction  of  Landmen  subsists- 
in  the  Hospital,  and  that  they  do  in  their  consciences  believe, 
that  the  Defendant  drew  upon  himself  the  resentment  of  the 
Prosecutors,  from  his  activity  in  correcting  this  enormous 
abuse,  and  from  his  having  restored  the  wards>  that  had  been 
cruelly  taken  away  from  the  poor  old  men ; — that  on  that  just 
occasion  the  whole  body  of  the  Pensioners  surrounded  the 
apartments  of  their  Governor,  to  testify  their  gratitude  with 
acclamations,  which  sailors  never  bestow  but  on  men  who  de« 
serve  them*  This  simpls  and  honest  tribute  was  the  signal 
for  all  that  has  followed ;  the  leader  of  these  unfortunate  peo- 
ple was  turned  out  of  office ;  and  the  affidavit  of  Charles 
Smith  is  filed  in  Court,  which,  I  thank  my  God,  I  have  not 
been  able  to  read  without  tears  ;-*-how,  indeed,  could  any 
man,— -when  he  swears,  that,  for  this  cause  alone,  his  place 
was  taken  from  him ;— -diat  he  received  his  dismission  when 
languishing  with  sickness  in  the  infirmary,  the  consequence 
of  which  was,  that  his  unfortunate  wife,  and  several  of  his 
helpless,  innocent  children  died  in  want  and  misery ;— the 

WOMAN  ACTUALLY  EXPIRING  AT  THE  GATES  OF  THE  HOSPI- 
TAL* That  such  wretches  should  escape  chains  and  a  dun*^ 
geon,  is  a  rq^ach  to  humanity,  and  to  all  order  and  govern- 
ment ;  but  trat  they  shoidd  become  Prosecutors,  is  a  degree 
of  effbontery  that  would  not  be  believed  by  any  man,  who  did 
not  accustom  himself  to  observe  the  shameless  scenes,  which 
the  monstrous  age  we  live  in  is  every  day  producing. 

I  come  now,  my  Lord,  to  consider  to  whom  he  has 
written. — ^This  book  is  not  published. — It  was  not  print- 
ed for  SALE,  iMit  for  the  more  commodious  distribution 
among  the  many  persons  who  are  called  upon  in  duty  to  ex- 
amine into  its  contents.  If  the  defendant  had  written  it  to 
calumniate,  he  WQuld  have  thrown  it  abroad  among  the  mul- 
titude :  but  he  swears  he  wrote  it  for  the  attainment  of  refor- 
mation, and  therefore  confined  its  circulation  to  the  proper 
channel  till  he  saw  it  was  received  as  a  libel,  and  then  he  even 
discontinued  that  distribution,  and  only  showed  it  to  his 
Counsel  to  consider  of  a  defence  ; — and  no  better  defence  can 
be  made,  than  that  the  publication  was  so  limited. 

My  Lord,  a  man  cannot  be  guilty  of  a  libel,  who  presents 
grievances  before  a  competent  jurisdiction,  although  the  facts 
he  presents  should  be  false  ;  he  may  indeed  be  indicted  for  a 
malicious  prosecution,  and  even  there  a  probable  cause  would 
protect  him,  but  he  can  by  no  construction  be  considered  as 
a;  libeller. 
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The  case  of  Lake  and  King,  in  1st  Levinz,  240,  but  which 
is  better  reported  in  Ist  Saunders,  is  directly  in  point;  it  was 
an  action  for  printing  a  Petition  to  the  Members  of  a  Com- 
mittee of  Parliament,  charging  the  Plaintiff  with  gross  fraud 
in  the  execution  of  his  office  ;  I  am  aware  that  it  was  an  Ac- 
tion on  the  Case,  and  not  a  criminal  prosecution  ;  but  I  am  pre- 
pared to  show  your  Lordship,  that  the  precedent  on  that  ac- 
count makes  tli^  stronger  for  us.  The  truth  of  the  matter, 
though  part  of  the  plea,  was  not  the  point  in  contest ;  the  jus- 
tification was  the  presenting  it  to  a  proper  jurisdiction,  and 
printing  it,  as  in  this  case,  for  more  commodious  distribution  ; 
and  it  was  first  of  all  resolved  by  the  Court,  that  the  delivery 
of  the  Petition  to  all  the  Members  of  the  Committee  was  jus- 
tifiable ;-— and  that  it  was  no  Libel,  whether  the  matter  contained 
Tvere  true  or  falser  it  being  an  appeal  in  a  course  of  justice, 
and  because  the  parties,  to  whom  it  was  addressed,  had  juris- 
diction to  determine  the  matter : — ^that  the  intention  of  the 
law  in  prohibiting  libels  was  to  restrain  men  from  makipg 
themselves  their  own  judges,  instead  of  referring  the  matter 
to  those,  whom  the  constitution  had  appointed  to  determine 
it;— and  that  to  adjudge  such  reference  to  be  a  libel,  would 
discourage  men  from  making  their  inquiries  with  that  free- 
dom and  readiness,  which  the  law  allows,  and  which  the  good 
of  society  requires.  But  it  was  objected,  he  coviti  not  justify 
the  PRINTING ;  for,  by  that  means,  it  was  published  to  prin- 
ters and  composers ;  but  it  was  answered,  and  resolved  by 
the  whole  Court,  that  the  printing,  with  intent  to  distribute 
them  among"  the  Members  of  the  Committee^  was  legal ;  and 
that  the  making  many  copies  by  clerks,  would  have  made  the 
matter  more  public.  I  said,  my  Lord,  that  this  being  an  Ac- 
tion on  the  Case,  and  not  an  Indictment  or  Information,  made^ 
the  stronger  for  us ;  and  I  said  so,  because  the  Action  on  the 
Case  is  to  redress  the  party  in  dsunages,  for  the  injurv  he 
has  sustained  as  ah  individual,  and  which  he  has  a  right  to 
recover,  unless  the  Defendant  can  show  that  the  matter  is 
true,  or,  as  in  this  case,  whether  true  or  false,  that  it  is  an  ap- 
peal to  justice.  Now,  my  Lord,  if  a  Defendant's  right  to  ap- 
peal to  justice  could,  in  the  case  of  Lake  and  King,  repel  a 
PlaintifiF's  right  to  damages,  although  he  was  actually  damni- 
fied by  the  appeal,  how  much  more  must  it  repel  a  criminal 
prosecution,  which  can  be  undertaken  only  for  the  sake  of 
public  justice,  when  the  law  says,  it  is  for  the  benefit  of  pub- 
lic justice  to  make  such  appeal  \  And  that  case  went  to  pro- 
tect even  falsehood,  and  where  the  Defendant  was  not  parti- 
cularly called  upon  in  duty  as  an  individual  to  animadvert  i — 
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kow  much  more  shall  it  protect  us,  who  were  bound  to  inquire, 
who  have  written  nothing  but  truth,  and  who  have  addressed 
what  we  have  written  to  a  competent  jurisdiction  f  -^ 

I  come  lastly,  my  Lord,  to  the  motives  which  induced  him 
to  write. 

The  Government  of  Greenwich  Hospital  is  divided  inta 
three  departments  :— the  Council ; — ^the  Directors  ; — and  the 
general  Governors; — ^the  Defendant  is  a  member  of  every 
one  of  these,  and  therefore  his  duty  is  universal*  The  Coun- 
cil consists  of  the  oflEicers,  whose  duty  it  is  to  regulate  the 
internal  economy  and  discipline  of  the  house,  the  Hospital 
being  as  it  were  a  large  man  of  war,  and  the  Council  its  com- 
manders ;  and  therefore,  these  men,  even  by  the  present  mu- 
tilated charter,  ought  aU  to  be  seamen*  Secondly,  the  Di- 
rectors, whose  duty  is  merely  to  concern  themselves  with 
the  appropriation  of  the  revenue,  in  contracting  for  and  su- 

Srintending  supplies,  and  in  keeping  up  the  structure  of  Ae 
ospital ;  and  lastly,  the  General  Coiut  of  Governors,  con- 
sisting of  almost  every  man  in  the  kingdom  with  a  sounding 
name  of  office  : — ^a  mere  nullity,  on  the  members  of  which  no 
blame  of  neglect  can  possibly  be  laid ;  for  the  Hospital  might 
as  well  have  been  placed  under  the  tuition  of  the  fixed  stars,  as 
under  so  many  illustrious  persons,  in  different  and  distant  de- 
partments. From  the  Council,  therefore,  ^peals  and  com- 
plaints formerly  lay  at  the  Admiralty,  the  Directors  having 
quite  a  separate  dut)%  and,  as  I  have  shown  the  Court,  the 
Admiralty  encouraged  complaints  of  abuses,  and  redressed 
them.  But  since  the  administration  of  the  present  First 
Lord,  the  face  of  things  has  changed.  I  trust  it  wil|.  be  ob- 
served, that  I  do  not  go  out  of  the  affidavit  to  seek  to  calum- 
niate :  my  respect  for  the  Court  would  prevent  me,  though  my 
respect  for  the  said  First  Lord  might  not.  But  the  very  foun- 
dation of  my  client's  defence  depending  on  this  matter,  I  must 
take  the  liberty  to  point  it  out  to  the  Court* 

The  Admiralty  having  placed  several  Landmen  in  the  of- 
fices that  form  the  Council,  a  majority  is  often  artificially 
secured  there  :  and  when  abuses  are  too  flagrant  to  be  passed 
over  in  the  face  of  day,  they  carry  their  appeal  to  the  Direc- 
tors, instead  of  the  Admiralty,  where,  from  the  very  nature 
of  man,  in  a  much  more  perfect  state  than  the  Prosecutors, 
they  are  sure  to  be  rejected  or  slurred  over ;  because  these 
acting  Directors  themselves  are  not  only  under  the  same  in- 
fluence with  the  complainants,  but  the  subjects  of  the  appeals 
are  most  frequently  the  fruits  of  their  own  active  delinquencies, 
or  at  least  the  consequence  of  their  OMm  neglects.     By  this 
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manoeuvre  the  Admiralty  is  secured  from  hearingcomplaints^ 
and  the  First  Lord,  wnen  any  comes  as  formerly  from  an 
individual,  answers  with  a  perfect  composure  of  muscif, 
that  it  is  coram  non  judice; — it  does  not  come  through  the 
Directors*  The.  Defendant  positively  swears  this  to  be 
true  ;— he  declares  that,  in  the  course  of  these  meetines  of 
the  Council,  and  of  appeals  to  the  Directors,  he  has  been 
not  only  imiformly  over-ruled,  but  insulted  as  Governor  in 
the  execution  of  his  duty ;  and  the  truth  of  the  abuses  which 
have  been  the  subject  of  these  appeals,  as  well  as  the  insults 
I  have  mentioned,  are  proved  by  whole  volumes  of  affidavits 
filed  in  Court,  notwithstanding  the  numbers  who  have 
been  deterred  by  persecution  from  standing  forth  as  wit- 
nesses. 

The  Defendant  also  himself  solemnly  swears  this  to  be 
true.  He  swears,  that  his  heart  was  big  with  the  distresses 
of  his  brave  brethren,  and  that  his  conscience  called  on  him 
to  g^ve  them  vent ;— «that  he  often  compkinecL-^^at  he  re- 
peatedly wrote  to,  and  wadted  on  Lord  t*^^f  without  any 
effect,  or  prospect  of  effect ;  and  that  at  last,  wearied  wim ' 
friudess  exertions,  and  disgusted  with  the  insolence  of  cor- 
ruption in  the  Hospital,  which  hates  him  for  his  honesty,  he 
applied  to  be  sent,  with  all  his  wounds  and  infirmities,  upon 
actual  service  again.  The  answer  he  received  is  worthy  of 
observation ;— The  First  Lord  told  him,  in  derision,  that  it 
would  be  the  same  thing  every  where  else  ;— that  he  would 
see  the  same  abuses  in  a  ship;  and  I  do  in  my  con- 
science believe  he  spoke  the  truth,  as  far  as  depended  on 
himself. 

MHiat  then  was  the  Defendant  to  do  under  the  treble  capa- 
city of  Lieutenant  Governor,  of  Director,  and  of  general 
Governor  of  the  Hospital  ?  My  Lord,  there  was  no  al- 
ternative but  to  prepare,  as  he  did,  the  statement  of  the 
abuses  for  the  other  Governors,  or  to  sit  silent,  and  let 
them  continue.  Had  he  chosen  the  lastj  he  might  have  been 
caressed  by  the  Prosecutors,  and  still  have  continued  the 
first  inhabitant  of  a  palace,  with  an  easy  independent  fortune. 
But  he  preferred  the  dictates  of  honour,  and  he  fulfilled  them 
at  the  expense  of  being  discarded,  after  forty  years  gallant 
service,  covered  with  wounds,  and  verging  to  old  age.  But 
he  respected  the  laws  while  he  fulfilled  his  duty; — ^his  object 
was  reformation,  not  reproach ; — ^he  preferred  a  complaint, 
and  stimulated  a  regular  inquiry,  but  suspended  the  punish- 
ment of  public  shame  till  the  guilt  should  be  made  manifest 
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by  a  trial*  He  did  not  therefore  publish^  as  their  af&davits 
falsely  assert,  but  only  preferred  a  complaint  by  distribution 
of  copies  to  the  Governors^  which  I  have  shown  the  Court,  by 
die  authority  of  a  solemn  legal  decision,  is  not  a  libel. 

Snch^  my  Lordsy  is  the  Case.  The  Defendant,-— not  a 
disappointed  malicious  informer,  prying  into  official  abuses, 
because  without  office  himself,  but  himself  a  man  in  office  ;— 
not  troublesomely  inquisitive  into  other  men's  departments, 
but  conscientiously  correcting  his  own ;— doing  it  pursuant 
to  the  rules  of  law,  and,  what  heightens  the  character,  doing 
it  at  the  risk  of  his  office,  from  which  the  effrontery  of  power 
has  already  suspended  him  without  proof  of  his  guilt ; — a 
conduct  not  only  unjust  and  illiberal,  but  highly  disrespect- 
ful to  this  Court,  whose  Judges  sit  in  the  double  capacity  of 
Ministers  of  the  law,  and  Govcrrprspf  this  sacred  and 
abused  institution.  Indeed,  Lord/ / '^^^f^YiSiSy  in  my  mind, 
acted  such  a  part  ************ 

[-fferr.  Lord  Mansfield  observing-  the  Counsel  heated  with 
his  subject^  and  growing  personal  on  the  First  Lord  of 
the  Admiralty^  told  him^  that  Lord//  /was  not  before 
the  Court.]  //M4^^ 

I  know,  that  he  is  not  formally  before  the  Court,  but, 
for  that  very  reason,  /  will  bring  him  before  the  Court:  he 
has  placed  these  men  in  the  front  of  the  battle,  in  hopes  to 
escape  under  their  shelter,  but  I  will  not  join  in  battle 
with  them :  their  vices,  though  screwed  up  to  the  highest 
pitch  of  human  depravity,  are  not  of  dignity  enough  to  vin- 
dicate the  combat  with  me.     I  will  drag  him  to  light,  who  is 


licly  disavowing  the  acts  of  the  Prosecutors,  and  restoring 
Captain  Baillie  to  his  command.  If  he  does  this,  then  his 
offence  will  be  no  more  than  the  too  common  one  of  Having 
suffered  his  own  personal  interest  to  prevail  over  his  public 
duty,  in  placing  his  voters  in  the  Hospital.  But  if,  on  the 
contrary,  he  continues  to  protect  the  Prosecutors,  in  spite  of 
the  evidence  of  their  guilt,  which  has  excited  the  abhor-  / 
rence  of  the   numerous  audience  that  crowd  this   Court; 

IP  HE  KEEPS    THIS    INJURED  MAN  SUSPENDED,  OR  DARES  TO 
TURN  THAT    SUSPENSION    INTO  A    REMOVAL,    I    SHALL    THEM 
NOT   SCRUPLE  TO  DECLARE  HIM   AN  ACCOMPLICE  IN   THEIR 
VOL.    I.  4 
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QUILT,  A  SHAMELESS  OPPRESSOR,  A  DISGRACE  TO  BIS  RANK, 
AND  A  TRAITOR    TO   HIS   TRUST.      But    OS  I   should  be  VeiJ 

sorry  that  the  fortune  of  my  brave  and  honourable  iriend 
should  depend  either  upon  the  exercise  of  I^ord  '  *s  viv- 

tueSf  or  the  influence  pf  his  fears,  I  do  most  earnestly  en- 
treat the  Court  to  mark  the  maiigoant  object  oi^this  prosecu* 
tion,  and  to  defeat  it : — I  beseech  you,  my  Lords,  to  consi- 
der, that  even  b^  discharging  the  rule,  and  with  costs,  the 
Defendant  is  neither  protected  nor  restored*  I  trust,  there- 
fore, your  Lordships  will  not  rest  satbfied  with  fulfilling 
your  JUDICIAL  duty,  but,  as  the  strongest  evidence  of  foul 
abuses  has,  by  accident^  come  collaterally  before  you,  that 
you  will  protect  a  brave  and  public-spirited  officer  from  the 

{persecution  this  writing  has  brought  upon  him,  and  not  suf* 
er  so  dreadful  an  example  to  go  abroad  into  the  woiid,  as 
the  ruin  of  an  upright  man,  for  having  faithfully  dischax^ged 
bis  duty. 

My  Lords,  this  matter  is  of  the  last  importance.  I  speak 
not  as  an  advocate  alone — I  speak  to  you  as  a  man — ^as  a 
member  of  a  state  whose  very  existence  depends  upon  her  na<s 
VAL  STRENGTH.  If  a  misgovemment  were  to  fall  upon  Chef' 
sea  Hospital,  to  the  ruin  and  discouragement  of  our  army,  it 
would  be  no  doubt  to  be  lamented,  yet  I  should  not  think  it 
fatal ;  but  if  our  fleets  are  to  be  crippled  by  the  baneful  influ- 
ence of  elections,  WE  are  lost  indeed  !•— If  the  Seamen,  who, 
while  he  exposes  his  body  to  fatigues  and  dangers,  looking 
forward  to  Greenwich  as  an  asylum  for  infirmity  and  old 
age,  sees  the  gates  of  it  blocked  up  by  corruption,  and  hears 
the  riot  and  mirth  of  luxurious  Landmen  drowning  the  groans 
and  complaints  of  the  wounded,  helpless  companions  of  his 
|;lory, — ^he  will  tempt  the  seas  no  mcn'e.  The  Admiralty 
may  press  his  body,  indeed,  at  the  expense  of  humanity  and 
the  constitution,  but  they  cannot  press  his  mrn^-— they  can- 
not press  the  heroic  ardour  of  a  British  Sailor  ;  and  instead  of 
a  fleet  to  carry  terror  all  round  the  globe,  the  Admiralty  may 
not  much  longer  be  able  to  amuse  us,  widi  even  the  peaceable 
imsubstantial  pageant  of  a  review.* 

Fine  and  imprisonment  !— -The  man  deserves  a  palace 
instead  of  a  prison,  who  prevents  the  palace,  built  by  the 
public  bounty  of  his  country,  from  being  converted  into  a 
dungeon,  and  who  sacrifices  his  own  security  to  the  interests 
of  humanity  and  virtue. 

And  now,  my  Lord,  I  have  done ;— hut  not  without  thank- 

*  There  had  just  before  been  a  naval  review  at  Portsmouth. 
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ing  your  Lordship  for  the  very  indulgent  attention  I  have 
received,  though  in  so  late  a  stage  of  mis  business,  and  not- 
withstanding my  great  incapacity  and  inexperience.  I  resign 
my  client  into  your  hands,  and  I  resign  him  with  a  well-found- 
ed confidence  and  hope ;  because  tnat  torrent  of  corruption, 
which  has  unhappily  overwhelmed  every  other  part  of  the 
constitution,  is,  by  the  blessing  of  Providence,  stopped  here 
by  the  sacred  independence  of  die  Judges.  I  know  that  your 
Lordships  will  determine  according  to  law  ;  and,  there- 
fore, if  an  information  should  be  suffered  to  be  filed  I  shall  bo^ 
to  the  sentence,  and  shall  consider  this  meritorious  publication 
to  be  indeed  an  offence  against  the  laws  of  this  country ;  but 
then  I  shall  not  scruple  to  say,  that  it  is  high  time  for  every 
honest  man  to  remove  himself  from  a  country,  in  which  he 
can  no  longer  do  his  duty  to  the  public  with  safety ;— where 
cruelty  and  inhumanity  are  suffered  to  impeach  virtue,  and 
where  vice  passes  through  a  Court  of  Justice  unpunished  and 
unreproved« 


\ 


Speech  jor  Thomas  Carnan,  Bookseller ^  at  the  Bar  of  the 
House  of  Commons^  on  the  10th  of  May,  1779. 


As  taken  in  Short-hand. 


THE  SUBJECT. 

BY  letters  patent  of  King  James  the  Firsts  the  Stationers*  Com' 
pany^  and  the  Universities  of  Oxford  and  Cambridge  had  obtained 
ike  exclusive  right  of  printing  almanacks^  by  virtue  of  a  suvposedcopy- 
right  in  the  Crown.  This  monopoly  had  been  subndtteato  from  tke 
dtUe  of  the  frant  in  the  IcLst  century^  until  Mr.  Camany  formerly  a 
bookseller  tn  St,  PauFs  Churchyard^  printed  them  and  sold  thern^ 
in  the  ordinary  course  of  his  trade.  This  spirited  and  active 
tradesman  made  many  improvements  upon  the  Stationers'*  and  Uni* 
versiiy  almanacks^  and  at  a  very  considerable  expense^  compiled  many 
of  the  various  classes  of  useful  information,  by  which  pocket  al^ 
manacks  have  been  rendered  so  very  convenient  in  the  ordinary  OC" 
currences  of  life,  but  which,  without  the  addition  of  the  calendar^ 
few  would  nave  been  disposed  to  purchase. 

Upon  the  sale  of  Caman*s  almanacks  becoming  extensive  andprih 

JUable,   the  two  Universities  and  the  Stationers*  Company  filed  a 

bill  in  the  Court  of  Exchequer,  for  an  injunction  to  restrain  it ; 

praying  that  the  copies  sold  might  be  accounted  for,  and  the  remain* 

der  delivered  up  to  be  cancelled. 

It  appears  from  the  proceedings  printed  at  the  time  by  the  late 
Mr.  Caman,  that  the  Court,  doubting  the  validity  of  the  King's 
Charter,  on  which  the  right  of  the  Universities  and  oithe  Stationers^ 
Company  was  founded,  directed  a  question  upon  its  legality  to  be  ar* 
gued  before  the  Court  ofCovmion  Pleas,  whose  Judges,  after  two  ar^ 
guments  before  them,  certified  that  the  patent  was  void  tn  law  ;  the 
Court  of  Exchequer  thereupon  dismissed  the  bUl,  and  the  injunction 
was  dissolved. 

Mr.  Caman  having  obtained  this  judgment,  prosecuted  his 
trade  for  a  short  time  with  increased  activity,  when  a  bill  was 
introduced  into  the  House  of  Commons  by  the  late  Earl  of  Quilford^ 
then  Lard  North,  Prime  Minister,  and  Chancellor  of  the  Univer* 
sity  of  Oxford,  to  revest,  bt  act  op  parliament,  the  mon- 
opoly IN  ALMANACKS,  WHICH  HAD  PALLEN  TO  TUB  OROVND  BY 
THE  ABOTEMENTIONED  JUDGMENTS  IN   THE   KINO's  COURTS. 


22      .  Sul^eet^^c. 

The  preanMt  cfAehiU  redui  ffte  lawlMtM  right  givm  to  ike 
SiaHaners  and  Umverrities  hy  Ou  duuier  rfCharUs  the  Second^  a$ 
a Jund for  printing  rf  curious  and  Uarnidoooks^Ou  uniform  enjoV' 
mtnl,  undor  A,  the  jndgmaUs  if  the  courts  ef  law  tq^on  the  mvak 
dity  of  the  charter^  wd  the  expediency  ffregranting  the  monopoly 
for  the  same  us^id  purposes  by  the  auikortty  rfParUament 

TluhUlbeingS9^l^^ortedbyaUthei$^lue^ 
inihe  House  of  Commons^  md  being  introduced  by  Lord  North  m 
the  plenitude  of  his  aMtthorifyy  Mr.  CamasCs  opposUion  toUbtf  counr 
selPMU  consiaered  at  the  time  as  a  forlorn  hope  ;  buttoihe  high  ho- 
nour of  the  House  of  Commonst  it  appears  from  ihe  Journals^  voL 
xzzvii.  p.  388,  that  inunediateUf  on  Mr.  Erskine^s  retiring  from  the 
bar^  the  House  divided^  and  thatthebiU  Ufos  rejected  by  a  majority 
rffortyfivetftes^ 


SPEECH 


FOR 

THOMAS  CARNAN, 

AT  THE  BAB  OF  THE  HOUSE  OF  COMMON, 
On  ike  lOih  ef  Moff^  1779. 


MB.  SPEAKER, 

JLn  prq)aring  myself  to  appear  before  you,  as  counsel  for 
a  private  individual,  to  oppose  the  enactment  of  a  general 
and  public  statute,  which  was  to  affect  the  whole  community, 
I  felt  myself  under  some  sort  of  difficulty*  Conscious  that 
BO  man,  or  body  of  men,  had  a  right  to  dictate  to,  or  even  to 
argue  with  Pailiament  on  the  exercise  of  the  high  and  impor- 
tant trust  of  leg^lation,  and  that  the  policy  and  expediency  of 
a  law  was  rather  the  subject  of  debate  in  the  House^  than 
of  argument  at  die  bar^  I  was  afraid  that  I  should  be  obliged 
to  confine  myself  to  the  special  injury,  which  the  Petitioner 
as  an  individual  woiiid  suffer,  and  that  you  might  be  offended 
with  any  j>*^nera/ observations,  which,  if  not  applying  to  him 
personally,  mi^t  be  thouriit  unbecoming  in  me  to  offer  to 
the  supericur  wbdom  of  the  House* 

But  I  am  relieved  from  that  apprehension  by  the  great  in- 
dulgence, with  wluch  you  have  listened  to  the  general  scope 
of  toe  question  from  the  learned  gentleman,*  who  has  spoken 
before  me,  and  likewise^  by  the  reflection,  that  I  remember  no 
instance,  wHere  Parliament  has  taken  away  any  right  confer- 
red by  the  law  as  a  common  benefit,  without  very  satisfacto- 
ry evidence,  that  the  universal  good  of  the  community  requi- 
ted the  sacrifice ;  because  every  unnecessary  restraint  on 
tlie  natural  liberty  of  mankind  is  a  degree  of  tyranny,  which 
no  wise  legislature  will  inflict* 

The  generad  policy  of  the  bill  is  then  fully  open  to  my  inves- 
tigation ;  because,  if  I  can  succeed  in  exposing  the  erroneous 

*  Mr.  DftTdiport. 
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principles,  on  which  it  is  founded, — if  I  can  show  it  to  be  re-* 
pugnant  to  every  wise  and  liberal  system  of  government,  I 
shall  be  listened  to  with  the  greater  attention,  and  shall  have 
the  less  to  combat  with,  when  I  come   to  state  the  special 
grounds  of  objection,  which  I  am  instructed  to  represent  to 
you  on  behalf  of  the  Petitioner  against  it.  Sir,  I  shall  not  reca- 
pitulate what  you  have  already  heard  from  the  bar ;— -you  are 
in  full  possession  of  the  facts  which  gave  rise  to  the  ques** 
tion,  and  I  shall  therefore  proceed  directly  to  the  investiga- 
tion of  the  principles,  which  I  mean  to  apply  to  them  in  opposr^ 
tion  to  the  bill  before  you, — ^pledging  myself  to  you  to  do  it  with 
as  much  truth  and  Edelity,  as  if  I  had  the  honour  to  speak  to 
you  as  a  member  of  the  House.     I  am  confident.  Sir,  that,  if 
you  will  indulge  me  with  your  attention,  I  shall  make  it  ap- 
pear, that  the  very  same  principles,  which  emancipated  al- 
manacks from  the  fetters  of  the  prerogative  in  the  Courts  of 
law,  ought  equally  to  free  them  from  all  parliamentary  restrict* 
tion. 

On  the  first  introduction  of  printing,  it  was  considered^ 
as  well  in  England  as  in  other  countries,  to  be  a  matter  of 
state.  The  quick  and  extensive  circulation  of  sentiments  and 
opinions,  which  that  invaluable  art  introduced,  coidd  not 
but  fall  under  the  gripe  of  government^,  whose  principal 
strength  was  built  upon  the  ignorance  of  the  people  who 
were  to  submit  to  them.  The  press  was,  therefore,  wholly 
under  the  coercion  of  the  Crown,  and  all  printings  not  only 
of  public  books  containing  ordinances  religious  or  civil,  but 
every  species  of  publication  whatsoever^  was  regulated  by  ths 
King's  proclamations,  prohibitions,  charters  of  privilege,  and 
finally  by  the  decrees  of  the  Star-chamber. 

After  the  demolition  of  that  odious  jurisdiction,  ihe  Long , 
Parliament,  on  its  rupture  with  Charles  the  First,  assumed 
the  same  power  which  had  before  been  in  the  Crown ;  and 
after  the  Restoration  the  same  restrictions  were  re-enacted 
and  re-annexed  to  the  prerogative  by  the  statute  of  the  13th 
and  14th  of  Charles  the  Second,  and  continued  down  by  sub- 
sequent acts,  till  after  the  Revolution.  In  what  manner  they 
expired  at  last,  in  the  time  of  King  William,  I  need  not  state 
in  this  House;  their  happy  abolition,  and  the  vain  attempts 
to  revive  them  in  the  end  of  that  reign,  stand  recorded  on 
your  own  journals,  I  trust  as  perpetual  monuments  of  your 
wisdom  and  virtue.  It  is  sufficient  to  say,  that  the  expira- 
tion of  these  disgraceful  statutes,  by  the  refusal  of  Parlia- 
ment to  continue  them  ^ny  longer,  formed  the  great  >£ra 

OF   THE     liberty    Of   TUB    PRESS   IN    THIS    COUNTRY,     and 
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siripMd  the  Crown  of  ereiy  prerogative  over  it,  except  that, 
whicli,  upoQ  just  and  rational  principles  of  government,  must 
fver  belong  to  the  executive  magistrate  in  all  countries,  name* 
Ijr^die  exclusive  right  to  publish  religious  or  civil  constitutions  ; 
-^i4n  a  word,  to  promulgate  every  ordhiance,  which  contains 
die  rules  of  action  hy  which  the  subject  is  to  live,  and  to  be 
governed*  These  always  did,  and,  from  the  very  nature  of 
mril  government,  always  ought  to  belong  to  the  Sovereign^ 
Mid  hence  have  gained  the  title  of  Prerogative  copies. 

When,  there£3re,  the  Stationers'  Company,  claiming  the 
exclusive  right  of  printing  almanacks  under  a  charter  ol 
King  James  the  First,  applied  to  the  Court  of  Exchequer  for 
an  injunction  against  Ac  Petitioner  at  your  bar,  the  ques* 
tion  snlmittted  by  the  Barons  to  the  learned  Judges  of  the 
Common  Pleas^  namely,  *^  whether  the  €Rown  could 
^  GRANT  SUCH  EXCLUSIVE  RIGHT  V^  was  neither  more  nor 
less  than  this  questionf-p<-0^Ar^Aer  almanack^  were  such  public 
ordinances,  such  matters  of  state,  as  belonged  to  the  King 
by  his  prerogative,  so  as  to  enable  him  to  communicate  an  ex-- 
dusioe  right  of  printing  them  to  a  grantee  of  the  Crown  f 
For  the  press  being  tborown  open  by  the  expiration  of  the 
licensing  acts,  nothing  could  remain  exclusively  to  such 
grantees,  but  the  prmting  of  such  books,  as  ujpon  solid  con** 
atitixtional  grounds  belonged  to  the  superintendance  of  the 
Crown  as  matters  of  authority  and  state. 

The  question,  so  submitted,  was  twice  s<demnly  argued 
in  the  Court  of  Common  Pleas  :  when  the  Judges  unanimous* 
ly  certified,  that  the  Crorvn  had  no  such  power ;  and  their 
detomination,  as  evidently  appears  from  the  arguments  of 
Ae  counsel,  which  the  Chief  Justice  recognised  with  the 
strongest  marks  of  approbation,  was  plainly  founded  on  this,--* 
that  almanacks  had  no  resemblance  to  those  public  acts  reli* 
potts  or  civil,  which,  on  principle,  fall  under  the  superin- 
tendance of  the  Crown. 

The  counsel*  who  argued  the  ease  for  the  Plaintiffs  (two 
of  the  most  learned  men  in  the  profession)  were  aware  that 
die  King's  prerogative  in  this  particular  had  no  absolute  and 
fixed  foundation,  either  by  prescription  or  statute,  but  that  it 
depended  on  puUic  policy,  and  the  reasonable  limitation  of 
executive  power  for  the  common  good ;— -they  felt  that  the 
Judges  had  no  other  standard,  by  which  to  determine 
whedter  it  xi^ot  a  prerogative  copy,  than  by  settling  upon 
principles  of  good  sense,  whether  it  ought  to  be  ont,  they  la- 

*  Mr.  $cijcitAt  Glyxm  imd  Mr.  Strjeant  Hill. 
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boured  therefore  to  show  the  propriety  of  the  revision  of  iil« 
manacks  by  public  authority ;— they  said  they  condoned  thor 
regulation  of  time,  which  was  matter  of  public  instittttion^ 
having  a  reference  to  all  laws  and  ordinances  :— diutt  thejr- 
were  part  of  the  Frayer-Book,  which  belonged  to  the  King 
us  head  of  the  church ;-— that  they  contained  matters 
which  were  received  as  conclusive  evidence  in  courts  of  ja8>« 
tice,  and  therefore  ought  to  be  published  by  authority  :^— > 
that  the  trial  by  almanack  was  a  mode  of  decision  not  un* 
known  : — ^that  many  inconveniences  might  arise  to  the  public 
from  mistakes  in  the  matters  they  contained :  many  other  ar<» 
guments  of  the  like  nature  were  relied  on,  which  it  is  un** 
necessary  for  me  to  enumerate  in  this  place,  as  they  were  re* 
jected  by  the  court ;  and  likewise,  because  the  only  reason 
of  my  mentioning  them  at  all  is  to  show,  that  the  fiubiic  expe^ 
diency  or  propriety  of  subjecting  almanacks  to  revision  by 
authority,  appeared  to  those  eminent  lawy^ers,  and  to  the 
Court,  which  approved  of  their  arguments,  as  only  the  standi 
ard  by  which  the  King's  prerogative  over  them  was  to  bc 
measured.  For  if  the  Judges  had  been  bound  to  decide  on 
that  prerogative  by  strict  precedent^  or  by  any  other  ruk 
than  a  judicial  construction  of  tht  Just  and  reasonabie  exteiit 
of  prerogative,  these  arguments,  founded  on  convenience^  €^ 
pediency,  and  propriety^  would  have  been  downright  imper- 
tinence and  nonsense;  but  taking  them,  as  I  do,  and  as  the- 
Judges  did,  they  were  (though  unsuccessful,  as  they  ought 
to  be)  every  w^y  worthy  of  the  very  able  men,  who  mam- 
tsuned  them  for  their  clients. 

Thus,  Sir,  the  exclusive  right  of  printing  almanacks, 
which,  from  the  bigotry  and  slavery  of  former  times,  had 
so  long  been  monopolized  as  a  prerogative  copy,  was  at  last 
thrown  open  to  the  subject,  as  not  fdling  within  the  reason 
x>f  those  books,  which  still  remain,  and  ever  must  remain^ 
the  undisputed  property  of  the  Crown. 

The  only  two  questions,  therefore,  that  arise  on  the  bill 
before  you  are,  first.  Whether  it  be  wise  or  expedient  for 
Parliament  to  revive  a  monopoly,  so  recently  condemned  by 
the  courts  of  law  as  unjust,  from  not  being  a  fit  subject  of 
a  monopoly,  and  to  give  it  to  the  very  same  parties,  who 
have  so  long  enjoyed  it  by  usurpation,  and  who  have,  besides, 
grossly  abused  it  i  secondly.  Whether  Parliament  can,  con- 
sistently with  the  first  principles  of  justice  overlook  the  in- 
jury, which  will  be  sustained  by  the  Petitioner  as  an  indivi' 
dualj  from  his  being  deprived  of  the  exercise  of  the  lawful 
trade,  by  which  he  lives  j—^i  trade  which  be  began  with  the 
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niit  of  an  Bnglishman  in  contempt  of  an  illegal  usur^ 
pation ;<T-a  trade^  supported  and  sanctioned  by. a  decree  of 
gne  of  the  highest  Judicatures  known  to  the  constitu- 
tion? 

Surely,  Sir,  the  bill  ought  to  be  rejected  with  indignation 
by  diis  House,  under  such  circumstances  of  private  injus- 
tice, independently  of  public  inexpediency  ;•— if  you  were  to 
udoipt  it,  the  law  would  be  henceforth  a  snare  to  the  subject, 
•-*no  m^n  would  venture  to  engage  hereafter  in  any  commer- 
ciai  enterprise,  since  he  never  could  be  sure  that,  although 
the  tide  of  his  fortunes  was  running  in  a  free  and  legal  chan- 
nel, its  course  might  not  be  turned  by  Parliament  into  the 
bosom  of  a  monopolist* 

Ltet  us  now  consider  more  minutely  the  two  questions  for 
your  consideration;  the  general  policy,  and  the  private  in- 

As  to  the  first,  no  doubt  the  Legislature  is  supreme,  and 
may  create  monopolies  which  the  Crown  cannot*  But  let  it 
^.recollected,  that  the  very  same  reasons,  which  emanci- 
pated almanacks  from  the  prerogative  in  the  courts  below, 
equdiiy  apply  against  any  interference  of  Parliament*  If  al- 
smacka  oe  not  publications  of  a  nature  to  fall  within  the  le- 
gal construction  of  prerogative  copy-rights,  why  should  Par- 
liament grant  a  monopoly  of  them,  since  it  is  impossible  to 
deny,  that,  if  they  contain  such  matters  as  \n  policy  required 
the  stamp  or  revision  of  public  authority,  the  exclusive  right 
of  printing  them  would  have  been  inherent  in  the  Crown  by 
prerogative,  upon  legal  principles  of  executive  power,  in 
which  case  an^act  would  not  have  been  necessary  to  protect 
the  charter  i  and,  it  is  equally  impossible  to  deny,  on  the  other 
hand,  that,  if  they  be  not  such  publications  as  require  to  be 
iaaued  or  reviewed  by  authority,  they  then  stand  on  the  ge- 
neral footing  of  all  other  printing,  by  which  men  in  a  free 
country  are  permitted  to  circulate  knowledge*  The  bill,  there- 
fore^ is  either  nugatory,  or  the  patent  is  void; — and  if  the 
patent  be  void.  Parliament  cannot  set  it  up  again,  without  a 
dangerous  infringement  of  the  general  liberty  of  the  press* 

Sir,  when  I  reflect  that  this  proposed  monopoly  is  a  mono- 
poly in  PRINTING,  and  that  it  gives,  or  rather  continues  it  to 
the  Company  of  Stationers, — ^the  very  same  body  of  men  who 
were  the  literary  constables  to  the  Star-chamber  to  suppress 
all  the  science  and  information,  to  which  we  owe  our  free- 
dom, I  confess  I  am  at  a  loss  to  account  for  the  reason  or  mo- 
tive of  the  indulgence :  but  get  the  right  who  may,  the  prin-^ 
ci{Aei0.a9  4angerou9,  that  I  cannot  yet  consent  to  part  with 


this  view  of  Ate  subject.  The  biU  propotfcs^  dnt 
^ould  subject  almanacka  to  the  rerUion  of  the  King's  antheN 
rity,  when  the  Judges  of  the  commoa  law,  the  constitntional 
gu^dians  pf  his  prerogative,  have  declared  that  they  do  not 
on  principle  require  that  sanction  :-*««o  that  your  biU  is  Bei*> 
ther  more  nor  less  than  the  reversal  of  a  decimon^  admitted 
to  be  wise  and  just.  Since  as  the  Court  was  cleoriy  at  liberljr 
to  have  determined  the  patent  to  have  been  good,  if  the|Hrin« 
ciple  l^  which  prerogative  copies  have  been  regulated  kk 
Otner  cases  had  fairly  applied  to  almanacks,  you^  in  sayungthaft 
such  principle  does  ap/Huy  in  fact  arraign  that  k^  judgment* 
God  forbid.  Sir,  that  I  should  have  the  indecency  to  hint^ 
that  this  reasoning  concerning  public  convenience  aiid  eiq)e«* 
diency  will  ever  be  extended  to  riach  other  puUicatieos  more 
Important  than  ahnanaeks ;  but  cettainly  the  principle  ong^ 
with  much  less  violence  than  is  necessaxy  to  bring  them  with* 
in  the  pale  of  authority,  upon  the  principle  of  the  bill  before 
you,  subject  the  most  vduable  productions  of  the  press  to 
parliamentary  regulations,  and  totally  annihilate  its  fre»« 
dom*  '  • 

Is  it  not,  for  instance,  much  more  dangerous,  that  theriso 
and  fall  of  the  funds,  in  this  commercial  nation,  should  be 
subject  to  misrepresentation,  than  the  rise  and  fall  of  dke 
tide3  i — Are  not  misconstructioim  of  due  arguments  andclui* 
meters  of  the  Members  of  this  high  Assembly  more  import 
taut  in  their  consequences,  than  mistakes  in  thecalen^o*  of 
those  wretched  saints,  which  still,  to  the  wonder  of  all  wise  men, 
infest  theliturgy  of  a  reformed  Protestant  church  ?— •Prophe^ 
cies  of  famine,  pestilence,  national  ruin,  and  bankruptcy,  ai* 
surely  more  dangerous  to  reign  unchecked,  than  prognostioa* 
tions  of  rain,  or  dust ;  yet  they  are  the  daily  uncontrolled  oS^ 
spring  of  every  private  author,  and  I  trust  will  ever  continue 
to  be  so ;  because  the  liberty  of  the  press  consists  in  its  be- 
ing subject  to  no  previous  restrictions,  and  liable  only  to  ani^ 
madversion,  when  that  liberty  is  abused.  But  if  almanacks, 
Sir,  are  held  to  be  such  matter  of  public  consequence  as  to 
be  revised  by  authority,  and  confined  by  a  monopoly,  surely 
the  various  departments  of  science  may,  on  much  stronger 
principles,  be  parcelled  out  among  the  different  officers  of 
state,  as  they  were  at  the  first  introduction  of  printing.  There 
is  no  telling  to  what  such  precedents  may  lead  f— the  public 
welfare  was  the  burden  of  the  preambles  to  the  licensing 
acts;— the  most  tyrannical  laws  in  the  most  absolute  gov* 
emments  speak  a  kind,  parental  language  to  the  abject 
wretches^  mio  groan  under  their  crushing -and  bumiUating 
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weighl>-"<regMag  therefore  a  regulation  and  si^erviBion  of 
the  press  beyond  the  rules  of  the  common  law,  I  lose  sight  of 
my  dient,  and  feel  thkt  I  am  speaking  for  myselfy— for  every 
jBb/uk  in  England*  With  such  a  legislature,  as  I  have  now  the 
bonoinr  to  address,  I  confess  the  evS  is  ims^inary-— but  who 
can  look  into  the  future  ?•— this  precedent  (trifling  as  it  may 
«9em)  may  hereafter  aflbrd  a  plausible  inlet  to  much  mischief, 
-«the  piotection  of  the  law  may  be  a  pretence  for  a  mono- 
poly in  all  books  on  legal  subjects; — ^the  safety  of  the  state 
may  require  the  suppression  of  histories  said  political  Turiting's^ 
—i«veQphilos<^hy  herself  may  become  once  more  the  slave  of 
the  schoolmen,  imd  religion  fall  again  under  the  iron  fetters 
of  die  church* 

If  a  numopoly  in  almanacks  had  never  existed  before^  and 
inconveniences  had  actually  arisen  from  a  general  trade  in 
them,  the  offensive  principle  of  the  bill  might  have  been  co- 
vieredby  a  suitaUe  preamble  reciting  that  mischief ;  but  hav- 
ing existed  above  a  century  by  convicted  usurpation,  so  as  so 
leiider  that  recital  impossible,  you  are  presented  with  this 
new  sort  of  preamble,  in  the  teeth  of  facts  which  are  noto- 
rious* 

[States  the  preamble  of  the  bilL] 

First,  it  recites  an  exercise  andenjo^ent  under  the  King's 
letters  patent,  and  then,  without  explaining  why  the.  patent 
was  inaufiieient  for  its  own  protection,  it  proposes  to  confer, 
wkat  had  been  just  stated  to  be  conferred  already,  with  this 
most  extraordinary  addition,  ^*  Any  law  or  usage  to  the  con- 
trary  notwithstanding.^  Sir,  if  the  letters  patent  were  void, 
they  should  not  have  been  stated  at  all,  nor  should  the  right 
be  said  to  have  been  exercised  and  enjoyed  under  them;*-on 
the  cyther  hand,  if  they  were  valid,  there  could  be  no  law  or 
usage  to  the  contrary,  for  contradictory  laws  cannot  both  sub- 
sist* This  has  not  arisen  from  the  ignorance  or  inattention 
of  the  framer  of  the  bill,  for  the  bill  is  ably  and  artfully  fra- 
med ;  but  it  has  arisen  from  the  awkwardness  of  attempting 
to  hide  the  real  merits  of  the  case*  To  have  preserved  the 
truth,  the  bill  must  have  run  thus  : 

Whereas  the  Stationers^  Company  and  the  two  Universities 
fuxoe^  for  above  a  century  last  past^  contrary  to  law, 
usurped  the  right  of  printing  ahnanacks,  in  exclusion  of  the 
rest  of  His  Majesty'*  s  faithful  people^  and  hone  from  time  to 
time  harassed  and  vexed  divers  good  subjects  of  our  Lord  the 
King  for  prinHng  the  same,  till  checked  by  a  htt  decision  of 
the  courts  of  law : 
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Be  it  therefore  enacted^  that  this  usurpation  be  made  legedy 
and  be  confirmed  to  them  in  future* 

This,  Sir,  would  have  been  a  curiosity  indeed,  and  would 
have  made  some  noise  in  the  House,  yet  it  is  nothing  but  the 
plain  and  simple  truth ; — ^the  bill  could  not  pass,  without 
making  a  sort  of  bolus  of  the  preamble  to  swallow  it  in. 

So  much  for  the  introduction  of  the  bill,  which,  ridiculous 
as  it  is,  has  nevertheless  a  merit  not  very  common  to  the 
preambles  of  modem  statutes,  which  are  generally  at  crosft 
purposes  with  the  enacting  part.  Here,  I  confess,  the  enact* 
mg  part  closes  in  to  a  nicety  with  the  preamble,  and  makes 
the  whole  a  most  consistent  and  respectable  piece  of  ty* 
ranny,  absurdity,  and  falsehood* 

But  the  correctness  and  decency  of  these  publications,  are^ 
it  seems,  the  great  objects  in  reviving  and  confirming  this 
monopoly,  which  the  preamble  asserts  to  have  b^en  hitherto 
attained  by  it,  since  it  states  ^'  that  such  monopoly  has  been 
found  to  be  convenient  and  expedient^'*  But,  Sir,  is  it  seriously 
proposed  by  this  bill  to  attain  these  moral  objects  by  vesting, 
or  rather  legalizing  the  usurped  monopoly  in  the  Univer- 
sities, under  episcopal  revision,  as  formerly  ?— -Is  it  imagined 
that  our  almanacks  are  to  come  to  us  in  future,  in  the  classi- 
cal arrangement  of  Oxford,— fraught  with  the  mathematics 
and  astronomy  of  Cambridge,— printed  with  the  correct  type 
of  the  Stationers'  Company, — and  sanctified  by  The 
BLESSINGS  OF  THE  BISHOPS  ?*  I  beg  pardon.  Sir,  but  the 
idea  is  perfectly  ludicrous  ;  it  is  notorious  that  the  Univer- 
sities sell  their  right  to  the  Stationers'  Company  for  a  fixed 
annual  sum,  and  tnat  this  act  is  to  enable  them  to  continue  to 
do  so.  And  it  is  equally  notorious,  that  the  Stationers'  Com- 
pany make  a  scandalous  job  of  the  bargain,  ana,  to  increase 
the  sale  of  almanacks  among  tlie  vulg^,  publish,  under  the 
auspices  of  religion  and  learning,  the  most  senseless  absur- 
dities.— I  should  really  have  been  glad  to  have  cited  some 
sentences  from  the  one  hundred  and  thirteenth  edition  of 
Poor  Robin's  almanack,  published  under  the  revision  of  the 
Archbishop  of  Canterbury  and  the  Bishop  of  London, — ^but 
I  am  prevented  from  doing  it  by  a  just  respect  for  the  House. 
Indeed,  I  know  no  house — ^but  a  brothel, — ^that  could  suffer 
the  quotation.  The  worst  part  of  Rochester  is  ladies  read- 
ing when  compared  with  them. 

^  The  impnmaturof  the  Archbishop  of  Cantcrbuiyimd  Bishop  of  Londeo 
WIS  necessary  by  the  letters  patent 
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They  are  equally  indebted  to  the  calculations  of  their  a/stro* 
nomers,  which  seem,  however,  to  be  made  for  a  more  western 
meridian  than  London. — Plow  Monday  falls  out  on  a 
Saturday, —  and  Hilary  Term  ends  on  Septuagesima  Sun- 
day* In  short.  Sir,  their  almanacks  have  been,  as  every  thing 
else  that  is  monopolized  must  be, — ^uniform  and  obstinate  in 
mistake  and  error,  for  want  of  the  necessary  rivalry.  It  is  not 
worth  their  while  to  unset  the  press  to  correct  mistakes^ 
however  gross  and  palpable,  because  they  cannot  aifect  the 
sale*  If  the  moon  is  made  to  rise  in  the  west,  she  may  con* 
tinue  to  rise  there  for  ever.— When  ignorance,  nonsense,  and 
obscenity  were  thus  hatched  under  the  protection  of  a  royal 
patent,  how  must  they  thrive  under  the  wide  spreading  foster* 
mg  wings  of  an  act  of  Parliament;-— ^whereas  in  Scotland,  and 
in  Ireland,  where  the  trade  in  almanacks  has  been  free  and 
unrestrained,  they  have  been  eminent  for  exactness  and  useful 
information*  The  act  recognises  the  truth  of  this  remark,  and 
prohibits  the  importation  of  them* 

But,  Sir,  this  bill  would  extend  not  only  to  monopolize 
almanacks,  but  every  other  useful  information  published  with 
almanacks,  which  render  the  common  business  of  life  familiar* 
It  is  notorious,  that  the  various  lists  and  tables,  which  are  por* 
table  in  the  pocket,  are  not  saleable  without  almanacks ;-— yet 
all  these.  Sir,  are  to  be  given  up  to  the  Stationers'  Company, 
and  taken  from  the  public  by  the  large  words  in  the  bill,  of 
hooks^  pamphlets^  or  papers  ;  since  the  booksellers  cannot  afford 
to  compile  these  usetul  works,  which,  from  their  extensive 
circulation,  are  highly  beneficial  to  trade,  and  to  the  revenue 
of  stamps,  if  they  must  purchase  from  the  Stationers'  Company 
the  almanack  annexed  to  them,  because  the  Company  must 
have  a  profit,  which  will  enhance  their  price* — In  short.  Sir, 
Parliament  is  going  to  tear  a  few  innocent  leaves  out  of  books 
of  most  astonishing  circulation,  and  of  very  general  use,  by 
which  they  will  be  rendered  unsaleable,  merely  to  support  a 
monopoly,  established  in  the  days  of  ignorance,  bigotry,  and 
superstition,  which  has  deviated  from  the  ends  of  its  institu- 
tion, senseless  and  worthless  as  they  were,  and  which  could 
not  stand  a  moment,  when  dragged  by  a  public-spirited  citi- 
zen, into  the  full  sunshine  of  a  modern  English  court  of 
justice* 

It  would  be  a  strange  thing,  Sir,  to  see  an  odious  monopoly, 
which  could  not  even  stand  upon  its  legs  in  Westminster 
Hall,  upon  the  broad  pedestal  of  prerogative,  though  propped 
lip  with  the  precedents,  which  the  decisions  of  judges  in  darker 
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ages  had  accumulated  into  law,— -it  would  be  a  strange  cbiDg 
to  see  such  an  abuse  supported  and  revived  by  the  Fsuiiament 
of  Great  Britain  in  the  eighteenth  century,  in  the  meridian  of 
the  arts,  the  sciences,  and  liberty ,-^to  see  it  starting  up  among 
your  numberless  acts  of  liberal  toleration,  and  boundless  free- 
dom of  opinion.— rGod  forbid,  Sir,  that  at  this  time  of  day  we 
should  witness  such  a  disgrace  as  the  monopoly  of  a  twopenny 
almanack,  rising  up  like  a  tare  among  the  rich  fields  of  trade, 
which  the  wisdom  of  your  laws  has  blown  into  a  smiling  har- 
vest all  around  the  globe. 

But,  Sir,  I  forget  myself; — I  have  trespassed  too  long  upon 
your  indulgence ;-— I  have  assumed  a  language  fitter,  perhaps, 
for  the  House  dian  for  its  bar;  I  will  now  therefore  confine 
myself  in  greater  strictness  to  my  duty  as  an  advocate,  and 
submit  to  your  private  justice^  that,  let  the  public  policy  of  this 
bill  be  what  it  may,  the  individual,  whom  I  represent  before 
you,  is  entitled  to  your  protection  against  it* 

Mr.  Caman,  the  Petitioner,  had  turned  the  current  of  his 
fortunes  into  a  channel,  perfectly  open  to  him  in  law,  and 
which,  when  blocked  up  by  usurpation,  he  had  cleared  away 
at  a  great  expense,  by  the  decision  of  one  of  the  highest  courts 
in  the  kingdom.  Possessed  of  a  decree,  founded  too  on  ^ 
certificate  from  the  Judges  of  the  common  law,— was  it  either 
weak  or  presumptuous  in  an  Englishman  to  extend  his  views, 
that  had  thus  obtained  the  broadest  seal  of  justice  ?— -Sir,  he 
did  extend  them  with  the  same  liberal  spirit  io  which  he 
began; — ^he  published  twenty  different  kinds  of  almanacks, 
calculated  for  different  meridians  and  latitudes,  corrected  the 
blunders  of  the  lazy  monopolists,  and,  supported  by  the  en- 
couragement which  laudable  industry  is  sure  to  meet  with  in  a 
free  country,  he  made  that  branch  of  trade  his  first  and  leading 
object; — and  I  challenge  the  firamer  of  this  bill  (even  though 
he  should  happen  to  be  at  the  head  of  His  Majesty's  Govern- 
ment) to  produce  to  the  House  a  single  instance  of  immorality, 
or  of  any  mistake  or  uncertainty,  or  any  one  inconvenience 
arising  to  the  public  from  this  general  trade,  which  he  had 
the  merit  of  redeeming  from  a  disgraceful  and  illegal  mono- 
poly^^On  the  contrary,  much  useful  learning  has  been  com- 
municated, a  variety  of  convenient  additions  introduced,  and 
many  egregious  errors  and  superstitions  have  been  corrected. 
Under  such  circumstances  I  will  not  believe  it  possible,  that 
Parliament  can  deliver  up  the  honest  labours  of  a  citizen  of 
London  to  be  damasked  and  made  waste  paper  of  (as  this 
scandalous  bill  expresses  it)  by  any  n>an  or  body  of  men  Jui 
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^liitf  kfaigibm.  On  the  contrary,  I  am  sure  the  attempt  to  in- 
troduce, through  the  Commons  of  England,  a  law  so  shockinglv 
repugnant  to  every  principle,  which  characterizes  the  English 
Government,  will  meet  with  your  just  indignation  as  an  insult 
to  the  House,  whose  peculiar  station  in  the  government  is  the 
support  of  popular /reedom.  For,  Sir,  if  this  act  were  to  pass^ 
I  see  nothing  to  hinder  any  man,  who  is  turned  out  of  posses- 
sion of  his  neighbour's  estate  by  legal  ejectment,  from  applying 
to  you  to  g^ve  it  him  back  again  by  act  of  ParIiAm^nt«-r-Vlie 
fellacy  lies  in  supposing,  that  the  Universities  and  Stationers' 
Company  ever  had  a  right  to  the  monopoly,  which  they  have 
exercised  so  long.  The  preamble  of  the  bill  supposes  it,p-^but, 
as  it  is  a  supposition  in  the  very  teeth  of  a  judgment  of  law,— 
it  is  only  an  aggravation  of  the  impudence  of  the  application. 

And  now,  Mr.  Speaker,  I  retire  from  your  bar,  I  wish  I 
could  say  with  confidence  of  having  prevailed. — If  the  wretch- 
ed Company  of  Stationers  had  been  my  only  opponents,  my 
confidence  nad  been  perfect  ;-^indeed  so  perfect,  that  I  should 
not  have  wasted  ten  minutes  of  your  time  on  the  subject,  but 
should  have  left  the  bill  to  dissolve  in  its  own  weakness :  but, 
when  I  reflect  that  Oxford  and  Cambridge  are  suitors 
here,  I  own  to  you  I  am  alarmed,  and  I  feel  myself  called 
upon  to  s^  something,  which  I  know  your  indulgence  will 
forgive.  The  House  is  filled  with  their  most  illustrious  sons, 
who  no  doubt  feel  an  involuntary  zeal  for  the  interest  of  their 
nafent  Universities.-— Sir,  it  is  an  influence  so  natural,  and  so 
nonourable,  that  I  trust  there  is  no  indecency  in  my  hinting 
the  possibility  of  its  operation*  Yet  I  persuade  myself  that 
these  learned  bodies  have  eflpectually  defeated  their  own  inter- 
ests, by  the  sentiments  which  their  liberal  sciences  have  dis- 
seminated amongst  you;-— their  wise  and  learned  institutions 
have  erected  in  your  minds  the  august  image  of  an  enlightened 
statesman,  which,  trampling  down  all  personal  interests  and 
affections,  looks  steadily  forward  to  the  great  ends  of  public 
and  private  justice,  unawed  by  authority,  and  unbiassed  by 
favour. 

It  is  from  thence  my  hopes  for  my  client  revive.— 'If  the 
Universities  have  lost  an  advantage,  enjoyed  contrary  'o  law, 
and  at  the  expense  of  sound  policy  and  liberty,  you  will  rejoice 
diat  the  courts  below  have  pronounced  that  wise  and  liberal 
judgment  against  them,  and  will  not  set  the  evil  example  of 
reversing  it  here.  But  you  need  not  therefore  forget,  that  the 
Universities  have  lost  an  advantage^^— and  if  it  be  a  loss  that 
can  be  felt  by  bodies  so  liberally  endowed,  it  may  be  repaired 
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to  them  by.  the  bounty  (^the  Crown,  or  By  your  own.-r-Itwai« 
much  better  that  the  people  of  England  should  pay  ten  thou- 
sand pounds  a  year  to  each  of  them,  than  suffer  them  to  enjc^ 
one  farthing  at  the  expense  of  the  ruin  of  a  free  citizen,  or  the 
monopoly  of  a  free  trade*. 

*  According  to  the  seasonable  hint  at  the  conclusion  of  the  speech,  wkieh 
pcrhapi  had  some  weight  in  the  decision  of  the  House  to  reject  the  bill,  a  parli- 
amentaiy  compensation  was  afterwards  made  to  the  Universities,  and  remains 
as  a mooaiDent  erected  by  a  British  Parliam^t  to  a  free  press. 
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AGAINST  CONSTRUCTIVE  TREASON. 


THE  occasion  of  the  prosecution  of  Lord  Oeorge  Gordon  for 
High  Treason  is  but  too  well  remembered  ;  but  th€  general  outlines 
of  the  extraordinary  event  which  led  to  it,  and  of  the  evidence  given 
iwon  the  trial,  maj/  nevertheless  lead  to  the  better  understanding  of 
the  foUowing  Speech, 

A  bill  had  been  brought  into  Parliament,  the  session  of  MIS,  In/ 
Sir  George  Saville,  one  of  the  most  upright  men  which  perhaps 
ami  age  or  country  ever  producedy  to  relieve  the  Roman  Cathoiic 
subjects  of  England  from  some  of  the  penalties  they  were  subject 
tOy  byan  act  passed  in  the  eleventh  and  twelfth  year  of  King  WiUiam 
the  Third,  an  act  supposed  by  many  to  have  originated  m  faction, 
and  which  at  all  eveius,  from  many  important  changes,  since  the 
time  of  its  enacttnent,  had  become  unnecessary,  and  therefore  un- 
Just. 

On  the  passing  of  this  bill,  which  required  a  test  of  fidelity  from 
the  Roman  Catholics  who  claimed  its  protection,  many  persons  of 
that  religion,  and  of  the  first  families  and  fortunes  in  the  kingdom, 
came  forward  with  the  most  zealous  professions  of  attachment  to  the 
Government,  so  that  the  good  effects  rf  the  indulgence  were  imme- 
diately felt ;  and  hardly  any  murmur  from  any  (quarter  was  heard. 
This  act  of  Sir  George  SaviUe  did  not  exteiid  to  Scotland ;  but  in 
the  next  winter  it  was  proposed  by  persons  of  distinction  in  that 
country  to  revise  the  penal  laws  in  force  against  the  Catholics  of 
that  iSngdom :  at  least  a  report  prevailed  of  such  intention.  This 
produced  tumults  in  Edinburgh,  in  which  some  Popish  chapels  and 
mass-houses  were  destroyed,  and  the  attifnpt  to  extend  the  Statute  to 
North  Britain  was  given  up. 

Upon  this  occasion  a  great  number  of  Protestant  societies  were 
formed  in  Scotland,  and  the  fnemorable  one  in  London  was  soon  af- 
terwards erected  under  the  name  of  the  Protestant  Association, 
Large  subscriptions  were  raised  in  different  parts  of  the  kingdom,  a 
secretary  was  publicly  chosen,  and  correspondences  set  on  foot  be- 
tween the  different  societies  in  England  and  Scotland,  for  the  pur- 
pose of  petitioning  Parliament  to  repeal  Sir  George  Saville'*s  act, 
which  was  represented  at  these  meetings,  and  branded  in  their  va- 
rious publications,  as  big  with  danger  to  the  constitution,  both  of 
church  and  state. 


36  Suiject  of  the 

In  Ac  mmuk  9f  Nmmnber  1770,  Lord  detrge  Gordmhlfmmg» 
est  brother  of  Hie  Grace  the  Duke  of  ChrdoOy  and  at  that  Om^ 
a  metnber  cf  the  House  ef  Ccnimons^  was  unamnumsfy  inoited  1^ 
become  president  of  the  London  Association^  where  he  e^terwards 
regularly  attended  till  the  catastro/du  ef  1780,  when  he  wascon^ 
mitted  to  the  tower* 

The  object  of  the  Protestant  Jssooiation  to^  procure  a  repeal  ef 
the  act  rf  Parliament  by  petition^  as  appears  from  all  their  re* 
sobttians^  which  were  publicly  printed  ana  distributed^  without  asuf 
interrtiptum  from  the  magistracy  for  nuttM  months  together  ;  and 
aUhough  it  was  undoubtedly  meant,  by  the  numbers  and  seal  of 
the  peUtionerSy  that  Parliament  should  fed  the  propriety  of  repeeir 
ingiheact^and  evenan  alarmof  phideneeinr^fusmgtoyteldtothe 
sMcUaHon  4^  nudtitudes  not  manbered,  nor  capable  of  enumerations 
yet  m  all  probability  Mr.  Erskine  was  jushfied  by  the  realfaet^ 
when  he  asserted  that  the  idea  ef  absolute  force  and  compuuioa, 
by  aimed  violence,  never  was  in  the  contemplation  of  the  prison^ 
cr^  or  of  any  who  afterwards  attended  him  on  the  memorable  «e- 
eond  qfJune,  So  certain  is  it  that  the  destinations  of  mobsmay 
not  be  dictated  by  their  leaders^  or  even  known  to  themselves  ;  a 
truth  which  highw  enhances  the  guilt  of  ossenMing  them. 

After  the  opening  of  tlie  Attorney  General^  the  case  for  the 
Crown  was  introduced  by  the  evidence  of  WilUean  Hay^  who  had  at' 
tended  the  meetings  rfthe  Protestant  Association^  and  who  swore  that 
the  Prisoner  announced^  thtit  the  associated  Protestants  amounted  tef 
above  finiy  thousand  persons^  and  Reeled  them  to  assemble  on  Fride^ 
the  2//  of  June,  in  four  separate  columns  or  divinons^  dressed  in  theur 
best  clothes,  with  blue  cockades  as  a  badf^e  ef  distinction.  The  witness 
furfher  swore,  that  the  Prisoner  declared  that  the  King  had  broken  his 
coronation  caih;  and  he  also  spoke  to  his  attendance  at  the  House  of 
Onmnons  on  the  2d  ef  JunCy  and  his  exhortation  to  the  multitude  m  the 
lobby  to  adhere  to  so  good  and  glorious  a' cause ;  for  though  there  was 
lUtie  hope  from  the  House  of  Commons^  they  would  meet  with  redress 
frem  their  miU  atid  gracious  Sovereign.  Mr.  Hay  also  spcke  to  the 
burning  of  the  different  mass-houses ;  and^  upon  his  cross-examinution^ 
(wpearedto  have  been  in  evooj  quarter  where  ndschi^  was  committing. 
This  gentleman  was  very  aoly  cross-examined  by  Mr.  Kenyan,  after  • 
roards  Lord  Ktnuony  and  the  result  ef  it  appears  at  large  in  the  fol" 
lowing  Spuch^  wnere  much  reliance  wasplaccdon  it  by  Mr.  Erskine^  in 
discredit  of  the  witness^  and  in  protection  tf  the  Prisoner.  It  was  ef* 
terwards  proved  by  Mr.  Anstruther,  M.  P.  that  the  Prisoner  at  Coach- 
makers  Hall^  where  the  Association  assembled,  desired  the  whole  body 
to  meet  him  on  the  2d  tfJune^  to  go  up  with  thepetition,  declaring^  thei^ 
V  there  was  one  less  than  twenty  thousand  men,  he  would  not  present  H^ 
but  that  they  must  find  another  President^  as  he  wouldhave  nothingto 
dondththem:  that  he  recommended  temperance  andfirmnesSy  by  which 
he  said  the  ^cetdi  had  carried  Omr  pointy  and  adledy  that  he  Ad  not 
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Anil  I9f»1iif9i»^  dimger  wkkk^hi  nmUUNwi^^ihwre^  as  he 
mtdi  g0  U  dmk  for  the  ^hnoU^ant  €mi9e^  Mr.  Ansindher  Jurther 
prm^iths  Prisamer^s ^Hrwctmns  wHkrq^dU ^0rder ^  the  OMsem' 
%img4myikisemdaamikelM^4fiheHmt8s 
'^ki^MAemik^nfertcMedamokmtite  IhuaeyhUthai  <ft«y  nftre 
**  ftaemtk  petHiimers ;  tkat  he  had  no  doubt  His  Mtyeati^  nmdd  send 
*^  teMs  Mhdskrs  to  rqieai  the  eietteben  he  sanf  the  eot^fusionU  orco' 
isdJ*  HsfitrAerpnmed,  HkU  seotral  people  caUedtaLsrd  Georgs^und 
ashed  kkn  wkeUier  he  desired  tkem  to  disaerse^  tondikhhe.ra^udf 
•«  Yem  sue  Ae  heetjmdgesef  what  you  oagUu  da^^hui  I  mUtekjfeu 
«  hmihe matter  siande. — 'The  Hmee  an  going  to  dieide upon  Uu 
<*  qmeeHon^  nheUsar  jfeear  pettiion  ehaU  hetaUn  itdo  eonsideraHen  now 
•«  tr  0M  Tuesday.  There  prefer  taking  k  into  oensideration  nowj  enfy 
* u^MJf  andett  at ^eeen  e^mrs.  If  Uisnottekeninto  cenwkration 
•*  meof^  year  peUtien  may  he  lest;  tamerrem  the  House  does  wA  mseety 
•*  Monday  ie  the  Kin^s  BMk-dew^  and  upon  Tuesday  j  the  Parliament 
"  My  be  thssolved  or  prorogued.  The  nudUtude  in  the  avenueeofthe 
Houses  if  Far&ament^  ait3  the  conssfuetd  eUaneur  and  obstruetimt  U 
amss^  eouthmsd  idler  Me.  Mr.  AnstruAer  gaoe  this  evidence  rvith 
gttat  eoohtose  and  precisian  ;isnd  it  appiisrsjrom  the  printed  trialj  that 
the  Frisoner^s  Cauned  thought  U  prudent  to  avoid  easy  cross-eMsmna- 

Mr.  Bowen^  the  Ohaplain  of  the  House  if  Commons^  provedy  that 
amFrisanerfatdtkenudJIitMlethatMr.Ttmuhadju^ 
eMi  power  dumkt  he  eent  for^  but  that  Ukiy  need  $ut  mind  it ; — they 
had  oniu  to  heap  themselees  cool  and  stsad^.  The  Chaplain  further 
staiodi  imathehad  advised  Lard  George  to  disperse  them^  isnd  told  him 
that  he  had  heard  in  the  iobbtf  UuU  Huy  would  go  f  he  desired  it*  Thai 
the  Pfisontrthen  addressed  them  from  the  galtety^  adaieing  them  to  be 
fiietandsleeufy; — that  His  Majesty  was  a  gradom  Swerdgn^and 
ndsen  he  heard  Aatthe  people  mues  round  were  colle(^lingy  he  would  send 
hie  Ministers  private  orders  to  repeal  the  bill ;  thai  em  attempt  had 
been  mmde  to  mtroduu  a  bill  into  Scotland;  thai  the  Scotch  had  oo 
redres  till  Ibej  pulled  dowa  the  mass-hotiseg;  that  then  Lord  Wey- 
moatli  Bent  them  official  agBuraoces  that  the  act  should  not  extend  to 
tlieiii.  7"^!  he  then  advised  them  to  he  q^apt  ondpeaceMe^  and  told 
them  to  beware  if  evil-minded  persons^  who  would  urn  among  them 
cmd  entice  them  to  misihirf^  the  blame  if  which  wesild  be  imputed  to 
them.  ThiU  somebody  in  the  lobby  then  iuked4he  Frtsoner  fit  was  not 
nee^oaryfor  them  to  retire ;  and  that  he  anewered  ^  I  will  tell  you 
^  haw  it  is:  The  question  was  put ;  I  moved  that  your  petition  should 
'^  he  taken  into  eonsideraOon  Uhnighi.  It  was  clearfy  iigainst  you^  but 
*'  I  insieted;  upon  dividing  the  House — 19  o  divisiom  can  tajle  placs 

^  WHSir  YOU  Ate  THBRE*  ;    BI7T  TO    GO    OR    MOT,  I  LSA7E  TO  TOCK- 

"  fBLTtt^"  I%e  Chaplain  then  said,  that  the  Prisoner  kdd  hold  of  his 


*  On  %  diTisioB  one  part  of  the  H^use  go  forth  into  the  lobby. 
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gmmy andpreteubdhim  Uthe pufU a»  Hu ckngfimm^ tke^Jiaum^ 
of  Commons,  sayings  ''  Adc  him  his  opmion  of  the  Popish  BUl^^^  .|# 
wkich  he  answered,  theA  the  only  answer  he  womld  give  was^  that  all 
Ae  consequences  which  tnigkt  arise  from  thai  night  would  be  entirelj^ 
invingtohun;  to  nhichtke  Prisoner  made  no  rvjp^  hut  went  into  the 
Jfouse;  and  whenthe  Speaker  went  in,  there  were  cries  if  '^^  Repeal^  Re^ 
''peaL''  .  - 

Mr.  Josevh  Pearson,  the  Door-keeper  of  thehauseef  Commons,  wne, 
also  examinedfor  the  Crown.  He  proved  the  presence  of  the  mt^  and 
their  cries  of  No  PoperyC'  and  ''Repeal^  RepeaL^'—AndmUhroO' 
pect  to  Lord  George  Gordon  himsdf,  he  said  that  his  Lordship  came  to 
the  door  two  or  &ree  times,  saying,  he  would  come  out  and  let  them 
know  n^wt  was  going  on, — that  they  had  a  good  cause,  and  had  mh 
thing  to  fear,''-wU  Sir  Michael  Le  Flemming  had  spoken  for  them 
like  an  angeL  The  witness  added,  OuA  as  th/Qf  crowdedupon  him  he 
edUedout,  ''  For  God's  sake.  Gentlemen^  keqt  from  the  door.'*  Thai 
the  Prisoner  put  his  hand  out,  waving  it,  and  said,  ''^Pray,  Gentlemen^ 
^*  make  what  room  you  can,---  Your  cause  is  good,  and  you  have  nothing 
"^  to/earJ*^  Other  witnesses  were  examined  to  what  passed  in  Ae  UMjf^ 
the  material  substance  if  whose  testimony  the  Editor  has  ejAr acted  from 
the  printed  trioL  The  rest  ^  the  evidence  went  to  prove  those  scenes  ^ 
disorder  and  violence,  whim  are  hut  too  well  remanbered  without  nmr* 
ration. 

In  the  course  of  the  evidence  for  the  Crown  respecting  the  riots  and 
burnings  in  London,  apaoer  was  produced  by  Richard  Pond,  a  witness^ 
who  swore  that,  hearing  his  house  was  to  be  pulled  down,  he  applied  to 
the  Prisoner  for  a  protection,  which  he  presentedto  him  in  thefoUnmng 
words,  and  which  was  signed  by  the  Prisoner : 

^  AU  true  friends  to  Protestants,  I  hope,  wiU  be  particular,  and  do 
'^  no  injuiy  to  th«  property  of  any  true  Protesiaot,  as  I  am  well  as- 
^'  surcd  the  propbietor^  ^ihis  house  is  a  staunch  and  worthyfriend 
*^  to  the  cause, 

"  G.   GOBDON." 

The  attorney  General  was  also  in  possession  of  some  letters  and 
papers,  which  Mr.  Dingwall,  a  jeweller,  was  called  to  estabUshj  but 
he  said  he  was  not  sttfficiently  acquainted  with  Lord  George's  hand  to 
prove  them. 

On  Hit  whole  of  the  evidence,  the  Counsel  for  the  Crown  contended, 
that  the  Prisoner,  by  assembling  the  muUUude  round  the  Houses  of 
Parliament,  to  enforce  their  purposes  by  violence  and  nunAers,  or  even 
to  cverawe  and  intimidate  the  Legislature  in  their  deliberations,  was  a 
levying  of  war  agaimi  the  King  in  his  realm,  within  the  statute  of 
treasons  rf  the  twentyfifth  of  Edward  the  Third;  a  doctrine  nMch 
wasjully  confirmed  (^  Ae  Court ;  and  they  concluded  wUh  contendmg 

• 

*  The  tenant  was  a  Catholic 
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iktiihemerkaas  esMiHthed  ly  the  iridence  mere  the  only  means,  by 
mkM  tk€  Prisoner's  traUor<ms  purposes  could  possibfy  be  proved.  On 
iks  ehse  of  the  evidence  for  the  Crown,  the  late  Lord  Kenyan,  then  Mr. 
Mkm^on,  senior  Counsel  for  the  Prisoner,  addressed  the  Jury  in  a  speech^ 
of  much  ability  and  judgment,  and,  according  to  usual  practice,  shottld 
^  kme  bcenfoUonmd  by  Mr.  Erskine,  before  the  examination  of  the 
Prisoner's  witnesses :  but  it  appears  from  the  printed  trial,  that  Mr. 
Efsiane  claimed  the  right  of  reserving  his  axldress  to  the  Jury  till,  af- 
tiruu  final  dose  of  the  whole  evidence  on  both  sides,  which  lie  said  was 
matter  of  great  privilege  to  the  Prisoner,  and  for  which  he  stated  that 
Aere  was  a  precedent,  the  protection  of  which  he  should  insist  upon  for 
his  CUent.  This  being  assented  to  by  the  Court,  eleven  or  twelve  wit' 
nesses  were  calkd  on  the  part  of  the  Prisoner,  the  great  object  of 
whose  examinations  was  to  negative  the  conclusions  drawn  by  ike 
Crown  from  the  evidence  laid  before  the  Jury.  For  this  ptirpose  the 
different  expressions  cuUed  out  from  the  proceedings  at  Coachmakcrs' 
HaUy  and  the  lobby  of  the  House  of  Commons,  were  contrasted  with 
the  general  tenourof  the  Prisoner's  behaviour  frotn  his  first  becoin- 
iBg  President  of  the  Protestant  Association. 

The  Rev.  Mr.  MiddUton,  a  member  of  the  Association,  was  the  first 
ftkness:  he  said  he  had  watched  all  his  conduct,  and  declared  that 
he  appeared  anifmated  with  the  greatest  loyalty  to  the  King,  and  at- 
tachment to  the  Constitution  ; — UuU  nothing  in  any  of  his  speeches 
at  the  Association  contahud  any  expressions  disloyal  or  improper, 
nor  tended  directly  or  indirectly  to  a  repeal  of  the  Bill  by  force  ; — 
that  he  expressed  the  cockade  to  be  only  a  badge  to  prc^^ent  disor- 
deiM  people  from  mixing  in  the  procession  of  the  Assoaation  ; — that 
he  desired  them  not  to  carry  even  sticks,  and  begged  that  riotous  per- 
sons might  be  delivered  up  to  the  constables.  Several  other  witnes- 
ses were  examined  to  the  same  effect  as  Mr.  Middleton,  particularly 
Mr.  Evans  an  eminent  Surgeon,  who  swore  that  he  saw  Lord  George 
in  the  centre  of  one  of  the  divisions  in  Saint  Qeorge^s  Fields,  and  tluit 
it  appeared  at  that  titne  from  his  conduct  atid  expressions,  that,  to 
prevent  all  disorder,  his  wish  was  not  to  be  attended cuross  the  bridge 
by  the  multitude.  This  evidence  was  confirmed  by  several  other  res- 
pectSbte  witnesses  ;  and  it  appeared  also,  that  the  bulk  of  the  people 
in  the  lobby,  and  in  PaloLce  Yard,  were  not  members  of  th^  As- 
sociation, but  idlers,  vagabonds,  and  pickpockets,  who  had  pU  cock- 
ades in  their  hats  and  joined  the  Association  in  their  progress. 
This  fact  was  particularly  established  by  the  evidence  of  Sir  Philip 
Jennmgs  CUrke,  who  said  that  the  people  assembled  round  Uu  House 
of  Commons  were  totally  different,  both  in  appearance  and  behaviour, 
from  the  members  of  the  association  who  were  assembled  by  the 
Prisoner,  and  who  formed  the  oiiginal  procession  to  cany  up  the 
Petition. 

Th£  Earle  of  Lonsdale  (then  Sir  James  Lowlher)  was  also  ex- 
amined for  the  Prisoner^  and  swore  that  he  carried  Lord  George 
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and  Sir  Philip  Jennings  Clerkefrom  the  House  of  Cmnmrnis  ;  thai 
the  carriage  was  surrounded  wkh  great  midtitt^Sy  who  inquired 
of  Lord  George  the  fate  of  the  Petition^  who  answered,  that  it  tvim 
uncertain,  and  earnestly  entreated  them  to  retire  to  their  homes  and 
he  quiet. 

On  the  close  of  the  evidence,  which  was  about  midnight,  Mr. 
Erskine  rose,  and  addressed  the  Jury  in  the  following  Speech, 
The  Solicitor  Qeneral  replied,  and  the  Jury^  after  being  charged 
by  thf  venerable  Earl  of  Mansfield,  then  Chief  Justice,  retired  to  de^ 
liberate,  Thry  returned  into  Court  about  three  in  the  morning,  and 
brought  in  a  verdict  Not  Guilty,  which  was  repeated  from  monAh 
to  mouth  to  the  uttermost  extremities  of  London,  by  the  multitudes 
which  filled  the  streets. 

The  Editor,  thcvgh  he  forbears  from  observing  upon  the  argu- 
ments he  has  collected  cannot  forbear  remarking,  that  the  great  fea- 
ture of  the  following  Speech  is,  that  it  combated  successfuUy  the  doe- 
trine  of  constructive  treasons,  a  doctrine  highly  dangerous  to  the 
public  freedom. 

It  is  recorded  of  Dr.  Johnson,  that  he  expressed  his  satisfaction 
at  the  eu:quittal  of  this  nobleman  on  that  principle.    ^  I  am  gUid^ 

said  he,  "  Ihat  Lord  George  Gordon  has  escaped,  rather  than  a 

prtcedad  should  be  established  of  hanging  a  man  for  constructive 

treason*.'^'* 

•  Boswcirs  Life  of  Johnson. 


SPEECH 


FOR 


LORD  GEORGE  GORDON. 


*j> 


0flilTL£M£N  OP   THE   JURY, 

Mr.  Kenyon*  having  informed  the  Court  that 
we  propose  to  call  no  other  witnesses,  it  is  now  my  duty  to 
address  mjrself  to  you,  as  counsel  for  th^  noble  Prisoner  at 
the  bar,  the  whole  evidence  being  closed ; — I  use  the  word 
closed,  because  it  is  certainly  not  finished,  since  I  have  been 
obBged  to  leave  the  place  in  which  I  sat,  to  disentangle  my- 
self from  the  volumes  of  men's  namds,  which  lay  there  under 
my  feet,  whose  testimony,  had  it  been  necessary  for  the  de^ 
fence,  would  have  confirmed  all  the  facts  that  are  already  in 
evidence  before  you. 

Crentlemen,  I  feel  myself  entitled  to  expect,  both  from  you 
and  from  the  Court,  the  greatest  indulgence  and  attention ;-~ 
I  am,^  indeed,  a  greater  object  of  your  compassion,  than 
c^tn  my  noble  friend  whom  I  am  defending.— He  rests  se- 
cure in  conscious  innocence, -and  in  the  well  placed  assurance, 
that  it  can  suffer  no  stain  in  your  hands :-— hot  so  with  me  ;— • 
I  stand  up  before  you  a  troubled,  I  am  afraid  a  guilty  xixan^ 
in  having  presumed  to  accept  of  the  awful  task,  which  I  am 
vi&w  called  upon  to  perform  ; — a  task,  which  my  learned  friend 
who  spoke  before  me,  though  he  has  justly  risen  by  ext>^or- 
dinary  capacity  and  experience,  to  the  highest  rank  ^^  ^'^ 
profession,  has  ^>oken  of  with  that  distrust  and  <irffidence, 
whieb  becomes  9cry  Christian  in  a  cause  of  blop^*  If  Mr. 
Ktaiyon^  haaij^uch  feelings,  think  what  mine  mu*t  be. — Alas ! 
Gentlemen,  who  am  I? — a  young  man  of  Vrtle  experience, 
unused  to  tfie  bar  of  criminal  courts,  and^i^j^^^^g  under  the 

•  Af\erward8  Lord  Kenyea,  and  Chieft  Justice  ©mhe  Court  of  KinV* 
Bench. 

Mr.  Erskine  sat  or iginallv  itt  the  front  rot^,  und*  which  .there  were  im- 
mense piles  of  psifier^i  snd  lie  retired  back»  before  1^  lMfa»  to  address 
the  Jury.  * 
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dreadful  consciousness  of  my  defe^.  I  have  however  diia 
consolation,  that  no  ignorance  nor  inattention  on  my  p^u-t^ 
can  possibly  prevent  you  from  seeing,  under  the  direction  of 
the  J  udges,  that  the  Crown  has  established  no  case  of  trea- 
son. '^ 

Gentlemen,  I  did  ^pect,  that  the  Attorney  Gen»^^  ii^ 
opening  ^a  great  and  solemn  state  prosecution,  would  nave^at 
least  indulged  the  advocates  for  the  Prisoner  with  his  notions 
on  the  law,  as  applied  to  the  case  before  you,  in  less  general 
terms.  It  is  very  common  indeed,  in  little  civil  actions^  to 
make  such  obscure  introductions  by  way  of  trap; — ^but  in 
criminal  cases,  it  is  unusual  and  unbecoming;  because  the 
right  of  the  Crown  to  reply,  even  where  no  witnesses  are  caUed 
by  the  Prisoner,  gives  it  thereby  the  advantage  of  repl^^, 
without  having  given  scope  for  observations  on  the  j>nh- 
ciples  of  the  opening,  with  which  the  reply  rnfust  be  con- 
sisteht. 

One  observation«helias,  however,  made  on  the  subject,  in 
the  truth  of  which  I  heartily  concur,  viz.  That  the  crime, 
of  which  the  noble  person  at  your  bar  stands  accused,  is  die 
very  highest  and  most  atrpcious  that  a  member  of  civil' ufe 
can  possibly  commit ;  because  it  is  not,  like  all  other  crim^ 
merely  an  injury  to  society  from  the  breach  of  some  of  its 
reciprocal  relations,  but  is  an  atte|npt  utterly  to  dissolve  and 
destroy  society  altogether*     ^ 

In  nothing  therefore  is  the  wisdom  and  justice  of  our  laws 
so  strongly  and  eminently  manifested,  as  m  the  rigtd^  accu- 
ratCj  cautious^  explicit^  unequivocal  definition  of  what  shall 
constitute  this  high  offence; — for,  high  treason  consisting  in 
the  breach  and  dissolution  of  that  allegiance,  which  binds 
society  together,  if  it  were  left  ambiguous,  uncertain,  or  un- 
defined, all  the  other  laws  established,  for  the  personal  secu- 
rity of  the  subject  would  be  utterly  useless ;— since  thii 
ofence,  which,  from  its  nature,  is  so  capable  of  being  created 
tod  fudged  of,  by  ruVes  of  political  expediency  on  the  spur  of 
the  o6«asion,  would  be  a  rod  at  will  to  bruise  the  most  vir- 
tuous ift^mbers  of  the  community,  whenever  virtue  might 
become  ^ttMiblesome  or  obnoxious  to  a  bad  government. 

Injuries  tathe  persons  and  properties  of  our^eighbours, 
considered  as  iMividuals,  which  are  the  subjects  of  all  other 
Q'tttunal  prosecuting,  are  not  only  capable  of  greater  preci- 
skNH  but  the  powers  of  the  state  can  be  but  rarely  interested 
ill  ^training  theni,  beyond  %eir  legal  interpretation; — ^butif 
treason,  where  the  govenmeru  itself  is  directly  offended,  were 
kft  to  t)ie  judgment  of  ita  mimsters,  without  any  bounda- 
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^^y^-nay,  widiout  the  mo^  broad,  distinct,  and  inviohbh 
boqndaries  marked  out  by  law,— there  could  be  no  public 
freedom,— and  the  condition  of  an  Englishman  would  be  no 
befter  t^n  a  slave's  at  the  foot  of  a  Sultan ;  since  there  i« 
little  diffilrence  whether  a  man  dies  by  the  stroke  of  a  sabre^ 
without  the  forms  of  a  trial,  or  by  the  most  pompous  cere*- 
monies  of  justice,  if  the  crime  could  be  made  at  pleasure  by 
the  atite  ^fk^t  the  fact  that  was  to  be  tried* 

WpukTW God,  Gentlemen  of  the  jury,  that  this  were  an 
obs^rvatmfepf  theory  alone,  and  that  the  page  of  our  histoiy 
was  not  BraRed  with  so  many  melancholy  disgraceful  proofs 
of  ifs  truth !— -but  these  proo»,  melancholy  and-^isgraceful  as 
they  are,  have  become  glorious  monumejits  of  the  wisdom  of 
•ur  &thers,  and  ought  to  be  a  theme  of  rejoicing  and  emular 
tuAi  to  us*  For  from  the  mischiefs  constandy  arising  to  the 
ji^P  from  every  extension  of  the  ancient  law  of  treason,  the 
ancient  law  pf  treason  has  been  always  restored,  and  the  con- 
stitution at  different  periods  washed  clean, — ^though  unhappily 
widi  the  blood  of  oppressed  and  innoj^t  mem 

When  I  speak  of  the  ancient  law  of  tre^on,  I  mean  the 
irenerlible  statute  of  King  Edward  the  Third,  on  which  the 
md^ctment  you  are  now  trying,  is  framed ; — a  statute  made, 

Sits  preamble  sets  forth,  for  the  more  precise  definition  of 
s  crime,  which  had  not,  by  the  common  law,  been  suffi- 
«fiently  explained;   and  consisting  of  different  and  distinct 
bers,  the  plain  unextended  letter  of  which  was  thought  to 
a  sufficient  protection  to  the  person  and  honour  of  the  so- 
ign,  and  an  adequate  security  to  the  laws  committed  to 
execution*     I  shall  mention  only  two  of  the  number,  the 
ers  ]^t  being  in  the  remotest  degree  applicable  to  the  pre- 
sent accusation* 

To  compass,  or  imagine  the  death  of  the  King  ;  such  imag- 
ination, or  purpose  of  d^mind  (visible  only  to  its  great  Au- 
flior),  being  manifeste^^  some  open  act ;  an  institution  ob- 
^usly  directed,  not  only  to  the  security  of  his  natural  person, 
bii^t  to  the  stability  of  the  government ;  the  life  of  the  prince 
being  so  interwoven  with  the  constitution  of  the  state,  that  an 
attempt  to  destroy  the  one,  is  justly  held  to  be  a  rebellious 
^  cy  agaitiit  the  other. 

Hljll  which  is  the  crime  charged  in  the  indictment, 
jShf  war  against  h^  in  his  realm  ;— a  term  that  one  would 
CQuld  require  no  explanation,  nor  admit  of  any  ambigu- 
coi^truction  amongst  men,  who  are  willing  to  read  l^ws 
rding  to  the  plain  significatiin  of  the  lang^uage,  in  which 
H^y  are  written ;  )^t  which  has  nevertheless  been^  abundant 
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source^  that  constructive  cavil,  which  this  sacred  and  valu- 
able act  was  made  expressly  to  prevent.  The  real  meaning 
of  this  branch  of  it,  as  it  is  bottomed  in  policy,  reason,  and 
justice,-— as  it  isJordained  in  plain  unambiguous  words,- — as 
it  is  confirmed  by  the  precedents  of  justice,  and  illustrated  by 
the  writings  of  the  great  lights  of  the  law,  in  different  ages  of 
our  history,^— I  shall,  before  I  sit  down,  impress  upon  your 
minds  as  a  safe,  unerring  standard,  by  which  to  measure  the 
evidence  you  have  heard.  At  present  I  shall  only  say,  that 
far  and  wide  a$  judicial  decisions  have  strained  the  construc- 
tion of  levying  war,  beyond  the  warrant  of  the  statute,  to  the 
discontent  of  some  of  the  greatest  ornaments  of  the  pro/es- 
sion,  they  hurt  not  me ;— kis  a  citizen  I  may  disapprove  of 
them, — ^ut  as  advocate  for  the  noble  person  at  your  bar,  I 
need  not  impeach  their  authority ;  because  none  of  them  hJpvc 
said  more  than  this,-— that  war  may  be  levied  against  the  l^g 
in  his  realm,  not  only  by  an  insurrection  to  change,  or  to  des- 
^oy  the  fundamental  constitution  of  the  government  itself  by 
rebellious  war,»but,  by  the  same  war,  to  endeavour  to  suppress 
the  execution  of  the  laws  it  has  enacted,  or  to  violate  and  over- 
bear the  protection  they  afford,  not  to  individuals  (which  is  a 
private  wrong),  but  to  any  general  class  or  description  of  the 
community,   by  premeditated  open  acts  or  violence,^ 

HOSTILITY    AND   FORCE. 

Gentlemen,  I  repeat  these  words,  and  call  solemnly  on  the  -* 
Judges  to  attend  to  what  I  say,  and  to  contradict  me  if  I  mis- 
take the  law, BY  PREMEDITATED,  OPEN  ACTS  OF  VIOLENCE, 

HOSTILITY,  AND  FORCE ;— nothing  equivocal ; — ^nothing  am- 
biguous ; — no  intimidations,  or  overawings,  which  signify  no- 
thing precise  or  certain,  because  what  frightens  one  man,  or 
set  of  men,  may  have  no  effect  upon  another ;  but  that  which 
COMPELS  and  coerces  ;— open  violence  and  force. 

Gentlemen,  this  is  not  only  the  whole  text,  but,  I  submit  it 
to  the  learned  Judges,  under  whose  correction  I  am  happy  to 
speak,  an  accurate  explanation  of  the  statute  of  treason,  as  far 
as  it  relates  to  the  present  subject,  taken  in  its  utmost  extent 
of  judicial  construction,  and  which  you  cannot  but  see  not  on- 
ly in  its  letter,  but  in  its  most  strained  signification,  is  confined 
to  acts  which  immediately y — openly ^'-^nA  unambiguously j 
strike  at  the  very  root  and  being  of  government  j^and  not  to ' 
any  other  offences,  however  injurious  to  its  peace. 

Such  were  the  boundaries  of  high  treason  marked  out  in 
the  reign  of  Edward  the  Third;  and  as  often  as  the  vices  of 
bad  princes,  assisted  by  weak  submissive  parliaments,  extend- 
ed state  offences  beyond  the  strict  letter  of  that  act,  so  often 
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fte!- virtue  of  better  princes  ai^d  wiser  parliaix^ents  brought 
them  back  again. 

A  long  list  of  new  treasons,  accumulated  in  the  wretch- 
ed i€ign  of  Richard  the  Second,  from  which  (to  use 
the  language  of  the  act  that  repealed  them)  "^no  man 
knew  what  to  do  or  say  for  doubt  of  the  pains 
of  death,''  were  swept  away  in  the  first  year  of  Henry 
the  Feur^lihis  successor;  and  many  niore,  which  had 
again  sprd^ptip  in  the  foUowing  distracted  arbitrary  reigns, 
putting  tunoidts  and  riots  on  a  footing  with  armed  rebel- 
uon^  were  "l^^n  levelled  in  the  first  year  of  Queen  Mary, 
and  the  statute  of  Edward  made  once  more  the  standard  of  . 
treasons*  The  acts  indeed  for  securing  His  present  Majes- 
tv^s  illustrious  house  from  the  machinHtions  of  those  very 
raflg^gta,  who  are  now  so  highly  in  favour^  have  since  that 
tiMpdded  to  the  list;  but  these  not  being  applicable  to  the 
pr^^t  case,  the  ancient  statute  is  still  our  only  guide; 
which  is  so  plain  and  simple  in  its  object,  so  explicit  and 
correct  in  its  terms,  as  to  leave  no  roo^  for  intrinsic  error; 
and  the  wisdom  of  its  authors  has  shut  the  door  against  all 
extension  of  its  plain  letter;  declaring  in  the  very  body  of 
the  act  itself,  that  nothing  out  of  that  plain  letter  should  be 
brought  within  the  pale  of  treason  by  inference  or  construc- 
tion, bi^t  that,  if  any  such  cases  happened,  they  should  be  re- 
^,^j|&rred  to  the  Parliament* 

This  wise  restriction  has  been  the  subject  of  much  just 
^l^o^um  by  all  the  most  celebrated  writers  on  the  criminal 
^hcn  of  England.     Lord  Coke  si^s, — ^The  Parliament  that 
*^l^made  it  was  on  that  account  called  Benedictum  or  Blessed; 
and  the  learned  and  virtuous  Judge  Hale,  a  bitter  enemy  and 
opposer  of  constructive  treasons,  speaks  of  this  sacred  insti- 
tution with  that  enthusiasm,  which  it  cannot  but  inspire  in 
tfie  breast  of  every  Iovjqbk^  of  the  just   privileges   of  man- 
kind. 

tjrentlemen,  in  these  mild  days,  when  juries  are  so  free, 
and  judges  so  independent,  perhaps  all  these  observations 
might  have  been  spared  as  unnecessary ; — ^but  they  can  do  no 
harm ;  and  this  history  of  treason,  so  honourable  to  £ngland, 
cannot  ^ven  imp^ectly  as  I  have  given  it)  be  unpleasant  to 
*"  %mllen^  At  all  events,  it  cannot  be  thought  an  inappli- 
introduction  to  saying,  that  Lord  George  Gordon,  who 
stsmds  before  you  indicted  for  that  crinie, — is  not, — cannot 
bemiilty  of  it,  uidess  he  has  levied  war  against  the  King  in 
his^alm,  contrary  to  the  plain  letler,  spirit,  and  attention  of 
Ac  act  of  the  twenty-fifth  of  Edward  the  Third ;  to  be  ex- 
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tended  by  no  new  or  occasional  conBti^cttonSy^^Xo  te'etrainfd 
by  no  fancied  analogies y — ^to  be  measured  by  no  rules  of  poH- 
tical  expediency, — to  be  judged  of  by  no  theory ^-^^o  bt  deter^ 
^  mined  by  the  rvisdom  of  no  individual^  however  wisey — btl^ 
to  be  expounded  by  the  simpky  genuine  letter  of  thi 
laxv^ 

Gentlemen,  the  only  overt  act  charged  in  the  indictment  is-— 
the  assembling  the  multitude,  which  we  all  of  us  remember 
went  up  with  the  petition  of  the  associated  Protestants  on  the 
second  day  of  la^t  June;  and  in  addressing  myself  to  ii 
humane  and  sensible  jury  of  Englishmen,  sitting  in  judg- 
ment on  the  life  of  a  fellow-citizen,  more  especially  under  the 
directionof  a  Court  so  filled  as  this  is,  I  trust  I  need  not 
remind  you,  that  Hi^ purposes  of  that  multitude,  as  originally 
assembled  on  that  day,  and  the  purposes  and  acts  of  him  v^h^ 
assembled  them^  are  the  sole  objects  of  investigation;  and 
that  all  the  dismal  consequences  which  followed,  and  which 
naturally  link  themselves  with  this  subject  in  the  firmest 
minds,  must  be  alto|||ther  cut  off,  and  abstracted  from  yoxxt 
attention,— ^rf^e/^Am  the  evidence  'warrants  their  admission. 
Indeed,  if  the  evidence  had  been  coextensive  with  these  con- 
sequences ;-— if  it  had  been  proved  that  the  same  multitude^ 
under  the  direction  of  Lard  George  Gordon^  had  afterwards 
attacked  the  Bank,— -broke  open  the  prisons,^— and  set  Lon^ 
don  in  a  conflagration,  I  should  not  now  be  addressing  you;! 
— Do  me  the  justice  to  believe,  that  I  am  neither  so  foolish 
as  to  imagine  I  could  have  defended  him,  nor  so  profligate  as 
to  wish  it  if  I  could.  But  when  it  has  appeared,  not  only 
by  the  evidence  in  the  cause,  but  by  the  evidence  of 
the   thing   itself,— by   the    issues  of    life,   which  mat 

BE       CALLED       THE       EVIDENCE     OF       HeAVEN,     that    thcSe 

dreadful  events  were  either  entirely  unconnected  with 
the  assembling  of  that  multitude  to  attend  the  petition 
of  the  Protestants,  or,  at  the  very  worst,  the  unforeseen, 
undesigned^  unabetted,  and  deeply  regretted  consequences  of 
it,  I  confess  the  seriousness  imd  solemnity  of  this  trial  sink 
and  dwindle  away.  OvXy  abstract  from  your  minds  all  that 
misfortune,  accident,  and  the  wickedness  of  others  have 
brought  upon  the  scene ;— and  the  cause  requires  no  advo- 
cate* When  I  say  that  it  requires  no  advocate,.^  mean  that 
it  requires  no  argument  to  screen  it  from  the  guilt  of  treason* 
For  though  I  am  perfectly  convinced  of  the  purity  of  my 
noble  friend's  intentions,  yet  I  am  not  bound  to  defend  his 
prudence, nor  to  set  it  up. as  a  pattern  for  Jmitation ;  since 
you  arc  not  ttymg  hinor  for  imprudence,  for  indiscteet  zeal, 
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€^  for  wiiiit  of  fimsigkt  and  precaution,— but  for  a  deliberate 
^d  mallck>us  jyedetermination  to  overpower  the  lav^s  and 
government    at    his    country,    by     uqatile,    REsiLLioua 

rOBCK. 

'Pie  indictment  therefore  first  charges,  that  the  mulbtitude, 
assembled  oh  the  2d  of  June,  *^  were  armed  and  arrayed 
^  IN  A  WARK^iKE  MANNER  :"  which  indeed,  if  it  had  omitted 
to  charge,  we  should  not  have  troubled  yojj^^  with  any  defence 
at  all,  becau^  no  judgment  could  have  be^n  g^ven  on  so  de- 
fective an  indictment ;  for  the  statute  never  meant  to  put  an 
unarmed  assembly  of  citizens  on  a  footino^  with  armed  rebel-> 
Uon ;  and  the  crime,  whatever  it  is,  m\xm  always  appear  on 
the  record  to  warrant  thejj^dgment  of  the  Court. 

It  4s  certainly  true,  that  it  has  been  held  to  be  matter  of 
evidence,  and  dependent  on  circumstances,  what  numbers, 
or  species  of  equipment  and  order,  though  not  the  regular 
equipment  and  order  of  soldiers,  shaljt  constitute  an  army, 
so  as  to  maintain  the  averment  in  the  iiidictment  of  a  warlike 
array ;  sold  likewise,  what  kinds  of  violence,  though  not  point- 
ed at  lll^  King's  person,  or  the  existence  of  the  government, 
shall  be  Qosistrued  to  be  war  against  the  King.  But  as  it  has 
never  ]^^  been  maintained  in  argument,  in  any  Court  of  the 
kingdgif^y. or  even  speculated  upon  in  theory,— that  amul- 
^tude,  without  either  weapons  offensive  or  defensive  of  any 
.  ^rt  or  kind,  and  yet  not  supplying  the  want  of  them  by  such 
^^fkx»  of  violence,  as  multitude  sufficiently  great  can  achieve 
'without  them,  was  a  hostile  array  within  the  statute; — as  it 
has  never  been  asserted  by  the  wildest  adventurer  in  con" 
structive  tireason,  that  a  multitude, — armed  with  nothing,—^ 
threatening  nothing, — and  doing  nothing,  was  an  army  levy- 
ing war;  I  am  entitled  to  say,  that  the  evidence  does  not 
support  the  first  charge  nr  the  indictment ;  but  that,  on  the 
contrary,  it  is  manifestly  false :— -false  in  the  knowledge  of 
the  Crown,  which  prosecutes  it ;  false  in  the  knowledge  of 
every  man  in  London,  who  was  not  bed-ridden  on  Friday 
the  2d  of  June,  and  who  saw  the  peaceable  demeanour  of  the 
associated  Protestants* 

But  you  will  hear,  no  doubt,  from  the  Solicitor  General 
Cfor  they  hceoe  saved  all  their  intelligence  for  the  reply  J  that 
fury  supplies  arms ;  furor  arma  tninistrat ;  and  the  case  of 
Damaree  wilU  I  suppose,  be  referred  to ;  where  the  people 
aasrtnlfed,  had  no  oanners  or  arms,  but  only  clubs  and 
bl^llff^lfei ;  yet  the  ringleader,  who  led  them  on  to  mischief, 
wai  ilH^pdged  to  be  guilty  of  high  treason  for  levving  war. 
TUl  jwjgimeBt  it  is  not  my  purpote  to  impeach,  tor  I  harr 
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no  time  for  digression  to  points  that  do  not^press  upon  m^« 
In  the  case  of  Damaree,  the  mob,  though  not  regularly  arm-p^ 
ed,  were  prqvided  with  such  weapons  as  best  suited  their 
mischievous  designs  : — their  designs  w^ere,  besides,  open  and 
avowed,  and  aUthe  mischief  was  done  that  could^  have  been 
accomplished,  if  they  had  been  in  the  completest  armour :— - 
they  buri^t  Dissenting  meeting-houses  protected  by  law,  ani 
Damaree  was  tak^n  at  their  head,  in  fiagr ante  delict Oy  with  a 
torch  in  his  hand  not  only  in  the  vtry  act  of  destroying  one 
of  them,  but  leading  on  hj^  followers,  in  person^  to  the  avoxu' 
ed  destruction  of  all  the  rest.  There  could  therefore  be  no 
doubt  of  his  purpose  and  intention,  nor  any  great  doubt  that 
the  perpetration  of  such  purpose  ^as,  from  its  generality^ 
high  treason,  if  perpetrated  by  such  a  force,  as  distinguishes 
a  felonious  riot  from  a  treasonable  levying  of  war.  The 
principal  doubt  therefore  in  that  case  was,  whether  such  an 
unarmed  riotous  forqe  was  war,  within  the  meaning  of  the 
statute  ;  and  on  that  point  very  learned  men  have  differed ; 
nor  shall  I  attempt  to  decide  between  them,  because  in  this 
one  point  they  all  agree.  Gentlemen^  I  beseech  you  to  attend 
to  me  here.  I  say  on  this  point  they  all  agree ;  that  it  is  the 
INTENTION  of  assembling-  them^  which  forms  the  guilt  of 
treason:  I  will  give  it  you  in  the  words  of  high  authority, 
the  learned  Foster ;  whose  private  opinions  will,/  no  doubt, 
be  pressed  upon  you  as  doctrine  and  law,  and  which  if  taken 
together,  as  all  opinions  ought  to  be,  and  not  extracted  in 
smuggled  sentences  to  serve  a  shallow  trick,  I  am  contented 
no  consider  as  authority. 

That  great  Judge,  immediately  after  supporting  the  case  of 
Damaree,  as  a  levying  war  within  the  statute,  against  the 
opinion  of  Hale,  in  a  similar  cas^;,^  viz.  the  destruction  of 
bawdy-houses,  which  happened  in  liis  time,  says,  **  The  true 
"  criterion  therefore  seems  to  ftc^— quo  animo  did  the  parties 
"  assemble  f^with  what  intention  did  they  meet  ?" 

On  that  issue,  then,  by  which  I  am  supported  by  the  whole 
body  of  the  criminal  law  of  England ; — concerning  which 
there  are  no  practical  precedents  of  the  Courts  that  clash,  nor 
even  abstract  options  of  the  closet  that  differ,  I  come  forth 
with  boldness  to  meet  the  Crown;  for  even  supposing  that 
peaceable  multitude, — though  not  hostilely  arrayed, — ^though 
without  one  species  of  weapon  among  th^m,— though  assem- 
bled without  plot  or  disguise  by  a  public  advertisement,  ex- 
horting, nay  commanding  peace,  and  inviting  the  magistrates 
to  be  present  to  restore  it,  if  broken : — though  composed  of 
thousands  who  are  now  standing  around  you,  unimpeached 
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9Sid  unrq)roved,  yet  who  are  all  principals  in  treason,  if  such 
assembly  was  treason;  supposing,  I  say,  this  multitude  to 
be  nevertheless  an  army  within  the  statute,  still  the  great  ques- 
tion would  remain  behmd,  on  which  the  guilt  or  innocence,  of  ^ 
the  accused  must  singly  depend,  and  which  it  is  your  exchi- 
aivc  province  to  determine : — namely,  whether  they  were  as- 
sembled by  my  noble  Client,  for  the  traitorous  purpose 
charged  in  the  indictment  P — For  war  must  not  only  be  levied, 
but  It  must  be  levied  against  the  King  in  his  realm,  i.  e.  either 
directly  agsunst  his  person  to  alter  the  constitution  of  the  go- 
vernment, of  which  he  is  the  head,  or  to  suppress  the  laws,  com- 
mitted to  his  execution,  by  rebellious  force.  You  must 
find  that  Lord  George  Gordon  assembled  these  men  with  that 
traitorous  intention  ; — ^you  must  find  not  merely  a  riotous  ille- 
gal petitioning^ — not  a  tumultuous,  indecent  importunity  to  in- 
Suenae  Parliament, — ^not  the  compulsion  of  motive,  from  see- 
ing so  great  a  body  of  people  united  in  sentiment  and  clam- 
orous supplication, — BUT  THE  ABSOLUTE  UNEQUIVOCAL  COM- 
PULSION OF  FORCE,  FROM  THE  HOSTILE  ACTS  OF  NUMBERS 
UNITED   IK   REBELLIOUS   CONSPIRACY   AND   ARMS. 

This  is  the  issue  you  are  to  try ;  for  crimes  of  all  denomina- 
tions consist  wholly  in  the  purpose  of  die  human  will  produ*- 
cingthe  act:  Actus  non  jacit  reum  nisi  mens  sit  rea. — ^The 
act  does  not  constitute |^ilt,  unless  the  mindht  guilty.  This 
is  the  great  text  from  %hich  the  whole  moral  of  penal  justice 
IS  deduced :  it  stands  at  the  top  of  the  criminal  page,  through*  < 
out  all  the  volumes  of  our  humane  and  sensible  laws,  and 
Lord  Chief  Justice  Coke,  whose  chapter  on  this  crime  is  the 
most  authoritative  and  masterly  of  all  his  valuable  works, 
ends  almost  every  sentence  with  an  an  emphatical  repetition 
ef  it. 

The  indictment  must  charge  an  open  ocf,  because  the  pur- 
pose of  the  mind,  which  is  the  object  of  trial,  can  only  be 
known  by  actions ;  or,  agsdn  to  use  the  words  of  Foster,  who 
has  ably  and  accurately  expressed  it,  ^^  the  traitorous  purposf 
*^  is  the  treason,  the  overt  act,  the  means  made  use  of  to  eifectu- 
**  ate  the  intentions  of  the  heart."— But  why  should  I  borrow 
the  language  of  Foster,  or  of  any  other  man,  when  the  lan- 
guage of  the  indictment  itself  is  lying  before  our  eyes  ?  What 
Goes  it  say  i  Does  it  directly  charge  the  overt  act  as  in  itself 
constituting  the  crime? — No.-»It  charges  that  the  prisoner 
**  maliciously  and  traitorously  did  compass,  imagine,  andin- 
**  tend  to  raise  andievy  war  and  rebellion  against  the  King  ;"•»- 
this  is  the  malice  prepense  of  treason ;— and  that  to  fulfil  and 
bring  to  effect  such  traitorotis  compassings  and  intentions^  he 
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did,  on  the  day  menticMied  in  Ae  indictment,  actually  assem* 
ble  them,  and  levy  war  and  rebettion  agsdnst  the  King.  Thus 
the  law,  which  is  made  to  correct  and  punish  the  wickedness  of 
the  heart,  and  not  the  unconscious  deeds  of  the  body,  goe^  up 
to  the  fountain  of  human  agency,  and  arraigns  the  lurking 
unischief  of  the  soul,  dragging  it  to  light  by  the  evidence  of 
-open  acts.  The  hostile  ij^m/  is  the  crime;  and, therefore,  \m- 
Jess  the  matters  which  aire  in  evidence  before  you,  do  beyond 
«U  doubt  or  possibility  of  error,  convince  you  that  the  Pri- 
soner is  a  detjermined/teiitor  in  his  hearty  he  is  not  giiilty. 

It  is  the  same  prtnciple  which  creates  all  the  various  de- 
jprees  of  homicide,  from<that  which  is  excusable,  to  the  msdig- 
nant  guilt  of  murder.— -The  fact  is  the  same  in  all,— -the  death 
of  the  man  is  the  imputed  crime;  but  the  intention  makes  all 
the  difference ;  and  he  who  killed  him  is  pronounced  a  mur- 
derer,-^a  single  felon,— -or  only  an  unfortunate  man,  as  the 
circumstances,  by  which  lus  mind  is  deciphered  to  the  jury, 
show  it  to  have  been  cankered  by  deliberate  wickedness,  or 
stirred  up  by  sudden  passions. 

Here  an  immense  multitude  was,  b^i^nd  all  doubt,  assem- 
bly on  the  second  of  June ;  but  wbetr^r  he  that  assembled 
them  be  guilty  of  high  treason,  of  a  high  misdemeanour,  or 
only  of  a  breach  of  the  act  of  King  Charles  the  Second  against 
tumultuous  petitioning  (if  such  an  ^f.  still  exists),  depends 
wholly  upon  the  evidence  of  his  purpdbe  in  assembling  them, 
•—to  be  gathered  by  you,  and  by-  you  dhne^  from  the  whole 
tenor  of  his  conduct ;— and  to  be  gath^ed  not  by  inference  or 
probability^  or  reasonable  presumption^  but  in  the  words  of  the 
act,  proveably ;— that  is,  in  the  full  unerring  force  of  demon- 
stration. You  are  called  upon  your  oaths  to  say,  not  whe- 
ther Lord  George  Gordon  assembled  the  multitudes  in  the 
place  charged  in  the  indictment,  for  l^t  is  not  denied;  but 
whether  it  appears  by  the  facts  produced  in  evidence  for  the 
<Crown,  when  confronted  with  the  proofs  which  we  have  laid 
before  you,  that  he  assembled  them  in  hostile  array ^  and  with 
a  hostile  nund^  to  take  the  laws  into  his  own  hands  by  main 
force  J  andtodissohe  the  constitution  of  the  government^  unless 
his  petition  should  be  listened  to  by  Parliament. 

That  it  is  your  exclusive  province  to  determine.  The  Court 
can  only  tell  you  what  acts  the  law,  in  its  general  theory,  holds 
to  be  high  treason,  on  the  general  assumption,  that  such  acts 
proceed  from  traitorous  purposes:  but  they  must  leave  it  to 
ymir  decision,  and  to  yours  alone,  whether  the  acts  proved  ap- 
pear, in  the  present  instance,  under  all  the  circumstances,  to 
^ive  arisen  from  the  causes  which  form  the  essence  of  diis 
high  crime. 
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Gendemen,  you  have  now  heard  the  law  of  treason ;  first 
in  the  abstract,  and  secondly  as  it  applies  to  the  general  fea- 
tures of  the  case :  and  you  have  heard  it  with  as  much  sincerity 
as  if  I  had  addressed  you  upon  my  oath  from  the  bench  whfsre 
the  Judges  sit.  I  declare  to  you  solemnly,  in  the  presence  of 
that  great  Being,  at  whose  bar  we  must  sdl  hereafter  appear, 
that  I  have  used  no  one  art  of  an  advocate,  but  have  acted  the 
plain  unafiected  part  of  a  Christian  man,  instructing  the  con- 
sciences of  his  fellow  citizens  to  do  ju^ice.  If  I  have  de- 
ceived you  on  the  subject,  I  am  myself  deceived ;— and  if  I 
am  mided  through  ignorance,  my  ignorance  is  incurable,  for 
I  have  spared  ixo  pains  ta  understand  it. 

I  am  not  stiff  in  opinions ;  but  ^  before  I  change  any  one  of 
those  that  I  have  given  you  to-day,  I  must  see  some  direct 
monument  of  justice  that  coatradicts  them:  for  the  law  of 
England  pays  no  respect  to  theories,  however  ingenious,  or  to 
authors,  however  wise ;  and  therefore,  unless  you  hear  me  re- . 
fttted  by  a  series  of  direct  precedents^  and  not  by  vague  doc- 
trine, if  you  wish  to  sleep  m  peace,  y^/bu;  me* 

And  now  the  most  important  part  of  our  task  begins,  name- 
ly, the  application  of  the  evidence  to  the  doctrines  I  have 
laid  down ;  for  trial  is  nothing  more,  than  the  reference  of 
facts  to  a  certain  rule  of  action,  and  a  long  recapitulation  of 
them  only,  serves  to  distract  and  perplex  the  memory,  without 
enlightening  the  judgme^^  unless  the  great  standard  principle 
by  which  mey  are  to  le  measured  is  fixed,  and  rooted  iu 
tne  mind.  When  that  is  done  (which  I  am  confident  has 
been  done  by  you),  evefy  thing  worthy  of  observation  falls 
naturally  into  its  place,  and  the  result  is  safe  and  certain. 

Gentlemen,  it  is  already 'in  proof  before  you  (indeed  it  is 
BOW  a  matter  of  history),  that  an  act  of  Parliament  passed  in 
the  session  of  1778,  for  the  repeal  of  certain  restrictions, 
which  the  policy  of  our  ancestors,  had  imposed  upon  the  Ro- 
man Catholic  religion  to  prevent  its  extension,  and  to  render 
its  limited  toleration  harmless  ;--^restrictions,  imposed  not  be- 
cause our  ancestors  took  upon  them  to  pronounce  that  faith 
to  be  offensive  to  God,  but  because  it  was  incompatible  with 
good  faith  to  man ;— being  utteriy  inconsistent  with  allegiance 
to  a  Protestant  government,  from  their  oaths  and  obligations, 
to  which  it  gave  them  not  only  a  release,  but  a  crown  of  glory, 
aa  the  reward  of  treachery  and  treason. 

It  was  indeed  with  astonishment,  that  I  heard  the  Attor- 
ney General  stigmatize  those  wise  regulations  of  our  patriot 
ancestors  with  the  title  of  factious  and  icruel  impositions  on 
the  consciences  aad  libettiea  of  their  fc1low^itizens.<>-^en- 
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tiemen,  they  were  at  the  time  wise  and  salutary  regulKlMlks ; 
— ^regulations  to  which  this  country  owes  it^  freedom^  and 
His  Majesty  his  crown  ; — -a  crown  which  he  wears  under  the 
strict  entail  of  professing  and  protecting  diat  rdig^en  whidi 
they  were  made  to  repress ;  and  which  I  know  my  noUe 
friend  at  the  bar  joins  with  me,  and  with  all  good  men,  in 
wishing,  that  he  and  his  posterity  may  wear  for  ever. 

It  is  not  my  purpose  to  recall  to  your  minds  the  fatal  ef- 
fects, which  bigotry  has  in  former  days  produced  in  this 
island.  I  will  not  foUow  the  example  the  Crown  has  set  me, 
by  making  an  attack  on  your  passions,  on  subjects  foreign  to 
the  object  before  you ; — I  will  not  call  your  attention  from 
those  flames,  kindled  by  a  villanous  banditti  (which  they 
have  thought  fit,  in  defiance  of  evidence,  to  introduce),  by 
bringing  before  your  eyes  the  more  cruel  flames,  in  whicii  the 
bodies  of  our  expiring,  meek,  patient.  Christian  fistthers,  were 
little  more  than  a  century  ago  consuming  in  Smithfield ;— - 
I  will  not  call  up  from  the  graves  of  martyrs  all  the  precious 
holy  blood  that  has  been  spilt  in  this  land  to  save  its  estal> 
Ushed  government  and  its  reformed  religion,  from  the  secret 
viQany,  and  the  open  force  of  Papists ;— the  cause  do^s  not 
stand  in  need  even  of  such  honest  arts,  and  \  feel  my  heart 
too  big,  voluntarily  to  recite  such  scenes^  when  I  reflect  that 
some  of  my  own,  and  my  best  and  dearest  progenitors,  from 
whom  I  glorv  to  be  descended,  ended  their  innocent  lives  in 
prisons  and  in  exile,  only  because  tmty  were  Protestanis* 

Gentlemen,  whether  the  great  lights  of  science  and  of  com* 
merce,  which  since  those  disgracefid  times  have  illuminated 
Europe,  may,  by  dispelling  these  shocking  prejudices,  have 
rendered  the  Papists  of  this  day^  as  safe  and  ti*iisty  subjects 
as  those,  who  conform  to  the  national  religion  established  by 
law,  I  shall  not  take  upon  me  to  determine ;-— it  is  wholly  un- 
connected with  the  present  inquiry:  we  are  not  trying  a 
Question  either  of  divinity,  or  civil  policy ;  and  I  shall  there- 
fore not  enter  at  all  into  the  motives  or  merits  of  the  act,  that 
produced  the  Protestant  petition  to  Pariiament :  it  was  cer- 
tainly introduced  by  persons  who  cannot  be  named  by  any 
good  citizen  without  afiecticm  and  respect :  but  this  I  wiU  say, 
without  fear  of  contradiction,  that  it  was  sudden  and  unex- 
pected ;«-«that  it  passed  with  uncommon  precipitation,  consi* 
dering  the  magnitude  of  the  object  ;'>-^at  it  underwent  n» 
discussion  ;*-<md  that  the  heads  of  the  church,  die  constitu- 
tional guardians  of  the  national  religion,  were  never  consult- 
e4  upon  it.-«-Under  such  circumstances  it  is  no  wonder,  that 
many  sincere  Protestants  were  alarmed ;  and  thejr  had  a  right 
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f»  ipre^d  their  apprehensions ;  it  is  the  privilege  and  the  dutff 
df  all  the  subjects  of  England  to  watch  over  their  religious 
and  civil  liberties,  and  to  approach  either  their  representatives 
m*  the  Throne  with  their  fears  and  their  complaints,— a  privi- 
lege wluch  has  been  bought  with  the  dearest  blood  of  our  an- 
cestors, and  which  is  confirmed  to  us  by  law,  as  our  ancient 
birthright  and  inheritance* 

Soon  after  the  repeal  of  th^  act,  the  Protestant  Association 
began,  and  from  small  beginnings  extended  over  England  and 
Scotland*  A  deed  of  association  was  signed,  by  ail  legal 
means  to  oppose  the  growth  of  Popery ;  and  which  of  the 
advocates  for  the  Crown  will  stand  up,  and  say,  that  such  an 
union  was  illegal  ?  Their  union  was  perfectly  constitutional ; 
*— there  was  no  obligation  of  secrecy : — ^their  transactions 
were  all  public ;— a  committee  was  appointed  for  regularity 
and  correspondence ; — ^and  circular  letters  were  sent  to  all  the 
dignitaries  of  the  church,  inviting  them  to  join  with  them  in 
the  protection  of  the  national  religion. 

All  this  happened  before  Lord  George  Gordon  was  a  mem- 
ber of,  or  the  most  distantly  connected  with  it ;  for  it  was 
not  till  November  1779,  that  the  London  Association  made 
him  an  offer  of  their  chair,  by  an  unanimous  resolution  com- 
municated to  him,  unsought  and  unexpected,  in  a  public  let- 
ter signed  by  the  secretary  in  the  name  of  the  whole  body ; 
and  from  that  day  to  the  day  he  was  committed  to  the  Tower, 
I  will  lead  him  by  the  hand  in  your  view,  that  you  may  see 
there  is  no  blame  in  him.  Though  all  his  behaviour  was  un-^ 
reserved  and  public,  and  though  watched  by  wicked  men  for 
purposes  of  vengeance,  the  Crown  has  totallv  failed  in  giving 
It  such  a  context,  as  can  justify,  in  the  mind  of  any  reasona- 
ble man,  the  conclusion  it  seeks  to  establish. 

This  will  fully  appear  hereafter ;  but  let  us  first  attend  t» 
the  evidence  on  the  part  of  the  XIrown. 

The  first  witness  to  support  this  prosecution  is, 

William  Hay-— «  bankrupt  in  fortune^  he  acknowledged 
"himself  to  be,  and  I  am  afraid  he  is  a  bankrupt  in  conscience* 
Such  a  scene  of  impudent,  ridiculous  inconsistency,  would 
have  utterly  destroyed  his  credibility,  in  the  most  trifling  civil 
suit ;  and  I  am,  therefore,  almost  ashamed  to  remind  you  of 
his  evidence,  when  I  reflect  that  you  will  never  suffer  it  to 
glance  across  your  minds  on  this  solemn  occasion. 

This  man,  whom  I  may  now,  without  offence  or  slander^ 
point  out  to  you  as  a  dark  Popish  spy,  who  attended  the 
meetings  of  the  London  Association,  to  pervert  their  harm- 
less purpoaesi  conscious  that  the  discovery  of  his  character 
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would  invalidate  all  his  testimony,  endeavoured  at  first  tA^ 
conceal  the  activity  of  his  zeal,  by  denying  that  he  had 
seen  any  of  the  destructive  scenes  imputed  to  the  Protes- 
tants ;  yet  almost  in  the  same  breath  it  came  out,  by  his  own 
confession,  that  there  was  hardly  a  place,  puhlie-  or  private, 
where  riot  had  erected  her  standard,  in  which  he  had  not 
been;  nor  a  house,  prison,  or  chapel,  that  was  destroyed,  to 
the  demolition  of  which  he  had  not  been  a  witness*  tie  was 
at  Newgate,  the  Fleet,  at  Langdale's,  and  at  Coleman  Street  r 
— at  the  Sardinian  Ambassador's,  and  in  Great  Queen  Street, 
Lincoln's  Inn  Fields.  What  took  him  to  Coachmakers'  Hall  I 
—-He  went  there,  as  he  told  us,  to  watch  their  proceedings, 
because  he  expected  no  good  from  them ;  and  to  justify  his 
prophecy  of  evil,  he  said,  on  his  examination  by  the  Crown, 
diat  as  early  as  December  he  had  heard  some  alarming  re- 
publican language.  What  language  did  he  remember?— 
**  Why,  that  the  Lord  Advocate  of  Scotland  was  called  only 
Harrt  Dundas."  Finding  this  too  ridiculous  for  so  grave 
an  occasion,  he  endeavoured  to  put  some  words  about  the 
breach  of  the  King's  coronation  oath  into  the  Prisoner's 
mouth,  as  proceeding  from  himself;  which  it  is  notorious  he 
read  out  of  an  old  Scotch  book,  published  near  a  centurj  ago, 
on  the  abdication  of  King  James  the  Second. 

Attend  to  his  cross  examination :  He  was  sure  he  had  seen 
Lord  George  Gordon  at  Greenwood's  room  in  January  ;  but 
when  Mr.  Kenyon,  who  knew  Lord  George  had  never  been 
there,  advised  him  to  recollect  himself,  he  desired  to  consult 
his  notes. — First,  he  is  positively  sure,  from  his  memory, 
that  he  had  seen  him  there  :  then  he  says  he  cannot  trust  his 
memory  without  referring  to  his  papers; — on  looking  at 
them,  they  contradict  him ;  and  he  then  confesses,  that  he 
never  saw  Lord  George  Gordon  at  Greenwood's  room  in  Ja- 
nuary, when  his  note  was  taken,  nor  at  any  other  time.  But 
why  did  he  take  notes  ? — He  said  it  was,  because  he  foresaw 
what  would  happen.— How  fortunate  the  crown  is.  Gentle- 
men, to  have  such  friends  to  collect  evidence  by  anticipa-. 
tion !  When  did  he  begin  to  take  notes  ?— He  said  on  the 
21st  of  February,  which  was  the  Jirst  time,  he  had  been 
alarmed  at  what  he  had  seen  and  heard,  although  not  a  min- 
ute before  he  had  been  reading  a  note  taken  at  Greenwood's 
room  in  January^  and  had  sworn  that  he  attended  their 
meetings,  from  apprehensions  of  consequences,  as  early  as 
December. 

Mr.  Kenyon,  who  now  saw  him  bewildered  in  a  maze  of 
falsehood,  and  suspecting  his  notes  to  have  been  a  villanous 
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tion  to  give  the  show  of  correctness  to  his  evidence, 
id  him  with  a  shrewdness  for  which  he  was  wholly  un- 
sd.  You  remember  the  witness  had  said,  that  he 
took  notes  when  he  attended  any  meetings  where  he 
ed  their  deliberations  might  be  attended  with  danger- 
nsequences*  "  Give  me  one  instance^^  says  Mr.  Ken« 
in  the  whole  course  of  your  life^  where  you  ever  took 
f  before^'*  Poor  Mr.  Hay  was  thunderstruck; — the 
ran  down  his  face,  and  his  countenance  bespoke  des- 
•not  recollection: — ^'^  Sir,  I  must  have  an  instance; 
me  when  and  where  ?''  Gentlemen,  it  was  nowfjtpo 
ome  instance  he  was  obliged  to  give,  and,  as  it  was 
t  to  every  body  that  he  had  one  still  to  choose,  I  think 
^ht  have  chosen  a  better.  He  had  taken  notes  at  the 
J  Assembly  of  the  church  of  Scotland  six  and  twenty 
before.  What!  did  he  apprehend  dangerous  conse- 
:s  from  the  deliberations  of  the  grave  elders  of  the 
—Were  they  levying  war  against  the  King  ?  At  last, 
le  is  called  upon  to  say  to  whom  he  communicated  the 
^ce  he  had  coUected,  the  spy  stood  confessed  indeed : 
he  refused  to  tell,  saying  he  was  his  friend,  and  that  he 
>t  obliged  to  give  him  up ;  and  when  forced  at  last  to 
it  came  out  to  be  Jhr.  Butler j  a  gentleman  universally 
,  and  Who,  from  what  I  know  of  him,  I  may  be  sure 
employed  him,  or  any  other  spy,  because  he  is  a  man 
iray  respectable,  but  who  certainly  is  not  only  a  Papist, 
;  person  who  was  employed,  in  all  their  proceedings, 
in  the  late  indulgences  from  Parliament.  He  said  Mr. 
was  his  particiuar  friend,  yet  professed  himself  igno- 
his  religion.  I  am  sure  he  could  not  be  desired  to  con- 
;— -Mr.  Butler  makes  no  secret  of  his  religion ; — ^it  is 
roach  to  any  man  who  lives  the  life  he  does ;  but  Mr. 
lought  it  of  moment  to  his  own  credit  in  the  cause,  that 
9^^  might  be  thought  a  Protestant,  unconnected  witli 
s,  and  not  a  Popish  spy. 

mbitious,  indeed,  was  the  miscreant  of  being  useful  in 
[ious  character,  through  every  stage  of  the  cause,  that 
laying  a  little  in  St.  George's  Fields,  he  ran  home  to  his 
yuse  in  St»  Dunstan's  Churchyard,  and  got  upon  the 
where  he  swore  he  saw  the  very  same  man^  carrying  the 
tmefaffy  he  had  seen  in  the  fields.  Gentlemen,  whe- 
e  petitioners  employed  the  same  standard-man  through 
iole  course  of  their  peaceable  procession  is  certainly  to- 
nmaterial  to  the  cause,  but  the  circumstance  is  material 
f  the  wickedness  of  the  man.    ^  How,''  says  Mr.  Ken- 
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*^  yon,  do  you  know  that  it  was  the  same  person  you  saw  i^ 
"the  fields? — ^Was  you  acqusdnted  withnim?" — ^^  No.'*— 
How  then?— Why,  "  he  looked  like  a  brewer's  servant." 
lAke  a  brewer^s  servant  /—What,  were  they  not  all  in  their 
Sunday's  clothes  ? — ^^  Oh !  yes,  they  were  all  m  their  Sunday's 
^^  clothes."  Was  the  man  with  a  flag  then  alone  in  the  dress 
of  his  trade  ? — ^^  No."— Then  how  do  you  know  he  was  a 
brewer's  servant  t'^^Poor  Mr.  Hay-^^Nothtng  hut  sioeat  and 
confusion  again.  At  last,  after  a  hesitation,  which  every  bo* 
dy  thought,  would  have  ended  in  his  running  out  of  Court,  he 
said,  he  knew  him  to  be  a  brewer's  servant,  because  there  was 
something  particular  in  the  cut  of  his  coaty  the  cut  of  his 
hreecheSj  and  the  cut  of  his  stockings 

Tou  see.  Gentlemen,  by  what  stange  means  villany  is  soihe* 
times  detected ;  perhaps  he  might  have  escaped  from  me,  but 
he  sunk  under  mat  shrewdness  and  sagacity,  which  abUitVi 
without  long  habits,  does  not  provide.  Gentlemen,  you  will 
not,  I  am  sure,  forget,  whenever  you  see  a  man,  about  whose 
apparel  there  is  any  thing  particular,  to  set  him  down  for  a 
brewer's  servant. 

Mr.  Hay  afterwards  went  to  the  lobby  of  the  House  of 
Commons.  What  took  him  there  ?*— He  thought  himself  in 
danger ;  and  therefore,  says  Mr.  Kenyon,  you  thrust  your* 
self  voluntarily  into  the  very  centre  of  danger.  That  would 
not  !&.— Then  he  had  a  particular  friend^  whom  he  knew  to 
be  in  the  lobby,  and  whom  he  apprehended  to  be  in  danger.-— 
**  Sir,  who  was  that  particular  friend  ?— Out  with  it ; — Give 
•*  us  his  name  instantly". — All  in  confusion  again.  Not  a  word 
to  say  for  himself;  and  the  name  of  this  person^  who  had  the 
honour  of  Mr.  Hay* s friendships  will  probably  remain  a  secret 
for  ever. 

It  may  be  asked,  are  these  circumstances  material  ?  and  the 
answer  is  obvious  i'— They  are  material ;  because,  when  you 
see  a  witness  running  into  every  hole  and  comer  of  falsehood^ 
and  as  &st  as  he  is  made  to  bolt  out  of  one,  taking  cover  in 
another,  you  will  never  pve  credit  to  what  that  man  relates^ 
as  to  any  possible  matter  which  is  to  affect  the  life  or  reputa- 
tion of  a  fellow  citizen  accused  before  you.  God  forbid  that 
jrou  should.— ^I  might  therefore  get  rid  of  this  wretch  alto* 
gether,  without  ms^ing  a  sinde  remark  on  that  part  of  his 
testimony,  which  bears  upon  me  issue  you  are  trying  ;  but 
the  Crown  shall  have  the  full  benefit  of  it  all ; — I  will  defraud 
it  of  nothing  he  has  said.  Notwithstanding  all  his  folly  and 
wickedness,  let  us  for  the  present  take  it  to  be  true,  and  see 
what  it  amounts  to.    What  is  it  he  states  to  have  passed  at 
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Coachmmken'  Hall  ?-*-*That  Lord  George  Gordon  desired  the 
nmltkude  to  behave  with  unaQimity  and  firmness,  as  the 
Scotch  had  done«  Gentlemen,  there  is  no  manner,  of  doubt 
that  the  Scotch  behaved  with  unanimity  and  firmness,  in  re- 
sisting the  relaxation  of  the  penal  laws  against  Papists,  and 
that  by  that  unanimity  and  firmness,  they  succeeded  ;-—^but 
it  was  by  the  constitutional  xin^uiimity  and  firmness  of  the  great 
body  ot  the  people  of  Scotland,  whose  example  Lord  George 
G<Mrdcm  recommended,  andnot  by  the  riots  and  burning  ^  which 
they  attempted  to  prove  had  been  committed  in  Edinburgh 
in  1778. 

I  will  tell  you  myself,  Gentlemen,  as  one  of  the  people  of 
Scotland,  that  there  then  existed,  and  still  exist,  eigh^-five 
societies  of  Protestants,  who  have  been,  and  still  are,  uniformly 
firm  in  opposing  every  change  in  that  system  of  laws,  estate 
lished  to  secure  the  Revolution,  and  Parliament  gave  way  in 
Scotland  to  their  united  voice,  and  not  to  the  firebrands  of  the 
rabble.  It  is  the  duty  of  Parliament  to  listen  to  the  voice 
of  the  people ; — for  they  are  the  servants  of  the  people  ;  and 
when  die  constitution  of  church  or  state  is  believed,  Whether 
truly  or  falsely,  to  be  in  danger,  I  hope  there  never  win  be 
wanting  men  (notwithstanding  the  proceedings  of  to-day)  to 
desire  the  people  to  persevere  and  be  firm.  Gentletnen,  has 
the  Crown  proved,  that  the  Protestant  brethren  of  the  Lon- 
dan  Association  fired  the  mass-houses  in  Scotland,  or  acted 
v^  rebellious  opposition  to  law,  so  as  to  entitle  it  to  wrest 
the  Prisoner's  expressions  into  an  excitation  of  rebellion 
atgainst  the  state,  or  of  violence  against  the  properties  of 
English  Papists,  by  setting  up  their  firmness  as  an  example  I 
— ^Certainly  not.  They  have  not  even  proved  the  naked  fact 
of  such  violences,  though  such  proof  would  have  called  for 
no  resistance,  since  to  make  it  bear  as  rebellious  advice  to  the 
9rotestant  Association  of  London,  it  must  have  be^n  first 
shown,  that  such  acts  had  been  perpetrated  or  encouraged 
hy  the  Protestant  Societies  in  the  North. 

Who  has  dared  to  say  this  ?— No  man.— The  rabble  in 
Scotland  certainly  did  that  which  has  since  been  done  by  the  , 
rabble  in  England,  to  the  disgrace  and  reproach  of  both 
cotmtries ;  but  in  neither  country  was  there  found  one  man  of 
diaracter  or  condition,  of  anv  description,  who  abetted  such 
enormities,  nor  any  man,  high  or  low,  of  any  of  the  Associ- 
ated Protestants  here  or  there,  who  were  either  convicted, 
tried)  or  taken  on  suspicion. 

As  to  what  this  man  heard,  on  the  29th  of  May,  it  was 
aotbing  more  than  the  proposition  of  going  up  in  a  body  t* 
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St.  George^s  Fields,  to  consider  how  the  petition  should  be 
presented,  with  the  same  exhortations  to  nrmhess  as  befope^ 
The  resolution  made  on  the  motion  has  been  read,  and  when 
I  come  to  state  the  evidence  on  the  part  of  my  noble  friend, 
I  will  show  you  the  impossibiliQr  of  supporting  any  criminal 
inference,  from  what  6fr.  Hay  afterwards  puts  in  his  mouth 
in  the  lobby,  even  taking  it  to  be  true.  I  wish  here  to  be 
accurate  [hois  on  a  card  on  which  he  had  taken  down  his 
word^]  ;  He  says  :  **  Lord  George  desired  them  to  continue 
^steadfastly  to  adhere  to  so  good  a  cause  as  theirs  was  ^-^^ 
*^  promised  to  persevere  in  it  himself ^  and  hoped^  though  there 
•*  was  little  expectation  at  present  from  the  House  of  Commons^ 
^  that  they  would  meet  with  redress  from  their  mild  and 
^  GRACIOUS  Sovereign,  who^  no  doubt^  would  recommend 
^^  it  to  his  Ministers  to  repeal  it.^^  This  was  all  he  heard^ 
and  I  win  ^ow  yo«i  how  this  wicked  man  himself,  (if  any 
belief  is^  to  be  given  to  him,)  entirely  overturns  and  brings 
to  the  ground  the  evidence  of  Mr.  Bowen^  on  which  the 
Crown  rests  singly  for  the  proof  of  words  which  are  more 
difficult  to  explain.  Gentlemen,  was  this  the  language  of 
rebellion  ?— -If  a  multitude  were  at  the  gates  of  the  House 
of  Commons,  to  command  and  insist  on  a  repeal  of  thift 
law,— why  encourage  their  hopes,  by  reminding  them  that 
they  had  a  mild  and  gracious  Sovereign  \ — If  war  was  levying 
against  him,  there  was  no  occasion  for  his  mildness  and  gra- 
ciousness.  If  he  had  said.  Be  firm  and  persevere^  we  shaU 
meet  -with  redress  from  the  prudence  of  the  Sovereign,  it 
might  have  borne  a  different  construction ;  because,^  whether 
he  was  gracious  or  severe,  his  prudence  might  lead  him  to 
submit  to  the  necessity  of  the  times.  The  words  sworn  t* 
were,  therefore,  perfecdy  clear  and  tinambiguous— JPier*«>ere 
in  your  zeal  and  supplications^  and  you  will  meet  rvith  rt" 
dress  from  a  mild  md  gracious  King^  who  wili  recommend 
it  to  his  Minister  to  repeat  it.  Good  God  !  if  they  were  to 
wairtill  the  King,  whether  from  benevolence  or  fear,  should 
direct  his  Minister  to  influence  the  proceedings  of  Parlia- 
ment, how  does  it  square  with  the  charge  of  instant  coercion 
or  intimidation  of  the  House  of  Commons  ?•— If  the  multi* 
tude  were  assembled  with  the  premeditated  design  of  pro- 
ducing immediate  repeal  by  terror  or  arms,  is  it  possible  to 
suppose,  that  their  leader  would  desire  them  to  be  quiet,  and 
rcter  them  to  those  qualities  of  the  prince,  which,  however 
eminently  they  might  belong  to  him,  never  could  be  exerted 
on  subjects  in  rebellion  to  his  authority  f^-In  what  a  labyrinth 
of  nonsense  and  contradiction  do  men  involve  themselves, 
when,  forsaking  the  rules  of  evidence,  they  would  draw  con- 
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^kmoaa  from  words  in  jcontradiction  to  language,  and  in  de- 
fiance of  common  sense  i 

Thenext  witness  that  is  called  to  you  fay  the  Crown  is  Mn 
Metcal^  He  was  not  in  the  lobby,  but  speaks  only  to  ikt 
meeting  in  Coachmakers'  Hall,  on  the  29th  of  May,  and  ia 
St.  George's  Fields.  He  says,  that  at  the  former,  l^ord 
George  reminded  them,  that  the  Scotch  had  succfceded  by 
their  unanimity,-«-and  hoped  that  no  one,  who  had  signed 
ib£  petition,  would  be  ashamed  or  afmd  to  show  h|ni9^f  in 
the  cause ; — that  he  was  ready  to  go  to  the  gallows  for  it  ;-~ 
that  he  would  not  present  the  petition  of  a  lukewarm  peo*- 
]de ; — that  he  desired  them  to  come  to  St.  George's  Fieldst. 
distinguished  with  blue  cockades,  and  that  they  should  be 
marshalled  in  four  divisions^  Then  he  speaks  to  having 
seen  them  in  the  fields,  in  the  order  which  has  been  pre<- 
scribed ;  and  Lord  George  Gordon  in  a  coach,  surrounded 
with  a  vast  concourse  of  people^  with  blue  ribands,  forming 
like  soldiers,  but  was  not  near  enough  to  hear,  whether  thq 
Prisoner  spoke  to  them  or  not*  Such  is  Mr.  Metcalf 's  evi- 
deiicef-*-and  after  the  attention  you  have  honoured  me  with, 
and  which  I  shall  have  occasion  so  often  to  lask  again  on  the 
tame  subject,  I  shall  trouble  you  with  but  one  observation, 
Yiz«  That  it  cannot,  without  absurdity,  be  supposed,  that  if 
the  assembly  at  Coaichmakers'  Hall  had  been  Mcb  conspira^ 
iors^  as  they  are  represented,  their  doors  would  have  oeen 
upea  to  strangers,  like  this  witness,  to  come  in  %q  ^port  their 


Tht  next  witness  is  Mr*  Ansthuthbr^  who  speaks  to  the 
language  and  deportment  of  the  noble  Prisoner,  both  at 
Coachmakers'  Hall  on  the  29th  of  May,  and  afterwards  on 
the  j2d  of  June,  in  the  lobby  of  the  House  of  Commons.  It 
will  be  granted  to  me,  I  am  sure^  even  by  the  advocates  of 
the  Crown,  that  this  gentleman,  not  only  from  the  clearness 
and  consistency  of  lus  testimony^  hut  from  his  rank  and 
character  in  the  world,  is  infinity  more  w<orthy  of  credit 
than  Mr*  Hay,  who  went  b^ore  him ;  and  if  the  circum- 
stances of  irritation  and  confusion  under  which  the  Rev. 
Mr.  Bowen  confessed  himself  to  have  heard  and  seen^  what 
he  told  you  he  heard  and  saw,  I  may  likewise  assert,  with- 
out any  offence  to  the  Reverend  Gentleman^  and  without 
drawing  any  parallel  between  their  ii^edits,  that  where  their 
accounts  of  this  transaction  differ,  the  preference  is  due  to  the 
fiMrmer*  Mr*  Anstruther  very  prope^y  prefaced  his  evi- 
4feDce  with  this  declaration :  ^^  I  do  not  mean  to  speak  accu^ 
'^  raUiif  toworda  ^  iA  j^  impO90tblc  $o  recoU^t  them  at  thi$ 
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**  distance  of  time.^^  I  believe  I  have  med  his  very 
sion,  and  such  expression  it  well  became  him  li^  use  iiif  a 
case  of  blood*  But  words,  even  if  they  could  be  accurotdy 
remembered,  are  to  be  admitted  with  great  reserve  and  am* 
tion^  when  the  purpose  of  the  speaker  is  to  be  measured  by 
them.  They  are  transient  and  fleeting;  frequency  &e  «£« 
feet  of  a  sudden  transport, — easily  misuilderstood^^-  attd 
often  unconsciously  misrepresented.  It  may  be  the  &te  of 
the  most  innocent  language,  to  appear  ambiguous^  or  eves 
malignant,  when  related  in  mutilated  detached  passages,  by 
people  to  whom,  it  is  not  addressed,  and  who  know  nothing 
ef  the  previous  design,  either  of  the  speaker,  or  of  dieae  to 
whom  he  spoke.  Mr.  Anstruther  says,  that  he  heard>L<»rd 
George  Gordon  desire  the  petitioners  to  meet  him  on  tltf 
Friday  following  in  St.  George's  Fields,  and  that  if  thete 
were  fewer  th^n  twenty  thousand  people,  he  would  not  pre* 
sent  the  petition,  as  it  would  not  be  of  consequem:e  enough  u^ 
and  that  he  recommended  to  them  the  example  of  the  Scotch, 
who,  by  their  firmness,  had  carried  their  point. 

Gentlemen,  I  have  already  admitted  that  they  did  by  fim^ 
ness  carry  it..  But  has  Mr.  Anstruther  attempted  to stMtt 
any  one  expression,  that  fell  from  the  Prisoner,  |o  justiiy' 
the  positive  unerring  conclusion,  or  even  the  presompMo^ 
that  the  firmness  of  the  Scotch  Protestants,  by  whidi  tbt 
point  was  carried  in  Scotland,  was  the  resistance  and  rkfU 
of  the  rabble  ? — No,  Gentlemen ;  he  singly  states  the  wordft^ 
as  he  heard  them  in  the  Hall,  on  the  29th,  and  •  aH  that  he 
afterwards  speaks  to  in  the  lobby  repela  so  harsh  and  daa^ 

Srous  a  construction.  The  words  sworn  to  at  Coachmakera' 
all  are,  ^^  that  he  recommended  temperance  and  firmness*^ 
• — Gentlemen,  if  his  motives  are  to  be  judged  by  words^  for 
Heaven's  sake  let  these  words  carry  their  popular  meaning 
in  language.  Is  it  to  be  presumed,  without  proof,  that  ^  man 
means  one  thing,  because  he  says  another  f — Does  the  exhop* 
tation  of  temperance  and  firmness  apply  most  natm^Uy,  to 
the  constitutional  resistance  of  the  Protestants  of  Scotland,  or 
to  the  outrages  of  ruffians  who  pulled  down  the  houses  of 
their  neighbours  ? — Is  it  possible,  with  decency,  to  say  in^  a 
court  of  justice,  that  the  recommendation  of  temperance  is 
the  excitation  to  villany  and  frenzy?  But  the  words,  it  seems, 
are  to  be  construed,  not  from  their  own  signification,  but 
from  that  which  follows  them,  viz.  by  that  the  Scotch^  ear^ 
ried  their  point.  Gentlemen,  Is  it  in  evidence*  before 
you,  that  by  rebellion  the  Scotch  carried  their  point;  ordiat 
the  indulgences  to  Papists  were  not  extended  to  ScollttM], 


Trial  df  Lord  Gtorg^  Gordon.  61 

becaiMe  tbe  r^lt  had  cfipQsed  their  extension  ? — ^has  the 
CitMrn  a«idiori3»4  either  the  Court,  or  its  law  servants,  to 
tell  you  so  .^-*-Or  can  it  be  decently  maintained,  that  parlia* 
meat  was  so.  weak  or  infamous,  as  to  yield  to  a  wretched  mob 
of  vagabonds  at  Edinburgh,  what  it  has  since  refused  to  the 
ecniest  prayers  of  an  hundred  tliousand  Protestants  in  Lon- 
don^-"—No,.  Gendemen  of  the  Jury,  Parliament  was  not,  I 
hope^so  abandoned*  But  the  Ministers  knew,  chat  the  Pro- 
ttBtams  in  Scotland  were,  to  a  man,  abhorrent  of  that  law; 
afid  thoi^^  they  never  held  out  resistance,  if  Government 
rfxMild  be  disposed  to  cram  it  down  their  throats  by  force, 
yet  auch  a  violence  to  the  imited  sentiments  of  a  whole  people 
appeared  to  be  a  measure  so  obnoxious,  so  dangerous,  and 
wthal  ao  unreasonable,  that  it  was  wisely  and  judiciously 
dit^ped,  to  satisfy  the  general  wishes  of  the  nation,  and  not 
tD  ayertthe  vengeance  of  those  low  incendiaries,  whose  mis- 
dceda  have  rather  been  talked  of  than  proved. 

ThuB,  Gentlemen,  the  exculpation  of  Lord  George's 
ocmduct,  on  the  29th  of  May,  is  sufficiently  established  by 
die  veryevidence,  on  which  the  Crown  asks  you  to  convict 
lMa4-*-isince  in  recommending  temperance  and  firmness  after 
Ohemxawifk  of  Scotland^  you  cannot  be  justified  in  pronoun- 
j^  that  he  meant  more  than  the  firmness  of  the  grave  and 
pectable  people  in  that  country,  to  whose  constitutional 
firmness  tbe  Legislature  had  before  acceded,  instead  of  brand- 
ing- it  with  the  tide  of  rebellion ;  and  who,  in  my  mind, 
deserve  thanks  from  the  King,  for  temperately  and  firmly 
veaisting  every  innovation,  which  they  conceived  to  be  dan- 
■ecoua  to  the  national  religion,  independently  of  which  His 
Aiajeaty  (without  a  new  limitation  by  Parliament)  has  no 
more  title  to  the  Crown  than  I  have. 

'.  Such,  Gendemen,  is  the  whole  amount  of  all  my  noble 
friend^s  previous  communication  with  the  petitioners,  whom 
lie  a&erwarda  assembled  to  consider,  how  their  petition 
should  be  presented.  This  is  all,  not  only  that  men  of  credit 
cait  tell  you  on  the  part  of  the  prosecution,  but  all  that  even 
die'  worst  vagabond,  whp  ever  appeared  in  a  Court, — the 
very  acum  of  the  earth, — ^thought  iiimself  safe  in  saying, 
upon  00th,  on  the  present  occasion.  Indeed  Gentlemen,  when  I 
pansider  my  noble  friend's  situation,  his  open,  unreserved 
temper,  and  his  warm  and  animated  zeal  for  a  cause,  which 
vandered  him  otmoxious  to  so  many  wicked  men; — ^speaking 
daily  and  publicly  to  mixed  multitudes  of  friends  and  foes, 
Ott  a  aubject  which  affected  his  passions,  I  confess,  I  am 
aaaeniahed  that  no  other  expressions,  than  those  in  evidence 
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before  you,  have  found  their  way  into  this  Court.  That  they, 
have  not  found  their  way  is  surely  a  most  satisfiictoiy  prooi 
that  there  was  nothing  in  his  heart,  which  even  youthful  zeal 
could  magnify  into  guilt,  or  that  want  of  caution  cotdd 
betray. 

Gentlemen,  Mr.  Anstruther's  evidence,  when  he  speaks 
of  the  lobby  of  the  House  of  Commons,  is  very'  much  to  be 
attended  to.     He  says,  ^^  I  saw  Lord  George  learung  over  the 
*'^  gallery^'*  which  position,  joined  with  what  he  mentioned 
of  his  talking  with  the  Chaplain,  marks  the  time,  and  casts  a 
strong   doubt  on   Bowen's  testimony,  which  you  will  find 
stands,  in  this  only  material  part  of  it,  single  and  unsup- 
ported*    ^'  /  then  heard  him^^   continues  Mr.  Anstruther^ 
^^  tell  them^  they  had  been  called  a  mob^  in  the  Houscy  and 
^.^  that  peace  qficers  had  been  sent  to  disperse  tA^m,— peaceable* 
^^  petitioners :  but  that  by  steadiness  andjirmness  they  mighU 
^^  carry  their  point ;  as  he  had  no  doubt  His  Majtsty^  who  was 
^  a  grzciouu  prince^  would  send  to  his  Ministers  to  repeal  the 
''  act^  when  he  heard  his  subjects  were  coming  up  for  mile^ 
**  roundj  and  wishing  its  repeal.^^     How  coming  up^— -In  re-, 
bellion  and  arms  to  compel  it  I — No  ! — All   is  still  put  ou^ 
the  graciousness  of  the  Sovereign,  in  listening  to  the  unaniri 
mous  wishes  of  his  people.     If  the  multitude  then  asseoi-. 
bled  had  been  brought  together  to  intimidate  die  House  byv 
their  firmness,  or  to  coerce  it  by  their  numbers,  it  was  ridi* 
culous  to  look  forward  to  the  King^s  influence  over  it,  when 
the  collection  of  future  multitudes  should  induce  him  to  em^ 
ploy  it.    The  expressions  were  therefore  quite  ununbiguoua^ 
nor  could  malice  itself  have  suggested  another  constructi<m 
of  them,  were  it  not  for  the  fact,  that  the  House  was  at  that 
time  surrounded,  not  by  the  petitioners,  whom  the   noble. 
Prisoner  had  assembled,  but  by  a  mob  who  had  mixed  with 
them,  and  who  therefore,  when  addressed  by  him,  were  m^ 
stantly  set  down  as  his  followers.     He  thought  he  was  ad- 
dressing the  sober  members  of  the  Association,  who,  1^ 
steadiness  and  perseverance,  could  understand  nothing  moce 
than  perseverance  in  that  conduct,  he  had  antecedenuy  pre* 
scribed,  as  steadiness  signifies  an   uniformity,  not  a  chsioge 
of  conduct ;  and  I  defy  the  Crown  to  find  out  a  sing^  ex<i> 
pression,  from  the  day  he  took  the  chair  of  the  Association^ 
Co  the  day  I  am  speaking  of,  that  justifies  any  other  c€tt- 
jstruction  of  steadiness  and  fimmess,  than  that,  which  I  put 
upon  it  before. 

What  would  be  the  feeUngs  of  our  venerable  ancestors, 
who  framed  the  statute  oi  treasons  tp  prevent  their  childre*. 
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being  drawn  into  the  snares  of  death,  unless  proveably  con- 
victed by  overt  acts,  if  they  could  hear  us  disputing,  whe- 
ther it  was  treason  to  desire  harmless  unarmed  men  to  be 
firm'  and  of  good  heart,  and  to  trust  to  the  graciousness  of 
their  King? 

Here  Mr.  Anstruther  closes  his  evidence,  which  leads  me 
to  Mr*  Bowen,  who  is  the  only  man — /  beseech  yoUy  GentU' 
men  of  the  Jury^  to  attend  to  this  circumstance — Mn  Bowen 
is  the  only  man  who  has  attempted,  directly  or  indirectly,  to 
say,  that  Lord  George  Gordon  uttered  a  syllable  to  the  mul- 
titude in  the  lobby,  concerning  the  destruction  of  the  mass- 
houses  in  Scotland. — Not  one  of  the  Crown's  witnesses,  not 
even  the  wretched  abandoned  Hay,  who  was  kept,  as  he 
said,  in  the  lobby,  the  whole  afternoon,  from  anxiety  for  his 
pretended  friend,  has  ever  glanced  at  any  expression  resem- 
bling it.— -They  all  finish  with  the  expectation  which  he  held 
out,  from  a  mild  and  gracious  Sovereign.  Mr.  Bowen 
ALONE  goes  on  further,  and  speaks  of  the  successful  riots  of 
die  Scotch ; — but  speaks  of  diem  in  such  a  manner,  as,  so 
fur  from  conveying  the  hostile  idea,  which  he  seemed  sujici" 
entiy  desirous  to  convey ^  tends  directly  to  wipe  off  the  dark 
Unts  and  insinuations,  which  have  been  made  to  supply  the 
place  of  proof  upon  that  subject, — a  subject  which  should 
not  have  been  touched  on,  witnoutthe  fullest  support  of  evi- 
drace,  and  where  nothing  but  the  most  unequivocal  evidence 
ottghtto  have  been  received.  He  says,  his  Lordship  began, 
by  bidding  them  be  quiET, — peaceable, — and  steady— 
n^  steady  alone  /—though  if  that  had  been  the  expression, 
singly  by  itself  I  riiould  not  be  afraid  to  meet  it ; — but  be 
fjuiet,  peaceablcy  and  steady.  Gentlemen,  I  am  indifferent 
what  other  expressions  of  dubious  interpretation  are  mixed 
mth  these,  for  you  are  trying  whether  mv  noble  friend  came 
to  the  House  of  Commons  with  a  deciaedly  hostile  mind  ; 
and  as  I  shall,  on  the  recapitulation  of  our  own  evidence, 
trace  him  in  your  view  without  spot  or  stain,  down  to  the 
very  moment  when  the  imputed  words  were  spoken,  you  will 
hardly  forsake  the  whole  innocent  context  of  his  behaviour, 
and  torture  your  inventions  to  collect  the  blackest  system  of 
guilt,  starting  up  in  a  moment,  without  being  previously 
concerted,  or  afterwards  carried  into  execution. 

First,  what  are  the  words  by  which  you  are  to  be  con- 
vmced,  that  the  Legislature  was  to  be  frightened  into  com- 
pUante,  and  to  be  coerced  if  terror  should  fail  f  ^^  Be  quiet, 
** — peaceable, — and  steady; — Tou  are  a  good  people  i^^^ 
^*Ymir8  is  a  good  causei-^His  Majesty  is  a  oracious  wo- 
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**  narchy  and  when  he  hears  that  ail  his  peopley  ten  miles 
"  rounds  are  collectings  he  will  send  to  his  Ministers  ton^ 
^  peal  the  actJ*^  By  what  rules  of  construction  can  such*^ 
address  to  unarmed,  defenceless  men,  be  tortuted  into  treii^ 
sonable  guilt  I  It  is  impossible  to  do  it  without  pronouncin]^ 
even  in  the  total  absence  of  all  proof  of  fraud  or  deceit  ilk 
the  speaker,  that  quiET  signifies  titmult  and  uproar; 

AND   THAT    PEACE    SIGNIFIES   WAR    AND    REBElLION. 

I  have  before  observed,  that  it  was  most  important  for  you 
to  Tfemember,  that  with  this  exhortation  to  quiet  and  confi^- 
dence  in  the  King,  the  evidence  of  all  the  other  witnesses 
closed ;  even  Mr.  Anstruther,  who  was  a  long  time  after* 
wards  in  the  lobby,  heard  nothing  further ;  so  that  if  M n 
Bowen  had  been  out  of  the  case  altogether,  what  would  the 
amount  have  been  ?— Why  simply,  that  Lord  George  Gordon . 
having  assembled  an  unarmed,  inoffensive  multitude  in  Sc 
George's  Fields,  to  present  a  petition  to  Parliament,  and 
finding  them  becoming  tumultuous,  to  the  discontent  of  Par- 
liament, and  the  discredit  of  the  cause,  desired  them  not  to 
give  it  up,  but  to  continue  to  show  their  zeal  for  the  legd 
object  in  which  they  were  engaged ; — ^to  manifest  that  zed 
fUietly  and  peaceably^  and  not  to  despair  of  success  ;  since, 
though  the  House  was  not  disposed  to  listen  to  it,  they  had 
a  GRAcioirs  Sovereign,  who  would  second  the  wishes  of  his 
people.  This  is  the  sum  and  substance  of  the  whole.  Thty 
were  not,  even  by  any  one  ambiguous  expression,  encouraged 
to  trust  to  their  numbers,  as  sufficient  to  overawe  the  House, 
or  to  their  strength  to  compel  it,  nor  to  the  prudence  of  the 
state  in  yielding  to  necessity,— but  to  the  indulgence  of  the 
Kings  in  compliance  with  the  wishes  of  his  people.  Mr. 
Bowen  however  thinks  proper  to  proceed ;  and  I  beg  that 
you  will  particularly  attend  to  the  sequel  of  his  evidence. 
He  stands  single^  in  all  the  rest  that  he  says,  which  might 
entitle  me  to  ask  you  absolutely  to  reject  it ;— but  I  have  i* 
objection  to  your  believing  every  word  of  it  if  you  can; 
because,  if  inconsistencies  prove  any  thing,  they  prove  that 
there  was  nothing  of  that  deliberation  in  the  Prisoner's  ex- 
pressions which  can  justify  the  inference  of  guilt.  /  mean 
to  be  correct  as  to  his  words  [looks  at  his  words,  which  he 
had  taken  down  on  a  card].  He  says,  ''  That  Lord  George 
•*  told  the  people^  that  an  attempt  had  been  made  to  introduce 
^  the  bill  into  Scotland^  and  that  they  had  no  redress  till  the 
^  mass-houses  were  pulled  down.  That  Lord  Weymouth  then 
^^  sent  official  assurances  thai  it  should  not  be  extended  to 
**  them.       Gentlemen,  why    is    Mr.   Bowen  called  by  the 
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Crown  to  tell  ;^ou  this  ?  The  reason  is  plain,— ^cause  the 
Crowff^  conscious  that  it  could  make  no  case  of  treason^from 
die  rest  of  the  evidence,  in  the  sober  judgment  of  law,— 
aware  that  it  had  proved  no  purpose  or  act  of  force  against 
die  House  of  Commons,  to  give  countenance  to  the  acciisa-i 
tion,  much  less  to  warrant  a  conviction,  mind  it  necessary 
to  hold  up  the  noble  Prisoner,  as  the  wicked  and  cruel  author 
of  all  those  calamities,  in  which  every  man's  passions  might 
be  supposed  to  come  in  to  assist  his  judgment  to  decide* 
They  therefore  made  him  speak  in  enigmas  to  the  multitude  i 
not  telling  them  to  do  mischief  in  order  to  succeed,  but  that 
^  mischief  ID  Scodand  success  had  been  obtained* 

But  were  the  mischiefs  themselves,  that  did  happen  here, 
of  a  sort  to  support  such  conclusion  ? — Can  any  man  living, 
for  instance,  believe  that  Lord  George  Gordon  could  pos- 
sibly have  excited  the  mob  to  destroy  the  house  of  that  great 
and  venerable  magistrate,  who  has  presided  ^o  4ong  in  this 
high  tribunal,  that  the  oldest  of  us  do  not  remember  him 
with  any  other  impression,  than  the  awful  form  and  figure  of 
justice ;— a  magistrate,  who  had  always  been  the  friend  of 
the  Protestant  Dissenters,  against  the  ill-timed  jealousies  of 
the  establishment — ^his  countr}' man  too— and,  without  advert- 
ing to  the  partiality  not  unjustly  imputed  to  men  of  that 
country,  a  nA  of  whom  any  country  might  be  pfoud  ?— No, 
Gentlemen,  it  is  not  credible,  that  a  man  of  noble  bi^h,  and 
liberal  education  (unless  agitated  by  the  most  implacable 
personal  resentment,  which  is  not  imputed  to  the  Pnsoner), 
could  possibly  consent  to  the  burning^j^he  Jstou^  of  Lord 
Mansfield.*  9m  .  '^: 

If  Mr.  Bowen  therefore  had  ended^ffire,  I  can  hardly 
conceive  such  a  construction  could  be  jii^cently  hazarded, 
consistent  with  the  testimony  of  the  witnesses  we  have  called^ 
how  much  less,  when,  after  the  dark  insinuations  which  such 
expressions  mi^t  otherwise  have  been  argued  to  convey, 
die  very  same  person,  on  whose  veracity  or  memory  they 
are  only  to  be  believed,  and  who  must  be  credited  or  dis- 
credited in  hf(^^  takes  out  the  sting  himself,  by  giving  them 
such-. an  immediate  context  and  conclusion,  as  renders  the 
proposition  ridiculous,  which  his  evidence  is  brought  forward 
to  establish ;  for  he  says,  that  Lord  George  Gordon  instantly 
afters^ards  addressed  himself  thus : — Bel^are  of  ev  l-mindcd 

#  The  bouse  of  this  venerable  nobleman  in  Blocin»b«ry  Square  was  one 
of  the  first  thtt'^as  attacked  by  the  mob 
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per^onSynvho  may  mix  among  you  and  do  mischiify  the  blame  of 
which ryyiil  be  imputed  to  you.  ^^- 

Gentlemen,  if  you  reflect  on  the  slander,  wHich  I  told  you 
felt^pbn  the  Protestants  in  Scotland  by  the  acts  of  the  rabble 
ther^,  I  am  sure  you  will  see  the  word?  are  capable  of  an 
i^asy vexpIanation.i«  But  as  Mr.  Bowen  concluded  with  tel- 
ling you,  that  he  heard  them  in  the  midst  of  noise  and  confu- 
sion, and  as  I  can  only  take  them  from  Aim,  I  shall  not  make 
an  attempt  to  collect  them  into  one  consistent  discourse,  so 
as  to  give  them  a  decided  meaning  in  favour  of  my  client, 
because  I  have  repeatedly  told  you,  that  words,  imperfecdy 
"tieard  dnd  partially  related,  cannot  be  so  reconciled.     But 
this  I  will  say — that  he  must  be  a  ruffian  and  not  a  lawyer, 
who  would  dare  to  tell  an  English  jury,  that  such  ambigu^ 
cms  words,  hemmed  closely  in  between  others  not  only  inno- 
cent,  but  meritorious,  are  to  be  adopted  to  constitute   guilt, 
by  rejecting  both  introduction  and  sequel,  with  which  they 
are  absolutely  Trreconcilable  and  inconsistent :  for  if  ambi* 
guous  words,  when  coupled  with  actions,  decipher  the  mind 
of  the  actor,  so  as  to  establish  the  presumption  of  guilt,  will 
not  such  as  are  plainly  innocent  and  unambiguous  go  as  far 
to  repel  such  presumption  ?— -Is  innocence  more  difficult  of 
proof  than  the  most  malignant  wickedness? — Gentlemen,  I 
see    your  minds  revolt  s(t  such  shocking  pifipositions.     I 
beseech  you  to  forgive  me ;    I  am  afraid  that  my  zeal  has 
led  me  to  offer  observations,  which  I  ought  in  justice  to  have 
believed  every  honest  mind  would  suggest  to   itself  with 
pain  and  abhorrence^ithout  being  illustrated  and  enforced. 

I  pow  dome  ^inoHRninutely  to  the  evidence  on  the  part  of 
the  Prisoner.       ^f^ 

I  before  told  you,  that  it  was  not  till  November  1779^ 
*  ffhtn  the  Protestant  Association  was  already  fully  establish- 
es, that  Lord  George  Gordon  was  elected  president  by  the 
unanimous  voice  of  the  whole  body,  unlooked  for  and  unso- 
'^netted;  and  it  is  surely  not  an  immaterial  circumstance,  that 
Ift  the  very  first  meeting  where  his  Lordship  presided,  a 
dutiful  and  respectful  petition,  the  same  which  was  after- 
wards presented  to  jParliament,  was  read  and  approved  of  ;-i- 
^  petitron,  which  so  far  from  containing  any  thing  threat- 
ening or  offensive,  conveyed  not  a  very  oblique  rejlexion  upon 
die  behaf  iour  of  jke  people  in  Scotland  :  taking  notice  Uiat 
as  England  and  msx  country  were  now  one,  and  as  official 
assurances  had  been  given  that  the  law  should  not  pass 
THERE,  they  hoped  iS^t  peaceable  ^c^A  constitutional deportmtnt 
of  the  English  Protestants  would  entitle  them  to  the  approba-^ 
ttoQ  of  Parliament.  ,     * 
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.  It  appears  by  the  evidence  of  Mr.  Erasmus  MUddietQ^^ 
«  vcjg  respectable  clergyman,  and  one  of  the  domipittee 
of  the  Association,  that  a  meeting*  Had  been  held  on-  tfie  4tli 
of  May,  at  which  Lord  George  was  not  present: — rThat  af 
that  meeting  a  motion  had  been  made  for  going  up  with'  the 
petition  in  a  body,  but  which  not  being  jjegularly  put  ffom 
the  chair,  no  resolution  was  come  to  upon  it: — and  tliat  it  * 
was  likewise  agreed  on,  but  in  the  same  irregular  manner, 
that  there  should  be  no  other  public  meeting,  previous  to  the 
presentingthe  petition  jjp— that  this  last  resolution  occasioned 
great  discontent,  and  that  Lord  George  was  applied  to  by  a 
large  and  respectable  number  of  the  Association  to  call  ano- 
ther nieeting,  to  consider  of  the  most  prudent  and  respect- 
ful method  of  presenting  their  petition :  but  it  appears  that, 
before  he  complied  with  their  request,  he  consulted  with  the 
committee  on  the  propriety  of  compliance,  who  all  agreeing 
to  it,  except  the  secretary,  his  Lordship  advertised  the  meet- 
ing, which  was  afterwards  held  on  the  29th  of  May^  The 
meeting  was  therefore  the  act  of  the  wkole  Association; 
and  as  to  the  original  difference  between  my  noble  friend 
and  the  committee,  on  the  expediency  of  the  measure,  it  is 
totally  immaterial ,  since  Mr.  Middleton,  who  was  one  of 
the  nun^er  who  differed  from  him  on  that  subject  (and 
whose  evidence  is  therefore  infinitely  more  to  be  relied  on,) 
told  you,  tharnis  whole  deportment  was  so  clear  and  unequi- 
vocid,  as  to  entitle  him  to  assure  you,  on  his  most  solemn 
oath,  that  he  in  his  conscience  believed  his  views  v^re  per- 
fectly constitutional  and  pure.  This  most  respectable  cler- 
gyman further  swears,  that  he  atteiij^l  all : the  previous 
meetings  of  the  society,  from  the  day  ^lie  Prisoner  became 
president  to  the  day  in  question,  and  that  knowing  they  were 
objects  of  much  jealousy  and  malice,  he  watched  his  bel^- 
,viour  with  anxiety,  lest  his  zeal  should  furnish  matter  for 
misrepresentation; — but  that  Jie  never  heard  an  expression 
escape  him  whicli  marked  a  disposition  to  violate  the  dut}' 
,and  subordination  of  a  subject,  or  which  could  lead  any  man 
to  belkj^,  ;4i^  ^>s  objects  were  different  from  the  avo>ved 
and^  le^  Cjrapbts  of  the  Association,  ^e,  could  have  exa- 
mii^  thousands  to  the  same  fact,  for,  i&  I  told  you  whenJ 
beg^anto  speak,  I  was  obliged  to  leave  my  place  to  di^encum- 
JlierflparseU  from  their  names.  ^  ^  , 

IJlis  evidence  of  Mr.  Middfeton^s,  aslo  the*'  29tlfc0f  May, 
must,  I  should  think,  convince  every  man  how  dangerous 
and  unjust  it  is,  in  witnesses,  however  perfect  their  memories, 
or  however  great  their  veracity,  to  come  into  a  criminal  court 
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where  a  man  is  standing  for  his  life  dk  d^ath,  retailing  sowps 
of  sentences,  which  they  had  heard  by  thrusting  thi^mselves^ 
flQiriHmriosit)',  into  place?  where  their  business  did  not  lead 
4|jgeiti; ;— ^ignorant  of  the  views  and  tempers  of  both  speakers 
land  hoarers^  ^attending  only  to  a  part,  and,  perhaps  in-; 
'nocently,  misrepresenting  that  part,  from  not  having:  heard 
the  whole. 

The  witnesses  for  the  Crown  aJl  tell  you,  that  Lord  George 
said  he  would  not  go  up  with  the  petition  unless  he  was  at- 
tended by  20,000  people  who  had  signed  it :  and  there  they 
think  proper  to  stop,  as  if  he  had^said  nothing  further  l 
leaving  you  to  say  to  yourselves — What  possible  purpose 
could  he  have  in  assembling  such  a  multitude,  on  the  very 
day  the  House  was  to  receive  the  petition? — Why  should 
he  urge  it,  when  the  committee  had  before  thought  it  inex- 

Jedient?— And  why  should  he  refuse,  to  present  it,  unless 
c  was  so  attended?  Hear  what  Mr.  Middleton  says; 
He  tells  you,  that  my  noble  friend  informed  the  petitioners, 
that  if  it  was  decided  they  were  not  to  attend  to  consider 
how  their  petition  should  be  presented,  he  would  with  the 
greatest  pleasure  go  up  with  it  alone;  but  that,  if  it  was 
resolved  they  should  attend  it  in  person,  he  expected  twenty 
thousand  at  the  least  should  meet  him  in  St.  George's 
Fields,  for  that  otherwise  the  petition  would  be  considered 
as  a  forgery ;  it  having  been  thrown  out  in  tMI  House  and 
elsewhere,  that  tlie  repeal  of  the  bill  was  not  the  serious  wish 
of  the  people  at  large,  and  that  the  petition  was  a  mere  list 
of  names  in  parchment,  and  not  of  men  in  sentiment.  Mr. 
Middleton  added,  That  Lord  George  adverted  to  the  same 
objections  having  b^!p\  made  to  many  other  petitions,  and  he 
therefore  expressed  an  anxiety  to  show  Parliament,  how  many 
were  actually  interested  in  its  success,  which  he  reasonably 
thought  would  be  a  strong  inducement  to  the  House  to  lis* 
ten  to  it.  Tlie  language  imputed  to  him  falls  in  most  natu- 
rally with  this  purpose  :  "  /  xuh/i  Parliament  to  see  xvho^  tmd 
**  ivhat  you  are ;  dress  yourselves  in  your  best  clothes'*'* — 
which  Mr.  Hay  (who  I  suppose,  had  been  reading  the  in- 
dictment) thought  i||Would  be  better  to  call  ArjiawVour- 
8^v£s.  He  desir^,  that  not  a  stick  should  be  Jeen  among 
them,  and  that  if  any  man  insulted  another,  or  was  guilty  of 
any  breacji  of  the  peace,  he  was  to  be  given  up  to  the  ma- 
gistrates* Mr.  Ampmty  General,  to  persuade  you  that  this 
was  all  colour  and  deceit,  says.  How  was  a  magistrate  16  face 
forty  thousand  men  ? — How  were  offenders  in  such  a  multi- 
tude to  be  amenable  to  the  civil  power? — What  a  shameful 
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pervevBion  of  a  plam  p^eable  purpo^^e !  To  be  surf,  if  the 
mvitit^e  hsid,  been  assembled  to  resist  the  magistrate,  c^en-«* 
ders  c0md  not  be  secured.  But  they  themselves  were  cMler^ 
ed  to  apprehend  iail  offenders  amongst  them,  and  to  deliver  ^^ 
them  up  to  justice. — They  themselves  were  to  surrender  tlfeir 
fettows  to  civil  authorit)^  if  they  offended.  V*     4 

But  it  seems  that  Lord  Qeorge  ought  ^  have  foreseen 
that  so  great  a  multitude  coidd  not  be  collected  without  mis- 
chief. Gentlemen,  we  are  not  trying  whether  he  might  or 
ou^t  to  haveyirf^^^n  mischief,  but  whether  he  wickedly  and 
traitoroudy  preconcerted  and  designed  it.  But  if  A^ 
be  an  object  of  censure  for  not  foreseeing  it,  what  shall  we 
say  to  GOVERNMENT,  that  took  no  step  to  prevent  it, — ^that 
issued  tio  proclamation,  warning  the  people  of  the  danger  and 
illegality  of  such  an  assembly  ?— If  a  peaceable  multitude, 
widi  a  petition  in  their  hands,  be  an  army, — and  if  the  noise 
and  con&ision  inseparable  from  numbers,  though  without 
violence  or  the  purpose  of  violence,  constitute  war, — -what 
shall  be  said  of  that  government,  which  remained  from 
Tuesday  to  Friday,  knowing  that  an  army  was  collecting  to 
levy  war  by  public  advertisement,  yet  had  not  a  single  sol*- 
dier,-— no,  nor  even  a  constable  to  protect  the  state  ?  ^ 

Gentlemen,  I  come  forth  to  do  that  for  Government, 
which  its  own  servant,  the  Attorney  General,  has  not  done.*^ 
I  come  forth  ^  rescue  it  from  the  eternal  infamy,  which 
votdd  fall  upon  its  head,  if  the  language  of  its  own  advocate 
were  to-be  believed.  But  Government  has  an  unanswerable 
defence.  It  neither  did  nor  could  possibly  enter  iiito  the 
heauiof  any  man  in  authority  to  prophesy — ^human  wisdom 
coidd  not  divine,  that  wicked  and  desperate  men,  taking  ad- 
vantage of  the  occasion,  which^  perhaps,  an  imprudent  zeal 
fot^^eligion  had  produced,  would  dishonour  the  cause  of  all 
religions,  by  the  disgraceful  acts  which  fo|lowed. 

Why  then  i^*  it  to  be  said,  that  Lord  Gebrge  Gordon  is  a 
traitor,  who,  without  proof  of  any  hostile  purpose  to  the  go- 
vernment of  his  country,  only  did  not  foresee,— what  nobody 
else  foresawy-A'tfhat  those  people,  whose  business  it  is  to 
foresee  fikt^^ii^r  that  threatens  the  stgte,  and  to  avert  it 
by.tlii6  iater^pibee  of  magistracy,  though^hey  could  not  but 
rntd'tile  adv^inisement,  neither  did,  nor  could  possibly  ap- 
prehehd^ 

Hoi^^  are  these  observations  %ttemptedN6  be  answered  i 
Only  uy  asserting  without  evidence,'  or  even  reasonable  ar- 
gument, that  all  this  was  colour  and  deceit.  Gentlemen,  I 
again  say,  thstf  it  is  sc^dalous  and  reproachful,  and  not  to 
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be  justified  by  any  daty^  which  cap  po9sibly  belong  taab  ;ftd* 

vocate  at  the  bar  of  an  English  court  of  justice,  to  d!^claim^ 

ijritnmit  any  proof,  or  attempt  of  proof,  that  all  a  man*s  ex- 

^  pVje^ibhs, — ^however  peaceaJjle. — ^however    quiet,— however 

'     tohktftutional,— however  loyal, — are  all   fraud   and  villany, 

'•  Look,  Gentlemep,  to  the  issues  of  life,  which  I  before  cd- 

led  the  evidence  of  Heaven — I  call  them  so  still— -^Truly  may 

I  call  them  so— when  out  of  a  book  compiled  by  the  Crown 

from  the  petition  in  the  House  of  Commons,  and  containing 

the  names  of  all  who  signed  it,  an^  which  was  printed  ia 

brder  to  prevent  any  of  that  number  being  summoned  upon 

the  jury  to   try  this    indictment,    not  one  criminal,  or 

XV£N    A    SUSPECTED   NAME    IS    TO    BE    FOUND  AMONGST  THIS 
DEFAMED   HOST   OF    PETITIONERS. 

After  this.  Gentlemen,  I  think  the  Crown  ought  in  decency 
to  be  silent.  I  see  the  effect  this  circumstance  nas  upon  you, 
and  I  know  I  am  warranted  in  my  assertion  of  the  fact.  If 
I  am  not,  why  did  not  the  Attorney  General  produce  the  rcr 
cord  of  some  convictions,  and  compare  it  with  the  list  ?— I. 
thank  them  therefore  for  the  precious  compilation,  which, 
though  they  did  not  produce,  they  cannot  stand  up  and 
deny. 

Solomon  says,  "  0  that  my  adversary  wouIJ  write  a  book  /" 
— so  say  I.- — My  adversary  has  written  a  book,  and  out  of  it 
I  am  entided  to  pronounce,  that  it  cannot  again  be  decently 
asserted,  that  Lord  George  Gordon,  in  exhorting  an  innocent 
and  unimpeached  multitude  to  be  peaceable  and  quiet,  was 
exciting  them  to  violence  against  the  state. 

What  is  the  evidence  then,  on  which  this  connexion  with 
the  mob  is  to  be  proved  ?-—0«/y  that  they  had  bhie  cockades^ 
• — Are  you  or  am  I  answerable  for  every  man  who  wears  a 
blue  cockade  ? — If  a  man  commits  murder  in  my  livery,  or  in 
yours,  without  command,  counsel,  or  consent,  is  the  mup* 
der  ours  ? — In  all  cumulative^  constructive  treasons  you  arc 
tQ  judge  frorai  the  tenour  of  a  man's  behaviour,  not  from 
crooked  and  disjointed  parts  of  it.  Nemo  repente  fuit  tur» 
pissimus. — No  man  can  possibly  be  guilty  of  this  Qgyme  by  a 
sudden  impulse  o^the  mind,  as  he  may  of  §bme  others; 
and  certainly  Lora  George  Gordon  stands  upon  the  evidence 
at  Coachmakers'  Hall  as  pure  and  white  as  snow.  He  stands 
so  upon  the  evidence  of  a  man,  who  had  differed  with  him 
as  to  the  expediency  of  his  conduct,  yet  who  swears  that, 
from  the  time  he  took  the  chair  till  the  period  which  is  the 
subject  of  iijquiry,  there  was  no  blame  in  him. 

You  therefore  are  bound  as  Christian  men  ta  believe,  that, 
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when  he  came  to  St.  George's  Fields  that  morning,  hq  did 
not  come  there  with  the  *  hostile  purpose  of  repealing  Maw 
by  rebellion.  f^f^^* 

But  still  it  seems  all  his  behaviour  at  Coachmakers^^Q«llr 
was  colour  and  deceit.  Let  us  see,  therefore,  whether-lftii^ 
body  of  men,  when  assembled,  answered  the  descripti66'*bf 
that;  which  I  have  stated  to  be  the  purpose  of  him  who  ste- 
sembled  them.  Were  they  a  multitude  arrayed  for  terror  ' 
or  force  ?— On  the  contrary,  you  have  heard,  upon  the  evi- 
dence of  men,  whose  veracity  is  not  to  be  impeached,  tha^t. 
they  were  sober,  decent,  quiet,  peaceable  tradesmen ;- — 
Aat  they  were  all  of  the  better  sort ; — all  well  dressed,  and 
well  behaved;  and  that  there  was  not  a  mkn  among  them, 
who  had  any  one  weapon  offensive  or  defensive.  Sir  Philip 
Jexinings  Gierke  tells  you,  he  went  into  the  Fields;  that  he 
drove  through  them,  talked  to  many  individuals  among 
them,  who  all  told  him  that  it  was  not  theiV  wish  to  j^rse- 
cdte  the  Papists,  but  that  they  were  alarmed  at  the  progress 
of  their  religion  from  their  schools.  Sir  Philip  furtner  told 
you,  that  he  never  saw  a  more  peaceable  multitude  in  his 
Hfe  ;  and  it  appears  upon  the  oaths  of  all  who  were  present, 
that  Lord  George  Gordon  went  round  among  them,  desiring 
peace  and  quietness. 

Mark  his  conduct  when  he  heard  from  Mr.  Evans,  that 
alow  riotous  set  of  people  were  assembled  in  Palace  Yard. 
Rtr.  Evans  being  a  member  of  the  Protestant  Association, 
and  being  desirous  that  nothing  bad  might  happen  from  the 
assembly,  went  in  his  carriage  with  Mr.  Spinage  to  St. 
George  s  Fields,  to  inform  Lord  George  that  there  were 
such  people  assembled  (probably  Papists)  who  were  deter- 
mined to  do  mischief.  The  moment  he  told  him  of  what 
he  heard,  whatever  his  original  plan  might  have  been,  he 
thstantly  changed  it  on  seeing  the  impropriety  of  it.  Do  you 
Intend^  said  Mr.  Evans,  to  carry  up  all  these  men  with  the 
petition  to  the  House  of  Commons  ?— O  no  !  no !  not  by 
any  means — I  do  not  mean  to  carry  them  all  up.  Will  you 
give  me4i^a^,  said  Mr.  Evans,  to  go  round  to  the  different 
divisions,  aiid  tell  the  people  it  is  not  ycJbr  Lordship's  pur- 
pose i  He  answered — By  all  means ;  and  Mr.  Evans  ac- 
cordingly went,  but  it  was  impossible  to  guide  such  a  number 
of  people,  peaceable  as  they  were.  They  were  all  desirous 
togolbrward,  and  Lord  George  was  at  last  obliged  to  leave 
the  Fields  exhausted  with  heat  and  fatigue,  beseeching  them 
to  be  peaceable  and  quiet.  Mrs.  Whitingham  set  him  down 
aC  die  House  of  Compibns  ;  and  at  the  very  time  th^t  he  thus 
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left  them  in  perfect  harmony  and  good  order,  it  appears  Sy 
^j^idence  of  Sir  Philip  Jennings  Gierke,  that  Palace  Yard 
^     Isin  uproar,  filled  with  mischievous  boys  and  the  lowest 

i^f  the  people. 
_  itlemen,  I  have  all  along  told  you,  that  the  Crown  was 
aVat'e  that4t  had  no  case  of  treason,  without  connecting  the 
noble  Prisoner  with  consequences,  which  it  was  in  som^uqk 
to  find  advocates  to  state,  without  proof  to  support  it.  I  can 
only  speak  for  myself;  that  small  as  my  chance  is  fas  times 
go)  of  ever  arriving  at  high  office,  I  would  not  accept  of  it 
on  the  terms  of  being  obliged  to  produce  against  a  fellow* 
citizen,  that  which  I  have  been  witness  to  this  day  :  for  Mr. 
Attorney  General  perfectly  well  knew  the  innocent  and  laud- 
able motive,  with  which  the  protection  was  given,  that  hp 
exhibited  as  an  evidence  of  guilt :  yet  it  was  produced  to 
insinuate,  that  Lord  George  Gordon,  knowing  himself  to  be 
theYiller  of  those  villains,  set  himself  up  as  a  saviour  from 
their  fur}%  We  called  Lord  Stormont  to  explain  this  matter 
to  you,  who  told  you  that  Lord  George  Gordon  came  to 
Buckingham  House,  and  begged  to  see  the  King,  sayings 
he  might  be  of  great  use  in  quelling  the  riots ;  and  can  there 
be  on  earth  a  greater  proof  of  conscious  innocence  ?  for  if  he 
had  been  the  wicked  mover  of  them,  would  he  have  gone  ta 
the  King  to  have  confessed  it,  by  offering  to  recall  his  follow- 
ers, from  the  mischiefs  he  had  provoked  ? — No  !  But  sincei 
notvv^ithstanding  a  public  protest  issued  by  himself  and  the 
Association,  reviling  the  authors  of  mischief,  the  Protest- 
ant cause  was  still  made  the  pretext,  he  thought  his  public 
exertions  might  be  useful,  as  they  might  tend  to  remove  the 
prejudices  which  wicked  men  had  diffused.  The  King 
thought  so  likewise,  and  therefore  (as  appears  by  Lord 
Stormont)  refused  to  see  Lord  George  till  he  had  given  the 
test  of  his  loyalty  by  such  exertions.  But  sure  I  ani,  oui 
gracious  Sovereign  meant  no  trap  for  innocence,  nor  ever  re- 
commended it  as  such  to  his  servants. 

Lord  George's  language  was  simply  this  ;  "  The  multi* 
'*  tude  pretend  to  be  perpetrating  these  acts,  under  the  autho*- 
"  rity  of  the  Protestant  petition  ;  I  assure  Your  Majesty  they 
"  are  not  the  Protestant  Association,  and  I  shall  be  glad  to  be 
*'  of  any  service  in  suppressing  them."  I  say,  by  God,  that 
man  is  a  ruffian,  who  shall,  after  this,  presume  to  build  upon 
such  honest,  artless  conducjt  as  an  evidence  of  guilt.  Gen- 
tlemen, if  Lord  George  Gordon  had  been  guilty  of  high 
tisason  fas  Ts  assumed  to-day)  in  the  face  of  the  whole  Par- 
how  are  all  its  inembers  to  ^fe&d  themselves,  from 
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|be  nfifi^prisQD  of  suffering  such  a  person  to  go  at  large  and 
to  approach  his  Sovereign  ?^ — ^The  man  who  conceals  th(g;  per- 
petration of  treason,  is  nimself  a  traitor  :  but  they  aje  all 
perfectly  safe,  for  nobody  thought  of  treason  till  fears  arising 
from  another  quarter  bewildered  their  senses.  The  King, 
therefore,  and  his  servants,  very  wisely  accepted  his  promise 
of  assistance,  and  he  flew  with  honest  zeal  to  fulfil  it.  Sir 
Philip  Jennings  Gierke  tells  you,  that  he  made  use  of  every 
expression  which  it  was  possible  for  a  man  in  such  circum- 
stances to  employ.  He  begged  them,  for  God's  sake  to  dis- 
perse and  go  home ;  declared  his  hope,  that  the  petition 
would  be  granted,  but  that  rioting  was  not  the  way  to  effect 
it.  Sir  Philip. said  he  felt  himself  bound,  without  being  par- 
ticularly asked,  to  say  every  thing  he  could  in  protection  of  an 

Jnjurcd  and  innocent  man,  and  repeated  again,  that  there  was 
not  an  art,  which  the  Prisoner  could  possibly  make  use  of,  that 
he  did  not  zealously  employ ; — ^but  that  it  was  all  in  vain.  I  be- 
gan, says  he,  to  tremble  for  myself,  when  Lord  George  read 
the  resolution  of  the  House,  which  was  hostile  to  them,  and 
said  their  petition  would  not  be  taken  into  consideration  till 
they  were  quiet.  But  did  he  say.  Therefore  go  on  to  burn 
and  destroy  ?— On  the  contrary,  he  helped  to  pen  that  mo- 
tion, and  read  it  to  the  multitude,  rt^  one  which  he  himself  had 
approved*  After  this  he  went  into  the  coach  with  Sheriff 
Pugh,  in  the  city ;  and  there  it  was,  in  the  presence  of  the 
very  magistrate,  whom  he  was  assisting  to  keep  the  peace, 
that  he  pubrtcly  signed  the  protection  which  has  been  read  in 
evidence  against  him :  although  Mr.  Fisher,  who  now  stands 
in  my  presence,  confessed  in  the  Privy  Council,  that  he  him- 
self had  granted  similar  protections  to  various  people — yet 

"he  was  dismissed^  as  having  done  nothing  but  his  duty* 

This  is  the  plain  and  simply,  truth— ^and  for  this  just  obedi- 

,  cnce  to  His  Majesty's  request,  do  the  King's  servants  come 
to-day  into  his  Court,  where  he  is  supposed  in  person  to  sit, 
to  turn  that  obedience  into  the  crime  of  high  treason,  and  to 
ask  you  to  put  him  to  death  for  it. 

Gentlemen,  you  have  now  heard,  upon  the  solemn  oaths 
of  honest  disinterested  men,  a  faithful  -  history  of  the  con- 
duct of  Lord  George  Gordon,  from  the  day  he  became  a 
member  of  the  Protestant  Association,  to  the  day  that  he 
was  committed  a  prisoner  to  the  Tower.  And  I  have  no 
douGt,  from  the  attention  with  which  I  have  been  honoured 
from  the  beginning,  that  you  have  still  kept  in  your  minds  the 
principles,  to  which  I  entreated  you  would  apply  it,  and  that 
vou  have  measur^  it  bv  that  standard. 
'  Vol.  L  '^^      \^      11 
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You  have  therefore  only  to  look  back  to  the  whdle  of 
it  together  ; — to  reflect  on  all  you  have  heard  concerning 
him  i— to  trace  him  in  your  recollection  through  every  part 
^  the  transaction  ; — and,  considering  it  with  one  manly  libe- 
ral view,  to  ask  your  own  honest  hearts,  whether  you  can  say, 
that  this  noble  and  unfortunate  youth  is  a  wicked  and  delibe* 
rate  traitor,  who  deserves  by  your  verdict  to  suffer  a  shame- 
ful and  ignominious  death,  which  will  stain  the  ancient  honours 
of  his  house  for  ever. 

The  crime  which  the  Crown  would  have  fixed  upon  him 
that  he  assembled  the  Protestant  Association  round  the 


is 


House  of  Commons,  not  merely  to  influence  and  persuade 
Parfiarnent  by  the  earnestness  of  their  supplications ^  but  actu- 
ally to  coerce  it  by  hostile  rebellious  ybrce— That  finding  him- 
self disappointed  in  the  success  of  that  coercion,  he  afterwards 
incited  his  followers  to  abolish  the  legal  indulgences  to  Pa- 

Eists,  which  the  object  of  the  petition  was  to  repeal,  by  the 
uming  of  their  houses  of  worship,  and  the  destruction  of 
their  property,  which  ended  at  last  in  a  general  attack  on  the 
property  of  all  orders  of  men,  religious  and  civil,— on  the 
public  treasures  of  the  nation, — and  on  the  very  being  of  the 
government. 

To  support  a  charge  of  so  atrocious  and  unnatural  a  com- 
plexion, the  laws  of  the  most  arbitrary  nations  would  require 
the  most  incontrovertible  proof.  Either  the  villain  must 
have  been  taken  in  the  overt  act  of  wickedness,  or,  if  he  work- 
ed in  secret  upon  others,  his  guilt  must  have  been  brought 
out  by  the  discovery  of  a  conspiracy,  or  by  the  consistent 
^enour  of  criminality ; — the  very  worst  inquisitor  that  ever 
dealt  in  blood  would  vindicate  the  torture  by  plausibility  at 
least,  and  by  the  semblance  of  truth. 

What  evidence  then  will  a  jury  of  Englishmen  expect 
from  the  servants  of  the  Crown  of  England,  before  they , 
deliver  up  a  brother  accused  before  tl>em  to  ignominy  and 
death  ? — What  proof  will  their  consciences  require  ? — 
What  will  their  plain  and  manly  understandings  accept 
of  ?— What  does  the  immenK>rial  custom  of  their  fathers, 
and  the  written  law  of  this  land,  warrant  them  in  demand- 
ing ? — ^nothing  less,  in  any  case  of  bloody  than  the  clearest 
and  most  unequivocal  conviction  of  guilt. — But  in  this 
case  the  act  has  not  even  trusted  to  the  humanity  and 
justice  of  our  general  law,  but  has  said  in  plain,  rough, 
expressive  terms — proveably — ^that  is,  says  Lord  Coke,  not 
upon  conjectural  presumptions  or  inferences^  or  strains  of 
xoit^  but  upon  direct  and  plain  PRoor— "  For  the  King, 
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^  LcMrds,  and  Commons,"   continues  that  great  lawyer,  "  did 
**  not  use  the  word  probably^  for  then  a  common  argument 
"  might  have  served;   but  proveably^  which  signifies   t^ 
^*  highest  force  of  demonstration." — And  what   evidehcef 
Gentlemen  of  the  Jury,  does  the  Crown  offer  to  you  in  comr 
pliance  with  these  sound  and  sacred  doctrines  of  justice  ? — 
a  few  broken,  interrupted,  disjointed  words,  without  context 
or  connexion, — uttered  by  the  speaker  in  agitation  and  heat, 
— ^beard  by  those  who  relate  them  to  you,  in  the  midst  of 
tumult  and  confusibn, — and  even  those  words,  mutilated  as 
they  are,  in  direct  opposition  to,  and  inconsistent  with  re- 
peated and  earnest  declarations,  delivered  at  the  very  same 
time,  and  on  the  very  same  occasion,  related  to  you  fay  a 
much  greater  number  of  person^  and  absolutely  incompatible 
with  the  whole  tenour  of  his  6pnduct.     Which  of  us  all, 
Gentlemen,  would  be  safe,  standh^g  at  the  bar  of  God,  or 
man,  if  we  were  not  to  be  judged  by  the  regular  current  of 
our  lives  and  conversations,  but  by  detached  and  unguarded 
expressions,  picked  out  by  malice,   and  reaorded,  without 
context  or  circumstances,  against  us  ?  Tet  such  is  the  only 
evidence,  on  which  the  Crown  asks  you  to  dip  your  hands, 
and  to  stain  your  consciences,  in  the  innocent  blood  of  the 
noble  and  unfortunate  youth  who  now  stands  before  you  :— 
on  the  single  evidence  of  the  words  you  have  heard  from 
their  witnesses,  CJor  of  what  but  words  have  you  heard? J 
which,  even  if  they  had  stood  uncontroverted  by  the  proofs 
that  have  swallowed  them  up,  or  unexplained  by  circum- 
stances which  destroy  their  malignity,  could  not,  at  the  very 
worsts  amount  in  law  to  more  than  a  breach  of  the  act  against 
tumultuous  petitioning  (if  such  an  act  still  exists ;)  since  the 
worst  malice  of  his  enemies  has  not  been  able  to  bring  up  one 
single  witness  to  say,  that  he  ever  directed^  countenanced^  or 
^approved  rcbelli6us  force  against  the  legislature  of  his  coun- 
tr>%     It  is  therefore  a  matter  of  astonishment  to  me,  that  men 
can  keep  the  natural  colour  in  their  cheeks,  when  they  ask 
for  human  life,  even  on  the  Crown's  original  case,  though^  the 
Prisoner  had  made  no  defence. — But  will  they  still  continue 
to  ask  for  it  after  what  they  have  heard  ?  I  will  just  remind 
the  Solicitor  General,  before  he  begins  his  reply,  what  mat- 
ter he  has  \o  encounter.     He  has  to  encounter  this  : — That 
the^  going  up  in  a  body  was  not  even  originated  by  Lord 
George,  but  by  others  in  his  absence, — That  when  proposed 
,by  him  officially  "as  Chairman  it  was  adopted  by  the  w/io/tr 
Association,  ai^l  consequcndy  was  their  act  as  much  as  his. 
—That  it  was  adopled  not  in  a  conclave,  but  with  open  doors, 
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aitjthe  resolution  published  to  all  the  world. — That  it  wa* 
known  of  course  to   the   ministers  and  magistrates  of  the 
^|;untry,  who  did  not  even  signify  to  him,  or  to  any  body 
else,  its  illegality  or  danger.-— That  decency  and  peace  were 
enjoined  and  commanded. — ^That  the  regularity  of  the  pro- 
cession, and  thoses  badges  of  distinction,  which  are  now 
cruelly  tumejd  into  the  charge  of  an  hostile  array  against  him, 
Were  expressly  and  publicly  directed  for  the  preservation  of 
peace^  and  the  prevention  of  tiunult. — Th^t  while  the  House 
was  deliberating,   he    repeatedly  entreated   them  to  behave 
with  decency  and  peace,  and  to  retire  to  their  houses ;  though 
he  knew  not  that  he  was  speaking  to  the  enemies  of  his  cause* 
— ^That  when  they  at  last  dispersed,  no  man  thought  or  ima- 
gined that  treason  had  been  committed.— -That  he  retired  to 
bed,  where  he  lay  unconscious  that  ruffians  were  ruining  him, 
by  their  disorders  in  the  jiightf— That  on   Monday  he  pub- 
lished an  advertisement,'  reviling  the  authors  of  the  riots  : 
.and,  as  the  Protestant  cause  had  been  wickedly  made  the  pre- 
text for  them,  solemnly  enjoined  all  who  wished  well  to  it  to 
be  obedient  to  the  laws.     (Nor  has  the  Crown  even  attempted 
to  prove^  that  he  had  either  given^  or  that  he  afterwards  gave 
secret  instructions  in  opposition  to  that  public  admonitioTuJ 
— ^That  he  afterwards  begged  an  audience  to  receive  thb 
'  King's  commands  ; — that  he  waited  on  the  Ministers ; — that 
he  attended  his  duty  in  Parliament; — and  when   the  multi- 
tude,— amongst  whom  there  was  not  a  man  of  the  associated 
ProtestaJits^ — again  assembled  on  the  Tuesday,  under  pre- 
tence of  the  Protestant  cause,  he  offered  his    services,  and 
read  a  resolution  of  the   House  to  them,  accompanied  with 
every  expostulation,  which  a  zeal  for  peace  could  possibly 
inspire. — ^That  he  afterwards,  j^  pursuance  of  the  King^s 
rection, attended  the  magistrates  in  their  duty;  honestly  a 
honourably  exerting  all  his  powers  to  quell  the  fury  of  th(? 
multitude: — a    conduct    which,   to   the    dishonour  of    the 
Crown,  has  been  scandalously  turned  against  him,  by  crimma- 
ting  him  with  protections  granted  publicly  in  the  coach  of  the 
Sheriff  of  London,  whom  he  was  assisting  in  his  office  of 
magistracy ;  although  protections  of  a  similar  nature  were, 
to  the  knawledg<*  of  the  whole  Privy  Council,  .granted  by 
Mr.  Fisher  himself,  who  now  stands  in  my  presence  unac- 
cused and  unreproved,  but  who,  if  the  Crown  that  summoned 
him  durst  have  called  him^  would  have  dispn^rsed  to  their  coh- 
fusioni  the  slightest  imputation  of  guilt. 

What  then  has  produced  this  trial  for  high  treason  ^-  or 
given  it,  when  produced,  the  seriousness  and  SQlemnity  it 
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wears  ?— What^  but  the  inversion  of  all  justice,  by  judging 
from  ccmseqtiencesy  instead  of  from  causes  and  designs  P^— 
what  but  the  artful  manner,  in  which  the  Crown  has  ende^^ 
voured  to  blend  the  petitioning  in  a  body,  and  the  zeal  ?Nvm 
which  an  animated  disposition  conducted  it,  with  the  melan- 
choly crimes  that  followed  r— crimes,  which  the  shameful  in- 
dolence of  our  magistrates, — whick  the  total  extinction  of 
all  police  and  govemmeiit,  suffered  to  be  committed  in  broad 
day,  and  in  the  delirium  of  drunkenness,  by  an  unarmed  ban- 
ditti, without  a  head,-^— without  plan  or  object,'— and  without 
a  refuge  from  the  instant  gripe  of  justice  : — a  banditti,  with 
whom  the  associated  Protestants,  and  their  President,  had  no 
manner  of  connexion,  and  whose  cause  they  overturned, 
dishonoured,  and  ruined* 

How  unchristian  rfien  is  it  to  attempt,  without  evidence, 
to  infect  the  imaginations  of.  men  who  are  sworn  dispassion- 
ately and  disinterestedly  to  try  the  trivial  offence,  of  assem- 
bling a  multitude  with  a  petition  to  repeal  a  law  (which  has 
happened  so  often  in  all  our  memories),  by  blending  it  with 
the  fatal  catastrophe,  on  which  every  man's  mind  may  be 
supposed  to  retain  some  degree  of  irritation  ? — OJie  !  OJie  I 
Is  die  intellectual  seat  of  justice  to  be  thus  impiously  shaken  ? 
—Are  your  benevolent  propensities  to  be  thus  disappointed 
and  abused  I — Do  they  wish  you,  while  you  are  listening  to 
the  evidence,  to  connect  it  with  unforeseen  consequences,  in 
spite  of  reason  and  truth  ?-*Is  it  their  object  to  hang  the 
millstone  of  prejudice  around  his  innocent  neck  to  sink  him  ? 
—If  there  be  such  men^  may  Heaven  forgive  them  for  the 
attempt,  and  inspire  you  with  fortitude  and  wisdom,  to  dis- 
charge your  duty  with  calm^  steady,  and  reflecting  minds. 

Gentlemen,  1  have  no  manner  of  doubt  that  you  will. — 
\  am  ^re  you  cannot  but  s^  notwithstanding  my  great  in- 
*abiHfv,  increased  by  a  perturbation  of  mind  (arising,  thank 
God  f  from  no  dishonest  cause),  that  there  has  been  not  only 
no  evidence  on  the  ptrt  of  the  Crown,  to  fix  the  guilt  of  the 
late  commotjpns*  upon  the  Prisoner,  but  that,  on  the  contra- 
ry, we  have  beejj  able  to  resist  the  probability^  I  might  al- 
^mbst  say  the  possibility — of  the  charge,  not  only  by  living 
witnes8eS|^  whom  we  only   ceased  to  call,  becai^e   the  trial 
would  never  have  ended,  but  by  the  evidence  of  all  the  blood 
tMkt  has  paid  the  forfeit  of  that  guilt   already ;  an  evidence 
that  I  will  ^e^upon  me  to  say   is  the  strongest,  and  most 
unanswerable,  wnich  the  combination  of  natural  evefts  ever 
brought  together  since  the  beginning  of  the  world  for  the 
deliveffuic^  of  the  oppressed.     Since  in  the  late  numerous 
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tij^s  for  acts  of  violence  and  depredation,  though  conduqted 
by  the  ablest  servants  of  the  Crown,  with  a  laudable  eye  to 
^£  itivestigaiion  of  the  subject  which  now  engages  us,  no 
§R '  fact  appeared,  which  showed  any  plan,-— any  object,-*- 
any  leader.— Since  out  of  forty-four  thousand  persons,  who 
signed  the  petition  of  the  Protestants,  not  one  was  to  be 
found  among  those  who  were  convicted,  tried,  or  even  ap- 
'  prehended  on  suspicion ;— -and  since  out  of  all  the  felons^ 
who  were  let  loose  from  prisons,  and  who  assisted  in  the 
destruction  of  our  property,  not  a  single  wretch  was  to  he 
found,  who  could  even  attempt  to  save  his  own  life,  by  the 
plausible  promise  of  giving  evidence  to-day. 

What  can  overtuni  such  a  proof  as  this  ? — Surely  a  good 
man  might,  without  superstition,  believe,  that  such  an  union 
of  events  was  something  more  than  natural,  and  that  the  Di- 
vine Providence  was  watchful  for  the  protection  of  innocence 
and  truth. 

1  may  now  therefore  relieve  you  from  the  pain  of  'hearing 
me  any  longer,  and  be  myself  relieved  from  speaking  on  a 
subject  which  agitates  and  distresses  me.  Since  Lord  George 
Gordon  stands  clear  of  every  hostile  act  or  purpose;  against 
the  Legislature  of  his  country,  or  the  properties  of  his  fel* 
Ibw-subjects*— since  the  whole  tenour  of  his  conduct  repdb 
the  belief  of  the  traitorous  intention  charged  by  the  indict- 
ment—^my  task  is  finished.  I  shall  make  no  address  to  your 
passions — I  will  not  remind  you  of  the  long  and  rigorous  im- 
prisonment he  has  suffered ;— -I  will  not  speak  to  you  of  his 
great  youth,  of  his  illustrious  birth,  and  of  his  uniformly 
animated  and  generous  zeal  in  Parliament  for  the  constitu- 
tibn  of  his  country.  Such  topics  might  be  useful  in  the  bal- 
ance of  a  doubtful  case ;  yet  even  then  I  should  have  trusted 
to  th^  honest  hearts  of  Englishmen  to  have  felt  them  %ithoti 
excitation.  At  present,  the  plain  and  rig^d  rules  of  jflbtice  ^ 
and  truth  are  sufficient  to  entide  me  to  your  verdict# 
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Davies  Shipley,  Dean  of  St.  Asaph,  on  his  Trial  for 
publishing  a  seditious  LibeL 
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IN  the  year  1 783,  soon  after  the  conclusion  of  the  calamitous  war 
in  America^  the  public  attention  was  very  warmly  and  generally 
turned  throughout  this  country  towards  the  necessity  of  a  reform 
in  the  representation  of  the  people  in  the  House  of  Commons.  Seve^ 
ral  societies  were  formed  in  different  parts  of  Efigland  and  Wales' 
for  the  promotion  of  it ;    ana  the  Duke  of  Richmond,  and  Mr,   ^ 
Pitt^  the  then  Minister^  took  the  lead  in  bringing  the  subject  before 
Parliament, 
To  render  this  great  national  object  intelligible  to  the  ordinary 

the  people^  Sir  William  Jones^  then  an  eminent  barrister 
and  afterwards  one  of  the  Judges  of  the  Supreme  Court 

iure  at  Bengal^  composed  a  DieUogue  between  a  SAolar 
enOM^^rmer,  as  a  vehicle  for  explaining  to  common  capacities  the 
grmlrprinciples  of  society  and  government^  and  for  shoning  the  de- 
feels  in  the  representation  of  the  people  in  the  British  Parliament. 
Sir  William  Jones  having  married  a  sister  of  the  Dean^of  Si. 
Asaphj  he  became  acquainted  wUhy  and  interested  in  this  Dialogue^ 
and  recommended  it  strongly  to  a  committee  of  gentlemen  of  Fii^t-  * 
shire,  who  were  at  that  time  associated  for  the  object  of  reform^  where 
itmas  read,  euid  made  the  subject  of  a  vote  of  approbation^  The  ' 
dSrrt  party  on  the  other  hand  having  made  a  vi(dent  attack  upon  this 
committee  for  the  countenance  thus  given  to  the  Dialogue,  the  Dean  ^ 


world  might  decide  th^  controversy,  sent  it  to  be  printed,  prefixing  to 
it  the  following  advertisement : 

^  A  sbort^efence  hat^  beea  thoag;ht  oecessaiy  aga1k»t  a  tio* 
**  leot  and  groundlefis  attack  upon  the  Flintshire  Coniinittcc,  for 
'*  hiHog  testified  their  approbation  of  the  following^  Dialogue,  whicli 
'*  kath  b6|p  publicly  branded  with  the  most  injurious  epithets  ^^ 
**  and  it  B  conceivA  that  the  sure  waj  to  vindicate  this  little 
'*  t^t  from  so  iHijust  a  character,  -will  be  In  publicly  to  pro- 
**  dace  it '  The  firieads  of  the  ReTolutiba  will  instantly  seei  tbst 
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^\it  eo/itaiofi  no  principle  which  has  not  the  support  of  the  high* 
''  est  authority,  as  well  as  the  clearest  reason. 

If  the  dpctrines  which  it  slightly  touches  in  a  manner  suited 

lib  the  nature   of  the  Dialogue,  be  Vsedilious,  treasonable,  and 

^*  diabolical^'  Lord  Somers  was  an  incendiary,  Locke   a  traitor, 

^  and  the  Convention   Parliament  a  pandaemonium ;  but  if  those 

'*  names  are  the  glory  and  boast  of  England,  and  if  that  Conven- 

'**  tion  secuf^d  pur  liberty  and  happiness,   tlien  the  doctrines  in 

•''^  question,   are  not  only  just  and  rational,  but  constitutional  and 

'  "  sahitary :  apd  the  reproachful  epitliets  belong  wholly  to  the  sys- 

,  **  tern  of  those  who  so  grossly  misapplied  ifi" 

The  Dial4fguc  being  puiflished^  the  Itite  Mr.  Fitsmaurice,  brother  to 
the  late  Marqu\§,  of  tdinsdaivne,  prrfeiTeda  bill  of  indictment  (igainst 
the  Dean  for  a  Ubely  at  the  great  ^ssions  far  Denbighgliire^  where 
the  caxise  stood  to  be  tried  at  IVre  ham  assizeSy  in  the  swmner  of 
1783,  hut  fvas  put  off'  by  an  application  to  the  Courts  founded 
upon  the  circulation  of  papers  to  prejudice  the  trial.  At  the  Spring 
assises  for  Wrexham  in  1784,  the  cause  again  stood  for  trial, 
and  the  Defendant  attended  by  his  Counsel  a  second  time^  when 
it  was  removed  by  the  Prosecutor  into  the  Court  of  King'^s  Bench, 
and  came  on  at  last  to  be  tried  at  Shrewsbury^  as  being  in  Ou  next  ad- 
jacent  English  county. 

The  indictinent  set  forth,  *^  That  IVUUam  Davies  Shipley,  late  of 
'^  lAannerch  Park,  in  the  ^parish  of  HenUan  in  the  county  of  D^ 
'^  bigh,  clerk,  being  a  person  of  a  wicked  and  turbuUtU  disposition, 
^*  and  maliciously  designing  and  intending  to  excite  and  diffuse, 
**  amongst  the  subjects  of  this  realm,  discontents,  jealousies,  and 
*'  suspicions  of  jowr  Lord  the  King,  and  his  government^  and  dis- 
>^  affection  and  disloyalty  to   the  person  and  government  of  our 
'^  Lord  the  now  King ;  and  to  raise  very  dangerous  seditions  and 
%.  '^  tumults  7vithin  this  kingdom  ;    and  to  draw  the  government  of 
'    ''  this  kingdom  into  great  scandal,  infamy,  and  disgrace  ;  and  to  tn* 
'"  cite  the  subjects  of  our  1  ord  the  King  to  attempt,  by  force  and 
'^  violence,  and  with  arms,  to  make  alterations  in  the  govemmfpi, 
^^  state,  and  constitution  of  this  kingdom,  on  the  first  day  of  April, 
,    '*  t»  the  twenty4hirdyear  of  the  reign  of  our  Sovertign  LiifrdOeorge 
"  the  Third,  now  King  of  Great  Britain^andsoforth^  at  Wrexham, 
"^  in  the  county  of  Denbigh  ajoresaid^  wickcdbjand  seditiously  pub- 
'^  lished  and  caused  and  procured  to  be  pubashA  a  certain  false, 
^\  wicked,  mali^ous,  seditious,  and  scandedoum  libel  of  and  cona^" 
"  ing  o^r  said  Lord  the  King,  and  the  government  of  this  reakn, 
'^  in  the  form  of  a  Dialogue  between,  ebisupposed  gemfleman  and  a 
^  supposed  farmer,  wherein  the  part  of  the  supposed  gentleman, 
«^  in  the  supposed  Dialogue,  is  denoted  by  the  letter  O,  aSd  the 
♦  '^  part  of  the  supposed  farmer    in  such   supposed  Ifialogui^  is 
'«  denoted  by   the  letter  F,  entitled, '  The  I^nciples  of  GoTem- 
''  meat,  iq  a  Dialogue  between  a  Gentiemaa  and  sdFarmer.*  In  i|fticfc 
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^  said  Hbel  are  contained  thefalse^  wicked^  malicious^  aeditiouSt  and 

scandalous  matters  following^"  {to  wit.  J 

The  indictment  then  set  forth  verbatim  the  following  Dialogue^ 
without  any  averments  or  inmundos^  except  those  above  mentiimKd^ 
viz.  that  by  '^  G/'  throughout  the  Dialogue  was  meant  Qentlemant 
and  by  ¥  J"  Farmer— By  "  The  King"  (when  it  occurred,)  The 
King  of  Great  Britain  ;  and  by  *'  Parliament"  (when  it 
occurred,)  The  Parliament  of  this  kingdom.  The  Dialogue 
therefore  as  it  follows  is  in  fact  the  whole  indictment,  only  without 
the  constant  repetition  that  F.  means  Farmer j  K.  King,  ana  P.  Par* 
liament. 


Thb  Principles  of  Government  in  a  Dialoovs  bxtween 

A  Gentleman  and  a  Farmer. 

F.  Why  should  humble  men,  like  me,  sign  or  set  marks  to  pe* 
titioQs  of  this  nature  ?  It  is  better  for  us  farmers  to  mind  our 
husbandry,  and  leave  what  we  cannot  comprehend  to  the  King  and 
Parliament. 

0«  Tou  can  comprehend  more  than  you  imagine ;  and  as  a 
free  member  of  a  free  state,  have  higher  things  to  mind  than  you 
may  conceive. 

F.  If  by  free  you  mean  out  of  prison,  I  hope  to  condnue  so,  as 
kngwl  can  pay  my  rent  to  thesquire^s  bailiff;  but  what  is  meant 
by  a  free  state  ? 

G.  Tell  me  first  what  is  meant  by  a  club  in  the  village,  of  wliicb 
I  know  you  to  be  a  member  ? 

F.  It  is  an  assembly  of  men,  who  meet  after  work  every  Sa- 
turday te  be  merry  and  happy  for  a  few  hours  in  the  week. 

G.  Have  you  no  other  object  but  mirth  ? 

F.  Yes ;  we  have  a  box,  into  which  we  contribute  equally  from 
our  monthly  or  weekjly  savings,  and  out  of  which  any  members 
of  the  club  are  to  be  relieved  in  sickness  or  poverty ;  for  the 
parish  officers  are  so  cruel  and  insolent,  that  it  were  better  to  starve 
than  apply  to  them  for  relief. 

O.  Did  they,  or  the  squire,  or  the  parson,  or  all  together,  compel 
yoa  to  form  this  society  ? 

F.  Oh  !  no;  we  could  not  be  compelled;  we  formed  it  by  our 
choice. 

O.  You  did  right — But  have  you  not  some  head  or  president  oi 
jroor  club  ? 

F.  The  master  for  c»eh  night  is  chosen  by  all  the  company 
prwnl  the  week  before. 

6.  Does  he  make  laws  to  bind  you  in  case  of  ill-temper  or 
misbefaiviour? 

F.  He  make  laws !  He  bind  us!  No;  we  have  all  agreed  to  a 
aet  of  equal  rules,  which  are  signed  by  every  new  cottier,  and  were 
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imttflii  10  a  strange  hand  hy  yoang  Spelman,  the  iawyer^s  clcfiri^ 
whose  uncle  is  a  member. 

O^  What  (houki  you  do,  if  any  member  were  to  insist  on  be- 
coming perpetual  master^  and  altering  your  rules  at  his  arbitrary 
will  and  pleasure  ?  ^ 

F.  We  should  expel  him. 

G.  Whatyif  he  were  to  bdng  a  seijeaot's  guard,  when  the  mi- 
litia are  quartered  in  your  neighbourhood,  and  insist  upon  your 
obeyii^  him? 

F.  We  would  resist  if  we  could ;  if  not,  the  society  would  be 
broken  up. 

G.  Suppose  that,  with  his  seijeanf s  guard,  he  were  to  take  the 
money  out  j>f  the  box,  or  out  of  your  pockets? 

F.  Would  not  that  be  a  robbery? 

G.  I  am  seeking  information  from  you.  How  should  you  act 
upon  such  an  occasion? 

F.  We  should  submit  perhaps,  at  that  time ;  but  should  afterwards 
try  io  apprehend  the  robbers. 

G.  What  if  you  could  not  apprehend  them  ? 

F.  We  might  kill  them,  I  should  think ;  and  if  the  King  would 
not  pardon  us,  God  would. 

G.  How  could  you  either  apprehend  them,  or,  if  they  resisted, 
kill  them,  without  a  sufTieient  force'  in  your  own  hands  ? 

F.  Oh !  we  are  all  good  players  at  singlc-stick,  and  each  of  us  has 
a  stout  cudgel  or  quarter-staff  in  the  comerof  his  room. 

.    G.  Suppose  that  a  few  of  the  club  were  to  domineer  over  the 
rest,  and  insist  upon  making  laws  for  them? 
.  F.  We  must  take  the  same  course ;  except  it  would  be  ciasier  to 
restrain  one  man  than  a  number ;  but  we  should  be  the  majority 
with  justice  on  our  side. 

G.  A  word  or  two  on  another  head.  Some  of  you,  I  presume, 
are  no  great  accountants? 

F.  Few  of  us  understand  accounts;  but  we  trust  old  Lilly,  the 
schoolmaster,  whom  we  believe  to  be  an  honest  man ;  and  he  keeps 
the  key  of  our  box. 

G.  If  your  money  should,  in  time,  amount  to  a  laige  sum,  it 
might  not,  perhaps,  be  safe  to  keep  it  at  lus  house,  or  in  any  pri- 
vate house. 

F.  Where  else  should  we  keep  it? 
.    G.  You  might  choose  to  put  it  into  the  fonda,  or  to  lend  it  the 
squire,  who  has  lost  so  much  lately  at  JN'ewmarket,  taking  his  bond 
on  some  of  his  fields,  as  your  security  for  ptfyrment,  with  interest 

F.  We  must,  in  that  case,  confide  in  young  Spelman,  who  wiU 
soon  set  up  for  himself^  and,  if  a  lawyer  can  be  honest,  will  be 
an  honest  lawyer. 

G;  ^  What  p^wer  do  yo«  giv«  to  Lilly,  or  should  you  give  to  Spel- 
man, in  the  case  supposed  ? 
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F.  No  power;  we  should  give  them  both  a  due  allowance  for 
tbdr  trouble,  and  should  expect  a  Adtbful  account  of  all  tbej  had 
<toQe  for  us. 

G.  Honest  men  may  ch^mge  their  nature.  What  if  both  or  either 
of  them  were  to  deceive  jou  ? 

F.  We  should  remove  them,  put  our  trust  in  better  men,  and  try  to 
repair  our  loss. 

O.  Did  it  never  occur  to  yoa»  that  every  state  or  nation  was  only 
a  great  club  ? 

F.  Nothing  ever  occurred  to  me  on  the  subject;  for  I  never 
thought  about  it 

G.  Though  you  never  thought  before  on  the  subject,  yet  you 
may  be  able  to  tell  me  why  you  suppose  men  to  have  assembled,  ind 
to  have  formed  natiooa^  communities,  or  states,  which  all  mean  the 
aame  thing? 

F.  In  order,  I  should  imagine,  to  be  as  happy  as  they  can 
while  they  live. 

G.  By  happy,  do  you  mean  merry  only  ? 

F.  To  be  as  merry  as  they  can  without  hurting  themselves  or  their 
neighbours,  but  chiefly  to  secure  themselves  from  danger,  and  to  re- 
lief their  wants. 

G.  Do  you  believe  that  any  King  or  Emperor  compelled  them  to 
asMwiate? 

F.  How  could  one  man  compel  a  multitude  ?  a  King  or  an  Em- 
peror, I  presume,  is  not  bom  with  a  hundred  hands. 

G.  When  a  prince  of  the  blood  bhall,  in  any  country,  be  so  distin- 
guished 1^  nature,  I  shall  then«  and  then  only,  conceive  him  to  be  a 
greater  man  than  you ;  but  might  not  an  army,  with  a  King  or  General 
ai  their  head,  have  compelled  them  to  assemble  ? 

F.  Tes;  but  the  army  must  have  been  formed  by  their  own 
choice;  one  man  of  a  few  can  never  govern  many  witliout  their 
consent 

G.  Suppose,  however,  that  a  multitude  of  men  assembled  in  a 
town  or  city,  were  to  choose  a  King  or  Governor;  might  they 
not  give  him  high  power  and  authority? 

F.  To  be  sure;  but  they  would  never  be  so  mad,  I  hope,  as 
to  give  him  a  power  of  making  their  laws. 
O.  Who  else  would  make  them? 

F.  The  whole  nation  or  people. 

G.  What  if  they  disagreed  ? 

F.  The  opinion  of  the  greater  number,  as  in  our  viUage-chibs, 
must*  be  taken,  and  prevail. 

G.  Wlnt  cmiid  be  done,  if  the  society  were  so  laijge  that  all 
could  not  meet  at  the  same  place? 

F.  A  greater  number  must  choose  a  less* 

G.  Who  should  be  the  choosers? 

F.  All  who  are  that  upon  tiie  pariib  k  our  cl«b«    If  ft  roan 
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aikf  v^»ef  t)f  tbe  oveneer,  he  ceases  ta.be  ooeef  im^  beeiufle  he 
must  depend  upon  the  ovefwer. 

G.  Could  not  a  few  men,  oie  in  seven,  for  instance,  choote  the  ns- 
seliiUy  of  iaw^nak^rs  a»  well  as  a  larger  number? 

F.  As  conveniently,  perhaps;  but  1  would  not  su£Ber  vof  man  to 
diooee  another  who  was  to  make  laws,  hy  which  my  ni^ney  or 
my  life  might  be  taken  from  me. 

G.  Have  you  a  fireehcdd  in  any  county  of  forty  abiUings  a 
year  ? 

F.  I  ha?e  notliing  in  the  world  but  ray  cattle,  implements  of  hus- 
bandry, and  household  goods,  together  with  my  farm,  for  which  I 
pay  a  fixed  rent  to  tlHs  squire. 

G.  Have  you  a  vote  in  any  city  or  borough  ? 

F.  I  have  no  vote  at  ail;  but  am  able,  by  my  honest  labour,  to 
support  my  wife  and  four  children ;  and  whilst  I  act  honestly,  I  may 
i^  the  laws. 

G.  Can  you  be  ignorant,  that  the  Parliament  to  whidi  raembexs 
are  sent  by  this  county,  and  by  the  next  marketrtown,  have,  power 
to  make  new  laws,  by  which  you  and  your  family  may  be  strip- 
ped of  your  goods,  thrown  into  prison,  and  even  deprived  of  life? 

F.  A  dreadful  power!  Having  business  of  my  own,  I  never 
made  inquiries  concerning  the  business  of  Parliament;  but  imagined 
die  laws  had  been  fixed  for  many  hundred  years. 

G.  The  common  laws  to  which  you  refer,  are  equal,  just,  and 
humane;  but  the  King  and  Parliament  may  alter  them  when  they 
please. 

F.  The  King  ought  therefore  to  be  a  good  man,  and  the  Parlia* 
ment  to  consist  of  men  equally  good. 

G.  The  King  alone  can  do  no  harm;  but  who  must  juc^  the 
goodness  of  Parliament  men  ? 

F.  All  thope  whose  property,  freedom,  and  lives,  may  be  pjfected 
by  their  laws. 

G.  Tet  six  men  in  seven,  who  inhabit  this  kingdom,  have,  like 
you,  no  vote»;  and  *he  petition  which  I  desired  you  to  sign,  has 
nothing  for  its  object  but  the  restoration  of  you  all,  to  the  right  of 
choosing  those  law-makers,  by  whom  your  money  or  your  lives  may 
be  taken  from  you :  attend  while  I  read  it  distinctly. 

F.  Give  me  your  pen.  I  never  wrote  my  name,  ill  as  it  nay  be 
written,  with  greater  eagerness. 

G.  I  applaud  you,  and  trust  that  your  example  will  be  follow- 
ed by  mUiions*  Another  word  before  we  part.  Recollect  y^fx 
opinion  about  your  club  in  the  village,  and  tell  me  what  ought 
to  be  the  consequence,  if  the  King  alone  were  to  insist  on  makhig 
laws,  or  on  altering  them  at  his  will  and  pleasure. 

F.  JBte  too  must  be  expelled. 

G.  Oh  !  but  think  of  his  standing  army,  and  of  the  militia,  whkh 
now  axe  his  in  substance,  though  ours  in  form. 
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]P.  tfha  vere  to  efBplfOy  thai  fojpcQ  agaiopt  tbe  mtlifto,  Ikejr  would, 
and  oufbt  to  reaist  liiiii,  or  the  state  i^mlA  eeaae  lo  be  a  atate. 

G.  Wkat  if  the  great  accomintaQta,  and  great  lawyers,  the  LiHya 
and  Spelmans  of  the  oatioo,  were  to  abuee  their  Imal,  aad  eruc 
juie,  instead  of  faithfully  serving  the  public  ? 

F.  We  must  request  the  King  to  remove  them,  and  make  trial  of 
others;  but  none  should  implicitly  be  trusted. 

O.  Bol  what  if  a  few  great  Lords  or  wealthy  men  were  to  keep 
the  King  himself  in  subjection,  yet  exert  his  force,  lavish  histrea* 
mre,  and  misuse  his  name,  so  as  to  domineer  over  the  people,  and 
manage  the  Parliament  ? 

F.  We  must  fight  for  the  King  and  ourselves. 

G.  Tou  talk  of  fighting,  as  if  you  were  speaking  of  some  ms- 
lic  engagement  at  a  wake;  but  your  quarter-staffs  would  avail  yon 
little  against  bayonets. 

F.  We  might  easily  provide  ourselves  with  better  arms. 

G.  Not  so  easily.  When  the  moment  of  resistance  came,  you 
woald  be  deprived  of  all  arms ;  and  those  who  should  furnish  you  wit|i 
them,  or  exhort  you  to  take  them  up,  would  be  called  traitors, 
and  probably  put  to  death. 

F.  We  ought  always  therefore  to  be  ready,  and  keep  each  of 
OB  a  strong  firelock  in  the  corner  of  his  bedroom. 

G.  That  would  be  legal  as  well  as  rational.  Are  you,  my  hon* 
eat  firiend,  provided  with  a  musket? 

F.  I  will  contribute  no  more  to  the  club,  and  purchase  a  fire- 
lock with  my  savings. 

G.  It  is  not  necessary.  I  have  two,  and  will  make  you  a  pre- 
sent of  one,  with  complete  accoutrements. 

F.  I  accept  it  thankfully,  and  will  converse  with  you  at  your 
leisure  on  other  subjects  of  this  kind, 

G.  In  the  meanwhile,  spend  an  hour  every  morning  in  the  next 
fortnight,  in  learning  to  prime  and  load  expeditiously,  and  to  fire 
and  charge  with  bayonet  firmly  and  regularly.  I  say  eveiy  morning, 
because  M*  you  exercise  too  late  in  the  evening,  ycu  may  fall  in- 
to some  of  the  legal  snares,  which  have  been  spread  for  you  by 
those  gentlemen,  who  would  rather  secure  game  for  their  table, 
than  liberty  for  their  nation. 

F.  Some  of  my  neighbours,  who  have  served  in  the  militia,  will 
readily  teach  me;  and  perhaps  the  whole  village  may  be  per- 
suaded to  procure  arms,  and  learn  their  exercise. 

C  It  cannot  be  expected  that  the  villagers  should  purchase  arms; 
bat  they  might  easily  be  supplied,  if  the  gentry  of  the  nation 
would  spare  a  little  from  their  vices  and  luxury. 

F«  May  they  turn  to  some  sense  of  honour  and  virtue  ! 

G.  Farewell,  at  present,  and  remember.  That  a  free  state  is  only 
a  more  numerous  and  more  powerful  club;  and  th^t  he  only  is  a 
bee  man  who  is  a  member  of  such  a  state. 
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F.  CkK)d  nbrDiDg,  Sir,  jou  have  made  me  wiser  and  bietterdian 
I  was  yesterday;  and  yet  methinks,  I  had  some  knowledge  in  my 
own  mind  of  this  great  subject,  and  have  been  a  politician  all 
my  life  without  perceiving  it 


This  Dialogue  (as  above  set  forth  verbatim  from  ike  indict' 
ment^J  with  me  intentions,  as  aUeged  in  the  introductory  part^ 
constituted  the  charge,  and  the  publication  rf  it  by  the  DeeaCs  di- 
rection constituted  the  proof. 

On  the  Dean^s  patt,  the  abovementiened  adi^ertisemenl  prefixed 
to  it,  was  given  in  evidence  to  show  with  what  intention  he  pubUsh- 
ed  it ;  and  his  conduct  m  general  relating  to  it  was  proved.  Wit- 
nesses were  also  called  to  his  general  character  as  a  good  subject, 

Mr,  Bearcroft,  as  Counsel  for  the  Crown,  having  addressedthe  Ju- 
ry in  a  very  able  and  judicious  speech,  and  the  evidence  being  closed 
for  the  Crown,  Mr.  Erskine  sjwke  as  follows  for  the  Dean  rf  Si, 
Asaph. 


SPEECH 


FOR  THE 


DEAN  OF  ST.  ASAPH. 


Gentlemen  OF  the  Jury, 

AxY  learned  and   respectable  friend  having  informed  the 

Court  that  he  means  to  call  no  other  witnesses  to  support  the 
prosecution,  you  are  now  in  possession  of  the  whole  of  the 
evidence,  on  which  the  Prosecutor  has  ventured  to  charge 
my  reverend  Client,  the  Dean  of  St.  Asaph,  with  a  sedi- 
tious purpose  to  excite  disloyalty  and  disaffection  to  the 
person  of  his  King,  and  an  armed  rebellion  against  the  state 
and  constitution  of  his  country ;  which  evidence  is  nothing 
more  than  his  direction  to  another  to  publish  this  Dialogue, 
containing  in  itself  nothing  seditious,  with  an  advertisement 
prefixed  to  it,  containing  a  solemn  protest  against  all  se- 
dition. 

The  only  difficulty  therefore,  which  I  feel  in  resisting  so 
&lse  and  malevolent  an  accusation,  is  to  be  able  to  repress  the 
feeling  excited  by  its  folly  and  injustice,  within  those  boxmds 
which  may  leave  my  faculties  their  natural  and  unclouded  op- 
erations ;  for  I  solemnly  declare  to  you,  that  if  he  had  been 
indicted  as  a  libeller  of  our  holy  religion,  only  for  publishing 
that  the  world  was  made  by  its  Almighty  Author,  my  aston- 
ishment could  not  have  been  greater  than  it  is  at  this  mo- 
ment, to  see  the  little  book,  which  I  hold  in  my  hand,  present- 
ed by  a  Grand  Jury  of  English  subjects,  as  a  libel  upon  the 
government  of  England*  Every  sentiment  contained  in  it 
(if  the  interpretations  of  words  are  to  be  settled,  not  ac- 
cording to  fency,  but  by  the  common  rules  of  language)  is  to 
be  found  in  the  brightest  pages  of  English  literature,  and  in 
the  most  sacred  volumes  of  English  laws ;  if  any  one  sen- 
tence from  the  beginning  to  the  end  of  it  be  seditious  or  li- 
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bellous,  the  Bill  of  Rights  (to  use  the  language  of  the  ad- 
vertisement  prefixed  to  it)  was  a  seditious  libel  5— the  Revo- 
lution was  a  wicked  rebellion  ; — ^the  existing  government  is 
a  traitorous  conspiracy  against  the  hereditary  monarchy  of 
England  ; — ^and  our  gracious  Sovereign,  whose  title,  I  am 
persuaded,  we  are  all  of  us  prepared  to  defend  with  our 
blood,  is  an  usurper  of  the  crowns  of  these  kingdoms. 

That  all  these  absurd,  preposterous,  and  treasonable  con- 
clusions, follow  necessarily  and  unavoidably  from  a  conclu- 
sion upon  this  evidence i'-'^ivaLt  this  Dialogue  is  a  libel, — fol- 
lowing the  example  of  my  learned  friend,  who  has  pledged 
his  personal  veracity  in  support  of  his  sentiments,  I  assert,  up- 
on my  honour,  to  be  my  unaltered,  and  I  believe  I  may  say, 
unalterable  opinion,  formed  upon  the  most  mature  delibera- 
tion ;  and  I  choose  to  place  that  opinion  in  the  very  front  of 
my  address  to  you,  that  you  may  not,  in  the  course  of  it^ 
mistake  the  energies  of  truth  and  freedom  for  the  zeal  of 
professional  duty. 

This  declaration  of  my  own  sentiments,  even  if  mj^  friend 
had  not  set  me  the  example  by  giving  you  his,  I  should  hare 
considered  to  be  my  duty  in  this  cause ;  for  although,  in 
ordinary  cases,  where  the  private  right  of  the  party  accused 
is  alone  in  discussion,  and  no  general  consequences  can  fcd- 
low  from  the  decision,  the  advocate  and  the  private  man 
ought  in  sound  discretion  to  be  kept  asunder ;  yet  there  sire 
occasions,  when  such  separation  would  be  treacher^^  and  mean* 
ness.  In  a  case  where  the  dearest  rights  of  sodety  are  in- 
volved in  the  resistance  of  a  prosecution, — ^where  the  party 
accused  is  (as  in  this  instance)  but  a  mere  name, — ^wherethe 
whole  community  is  Wounded  through  his  sides, — and  where 
the  conviction  of  the  private  individual  is  the  subversion  or 
surrender  of  public  privileges,  the  advocate  has  a  more  ex- 
tensive charge  : — ^the  duty  of  the  patriot  citizen  then  mixes 
itself  with  his  obligation  to  his  client,  and  he  disgraces  him- 
self, dishonours  his  profession,  and  betrays  his  country,  if 
he  does  not  step  forth  in  his  personal  character,  and  vindicnte 
the  right  of  all  his  fellow-citizens,  which  are  attacked  through 
the  medium  of  the  man  he  is  defending.  Gentlemen,  I  do 
not  mean  to  shrink  from  that  responsibility  upon  this  occa- 
sion ;  I  desire  to  be  considei^ed  the  fellow-criminal  of  the 
Defendant,  if  by  your  verdict  he  should  be  found  cme,  by 
publishing  in  advised  speaking  (which  is  subst^tially  equsd 
in  guilt  to  the  publication  that  he  is  accused  of  before  you,) 
my  heart}''  approbation  of  every  sentiment  contained  in  this 
little  book ;  promising  here,  in  the  face  of  the  world,  to  pub^ 
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Ibh  them  upon  every  suitable  occasion,  amongst  that 'part  of 
the  community  within  the  reach  of  my  prec^t,  infliience^nd 
example.  If  there  be  an^  more  prosecutor^  of  this  denom- 
ination abroad  among  us,  they  know  how  to  take  advantajje^ 
these  declarations.*  .  '^  .^ 

G^tlemen,  when  I  reflect  upon  the  danger  which  ha^  of- 
t»^ttended  the  liberty  of  the  press  in  former  times,  from 
th^rbitrary  proceedings  of  abject,  \U)principle<d,  and  depen- 
dant Judges,  raised  to  their  siti^rons  without  abilities  or 
worth,  in  proportion  to  their  servmty  to^  power,  I  cannqt 
help  congi*atulating  the  public  that  you  are  to  try  this  indict- 
ment with  the  assistance  of  the  ^med  Judge  before  yon ; — 
much  too  instructed  in  the  laws  of  thi^  land  to  mislead  you 
by  mistake,  and  too  conscientious  |b  misinstruct  you  by 
design,  ^ 

The  days  indeed  I  hope  are  now  past,  when  Judges  and 
Jurymen  upon  state  trials,  wefe  constantly  pulling  in  different 
directions ;  the  Court  endeavburingTo  annihilate  altogether  the 
province  of  the  Jury,  and  th^  J^W  ^"  return  listening  with  dis- 
gust, jealousy,  and  alienation,  tcT the  directions  of  the  Court. 
Now  they  may  be  expegtea  to  be  tried  with  that  harmony 
wfafeh  is  the  beauty  of  oiSlijgal  constitution  ; — the  Jury  pffc- 
semng  their  independence^in  judging  of  the  intention,  which 
is  the  essence  of  every  crime  ;  lOUt  listening  to  the  opinion  of 
the  Judge  upon  the  evidence,  and  upon  the  law,  with  tliat 
respect  and  attention^  which  dignity,  learning,  and  holiest  in- 
tention in^«  magistfKe  must  and  ought  always  to  carry  along 
with  them. 

Having  received  my  earliest  information  in  Ay  profession 
from  the  learned  Judge  himself,f  and  having  daily  occasion 
to  Observe  his  able  administration  of  just  ice;'  you  may  be- 
lieve that  I  anticipate  nothing  from  the  Bench  unfavourable 
to  innocence ;  and  I  haye  experienced  his  regard  in  too  ma- 
'ttf  instances,  not  to  b^ji^fiure  of  every  indulgence  that  is  per- 
liiofeal  to  mysplf.         ^^ 

These  considerations  ^qable  me  with  more  freedom  to  make 

hiy  address  to  you  upoii^  the  merits  of  this  prosecution,  in 

me  issue  of  which  your  own  general  rights,  as  members  of 

Tii'free  state,  are  not  leas  involved,  than  the  private  rights  of 

the  individual  I  am  defending. 

•  It  will  be  seen  hereafter,  that  when  the  Dialogue  was  brought  before  the 
<5oart,  by  ftfevErskine's  motion  to  arreat  the  judgment,  the  Court  was  obli- 
ged to  decMtt^at  it  containe4||io  illegal  matter.  ,^  « 

f  Mr.  Erskme  was  for  some  time  6jie  of  the  Judy's  pupils  as  a  special 
pleader,  before  he  was  raised  to»the  bench. 
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Gentlemen,  my  reverend  friend  stands  before  you  under 
citcumstanQe^iie\^  and  extraordin£U|^,  and  I  might  add  harsh 
audjpruel';  he  is  ifot  to  be  tried  in  the/fbrunvwA^rtf  he  iives^ 
acQityihSingto  the  wise  and  just  provisions  of  our  ancient  laws  ; 
— rfieis  not  to   i)e  tried    by  the  vicinage,  who,  from  ||fieir 
knowledge  of  g^eral  character  and  conduct,  were  held  by 
our  }vise  pnd  huipane  attestors  to  be  the  fittest,  or  rather  tiki  J 
oinly  judged  it^'crirhinal  cases : — he  has  been  deprived  of  that , 
privilege  by  the1;tj*s  of  the  Prosecutor,  and  is   called  before 
ym/,  who  live  in  another  part  of  the  country,  and  who,  ex- 
cept by  vague  deputation,  are  utter  strangers  to  him. 
.    But, the  prosecution  itself, -abandoned  by  the  public,   and 
left,  as, yoa  cannot  but  know  it  is,  in  the  hand^of  an  indf- 
vidtlal,  is  a  circumstance  not  less  extraordinary  and  unjust, 
—unless  as  it"^  palpably  refutes  the  truth  of  the  accusation. — 
For,  if  this  little  book  be  a  lib|l  at  all,  it  is  a  libel  upon  the 
state  and  constitution  of  th^  natton^  and  not  upon  any  person 
under  the  protection  of  its  lawst  it  attacks  the  character  of 
qao  man  in  this  or  any  other  #uniry  ;    and  therefore  no  ifian 
is  individually  or  personally  iaiuied  or  offended  by  it.     If  it 
cbptain  matter  dangerous  ^  onensk|e,  the  state  alone  can  be 
endangered  or  offended.  Sp 

And  are  we  then  reducedlp  that  miserable  condition  in 
this  country,  that,  if  discontent  and  sedition  be  publicly  ex- 
citing amongst  the  people,  the  chairge  of  suppressing  it  de- 
volves^ upon  Mr.   Jones  ?     My  leamed^iend,  if  he  would 
hav^you  believe  that  this  Dialogue  is  seditious  an<l  danger- 
ous, must  be  driven  to  acknowlegf,  that  Government  has 
grossly  neglc^cted  its  trust;    for  if,  as  he  says,  it  has  an  evi- 
dent tendency  in  critical  times  to  stir  up  alarming  con^o- 
ti(^ns,  and  to  procure  a  reform  in  the  representation  ol^hc 
people,  by  violence  and  force  of  arms ; — and  if,  a$  he  like- 
wise says,  a  public  prosecution  is  a  proceeding  calculated  to 
prevent    these    probable  consequencl%;   what  excuse  is  he 
prepared   to  make  for   the  Government,  whidh,  when,  ac- 
cording to  the  evidence  of  his  own  witness,   an  application 
was  made  td  it  for  that  express  pu^ose,  positively,  and  on 
deliberation  refused  to   prosecuie  I — What  will  he  say  for 
one  le^pied  gentleman,*  who  dead  M  lamented,  and  for  ano- 
ther,! who  living  is  honoured  by  the  whole  profession ;   both^ 
of  whom^  on  the  appearance  of  this  Dialogue,  were  charged 
with  the  duty  of  prosecuting  all  offenders  against  the  statfe, 

4*  ...  : 

.    •  Mr.  Wallace,  then  Attrfmey  General, 
f  Mr.  Lee,  late  Attorney,  thfeni- Solicitor  General 
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yet  wl^o  not  only  read  it  day  after  day  in  pamphlet^^andiiews- 

papers,  without  stirring  against  the  publishers^  but  Who,  on 

receiving  it  from  the  |&0rds  of  the  Treasury  by  official  ref^- 

ence,  opposed  a  prosecution  at  the  national  expense  t — ;:Ji^hS[t 

will  Jie  say  of  the  successors  of  those  gentlemen,  who  Itold 

;«^tMir  offices  at  this  hour,  and  who  have  ratified  (^e  opinions 

--  <^their  predecessors  by  their  own  conduct  ?^  And    what,. 

'  l^dy,  will  he  say  in  vindication  of  Majetltv  itself,  to  my 

knowledge   not  unacquainted   with  the    sufarjept,  yet    from 

whence  no  orders  issued   to  the  ihferior  iiervants  of  the' 

state  ■  .        4i  X  .Jv 

So  that,  after  Mr.  Fitzmanlice,  representing  this  Dia-  ^ 
logue  as  bifl^with  ruin  to  the  public,  ha#  bee^  laughed  at  by 
the  King's  ministers  at  the  Treasury  i-^by  the  King  himself, 
of  whojpft  he  had  an  audience  ; — and  by  those  appointed  by 
his  wisdom  to  conduct  all  prosecutions ;  you  are  called  upon 
to  believe  that  it  is  a  libel  dangerfNus  and  destructive  ; — and 
thsit  while  the  state,  neglcctjd  by  those  who  are  charged 
wilt  its  preservation,  is  $ptteiang  to  its  centre,  the  falling 
constitution  of  this  ancient;  n^ion  is  happily  supported  by 
Mr.  Jones,  who,  like  ^jano^er  Atlas,  bears  it  upoii  his 
aHRblders."*^ 

Mr.  Jones  then,  who  sits  J||pfore  you,  is  the  only  man  in 
England  who  accuses  the  Defendant.  He  alone  takes  upon 
himself  the  important  office  of  dictating  to  his  Majesty, — of 
reprobating  the  pro^ediiigs  of  his  Ministers, — and  ofisuper- 
seding  IpPf  Attorney  and  Solicitor  General ; — and  shall  I  in- 
sult your  understanding|  by  supposing  that  this  accusation 
proceeds  from  pure  patriotism  and  public  spirit  in  him,  dr 
more  properly  in  that  other  gentleman^  whose  deputy  upon 
thW  occasion  he  is  well  known  to  be  ?     Whether  such  a  sup- 

rition  ^ould  not  indeed  be  an  insult,  his  conduct  as  a  pub- 
prosecutor  will  best  illustrate* 
^^Tt.    He  originally  put  ^slut  indictment  in  a  a  regular  course  of 
;  ttjal  in  the  ♦bry  neighbourhood,  where    its  operations  must 
have  been  most  felt,  andHvhere,  if  crimiriW  in  its  objects,  the 
criminality  must  have  bien  the  most  obvious.     A  Jury  of  that 
vicinage  was  assembled  to  try  it,  and  the  Dean  having  requir- 
ed my  assistance  on  the   occasion,  I  travelled  two  hundred 
^  miles  with  great  inconvenienije  to  myself,  to  do  him  that  jus-' 
tice  which  he  was  entitled  t^^  my  friend,  ^nd  to.  pay  to  my 
% 

•  Mr.  JoBNiy  ^^^  present  Marshal  of  the  Khig's  Bench,  became  entangled 
in  the  proseCTtion  as  the  attoi*hey  qf  Mr.  Fitzmaurice,  brother  to  the  late 
Marquis  of  Ansdown — ^lie  is  esteemed  a  very  worthy  man,  and  has  since 
Ured  io  habits  of  intimacy  andxegard  with  JLord  Erskine. 
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country  that  tribute  which  is  due  from  every  xium  when:  tke 
LIBERTY  ($F  THE. PRESS  IS  invaded» 

:f  The  Jury  thus  assembled,  was  formed  from  the  first  chari&c* 
ter§  in  their  county :— men  who  would  have  most  willingly 
xondemhed  disaffection  to  the  person  of  the  KingvOrre^lUbn 
against  his  government:  yet  when  such  a  Jury  was  emp^^ 
nelled,  and  such  names  were  found  upon  it  as  Sir  Watkyn 
^  Williams  Wynne,  and  others  not  less  respectable,  this  publk' 
spirited  Prosecutor^  who  had  no  other  object  than  public  his^ 
ticcj  was  confounded  and  appalled. — He  said  to  himself.  This 
will  never  do.-— All  these  gentlemen  know,  not  only  that  this 

Eaper  is  i^pt  in  itself  a  libel,  but  that  it  neither  was  nor  could 
e  published  by  the  Dean  w^th  a  libellous  intention ;  what  is 
worse  than  all,  they  are  men  of  too  proud  an  honour  to  act, 
upon  any  persuasion  or  authority,  against  the  conviction  of 
their  awn  consciences*  But  how  shsdl  I  get  rid  of  them  ^*^ 
They  are  already  struck  and  empannelled,  and  unfortunately 
neither  integrity  nor  sense  are»challenges  to  jurors. 

Gentlemen,  in  this  dilemma,  he  produced  an  afBcTavit,  which 
appeared  to  tne  not  very  BuBicient  for  the  purpose  o£  evading 
the  trial ;  but  as  those,  who  upt)n  tilat  occasion  had  to  d^dde 
that  question  upon  their  oaths,  were  of  a  different  opiniw,  I 
shall  not  support  my  own  by  tny  arguments,  meaning  to  con- 
duct myself,  with  the  utmost  reverence  for  the  administn^icm 
of  justice.     I  shall  therefore  content  myself  with  stating,  that 
the  affidavit  contained  no  other  matterf?;than  that  there  had 
been  published  at  Wrexham   an  extract   from  Dr.iTowers^s 
Biography,  containing  accounts  of  Ip-ials  for  libels  published 
above  a  century  ago,  from  which  the  Jurors  (if  it  had  fallen 
in  their  way,  which  was  not  even  deposed  to)  might  have  tpen 
informed  of  their  right  to  judge  their  fellow-citizens,-  for  crimes 
affecting  their  liberties  or  their  lives ; — a  doctrine.not  often 
disputed,  and  never  without  the  vindication  of  it,  by  the  greatest 
and  most  illustrious  names  in  the  law.     But,  says  this  public- 
spirited  Prosecutor^,! f  the  jury  arc  to  try  Ais,T  must  with- 
draw* my  prosecution ;  for  they  are  men  of  honour  and  sense  i 
— they  know  the  constitution  of  their  country,  and  they  know 
the  Dean  of  Saint  Asaph  ;  and  I  have  therefore  nothing  left 
.butto  sqiply  to  the  Judges,  suggesting  that  the  minds  of  the 
Special  Jury  are  so  prejudiced,  by  being  told  that  they  are  • 
EnglishmeYi,  and  that  they  hav&  the  power  of  acquitting  a  de- 
fendant accused  of  a  crime,  if  they  think  him  innocent,  thit 
they  sflre  unfit  to  sit  in  judgment  upon  him.     Gendemen,  the 
scheme  succeeded ;  and  I  was  put  in  my  chaise,  did  wheeled 
back  again,  wi|h  the  matter  in  my  pocket  which  had  jpo8t« 
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BOned  the  trid ; — matter  which  was  to  be  found  in  eVeiy  shop 
m  London,  and  which  had  been  equally^  within  tife  reach  of 
every  man,  who  had  sat;  upon  a  jury  since  the  times  of  Kiiig 
Charles  the  Second.  4 

^In^is  manner,  above  a  year  ago,  the  Prosecutor  cieprivtfd 
niy  reverend  friend  of  an  honourable  acquittal  in  his  own 
country.  It  is  a  circumstance  material  in  the  consideration  of 
ihis^indiGtment,  because,  in  administering  public  justice,  you  . 
will,  I  am  persuaded,  watch  with  jealousy  to  discover,  whe- 
ther public  justice  be  the  end  and  object  of  ^the  prosecution : 
^and  in  trying,  whedier  my  reverend  Client  proceeded  mah 
animo  in  the  publication  of  this  Bialogue^  you  will^certainly 
obtain  some  Ught  from  examining,  ^o  animo  the  Prosecutor, 
has  arraigned  him  before  you. 

When  the  indictment  was  brought  down  again  to  trial'at  the 
next  following  assizes,  there  were  no  more  pampMets  to  form 
^  pretext  ^or  procrastination.  I  M^  surprised,  indeed,  that 
th«nr  did  not  employ  some  of  their  own  party  to  publish  one, 
and  have  r^ourse  to  the  same  device  which  had  been  so  sue- 
-cessful  before  ;  but  this  mode  ^ther  did  not  strike,  or  was 
-tho^llht  to  be  but  fruitlesdy  delaying  that  acquittal,  whi<^ 
coiflStiot  be  ultimately  prevented. 

The  Prosecutor,  therefore,  seoretly  sued  out  a  writ  of  certio-^ 
TCtri  from  the  Court  of  King's  Bench,  the  eifect  of  which  was 
to  remove  the  indictment  from  the  Court  of  Great  Sessions^ 
Wale%andJp  bring-ft  to  trial  as  an  English  record  in  an  En- 
glish coudll^  Agmed  with  this  secret  weapon  to  defeat  the 
nonest  and  open  arm  of  jpstice,  he  appeared  at  Wrexham, 
and  gave  notice  of  trial,  saying  to  himself,  ^^  I  will  take  no  > 
**  nopce  that  I  have  the  King's  writ,  till  I  see  the  complexion 
^  of  the  jury; — 'if  I  find  them  men  fit  for  my  purpose,  either 
**  as  the  pnlstitutes  of  power,  or  as  men  of  little  minds,  or 
:.*?Aom  their  insignificance  equally  subject  to  the  frown  of 
"^^tethority,  ^d  the  blai^dishments  of  corruption,  so  that  I 
^^  Ittay  reasonably  look  for  a  sacrifice,  instep  of  a  trial,  I  will 
**  then  keep  the  certiorariin  my  pocket,  and  the  proceedrngJi 
"  will  of  course  go  forwai-d : — ^but  if,  on  the  contrary,  I  find 
"  such  names  as  I  found  before ; — if  the  gentlemen  of  the 
**  county  are  to  meet  me;  I  will  then,  with  His  Majesty's 
*t  writ  iii%iy  hand,  discharge  them  from  giving  that  verdict  of 
^  ytjuittal,  which  their  underAandings  would  dictatei^  and 
**  fteir  consciences  impo^." 

Such^  witllbut  any  figure,  I  may  assert  to  have  been  the  se- 
cret language  of  Mr*  Jones  to  himself,  unless  he  means  to 
tfamder  diose  gehdemen  in  the  face  of  diis  Court,  by  saving 
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that  the  jur6rs,from  whose  jurisdictton  he»  by  hia  certioi^ari 
withdrew  *  the  indictment,  were  not  impartial,  intelligent,  and 
u)^<^pendent  men  ;— -a  sentiment  which  he  dares  not  presume 
ev^n  to  whisper,, because  in  public  or  in  private  he  Would  be 
silenced  by  all  who  heard  it. 

.  From  such  a  tribunal  this  public-spirited  Prosecutor  shrunk 
a  second  time  :  and  just  as  I  was  getting  out  of  my  chaise 
at  Wrcxhaip,  after  another  journey  from  the  other  side  of 
the  island,  without  even  notice  of  an  intention  to  postpone 
the  trial,  he  himself  in  person  (hit.  counsel  having,  from  a 
sense  of  honour  and  decency,  refused  it)  presented  the  Kine's 
writ  to jjhe  Chief  Justice  of  Chester,  which  dismissed  Uie 
Dean  for  ever  from  the  judgment  of  his  neighbours  and 
countrymen,  and  which  brings  him  before  you  to-day. . 

What  opinion  then  must  the  Prosecutor  entertain  of  your 
honour,  aod  your  virtues,  since  he  evidently  expects  from  you^ 
a  verdict,  which  it  is  manifest  from  his  conduct  he  did  not 
venture  to  hope  for,  from  such  a  jury  as  I  have  described  t» 
you  ?  * 

Gentlemen,  I  observe  an  honest  indignation  rising  in  aU 
your  countenances  on  the  subject,  which,  with  the  arts  of  an 
advocate,  I  might  easily  press  into  the  service  of  my  fSfend; 
but  as  his  defence  does  not  require  the  support  of  your  re- 
sentments, or  even  of  those  honest  prejudices  to  which  libef 
jgi  minds  are  but  too  open  without  excitation,  I  shall  draw  a 
veil  over  all  that  may  seduce  you  frpm  the  correctest  and 
the  severest  judgment. 

^  Gentlemen,  the  Dean  of  St.  As^ph  is  indicted  by  the  Pro* 
secutor,  not  for  having  published  this  little  book  ; — that  is  not 
the  charge  : — he  is  indicted  for  publishing  a  false,  scsuidal- 
ous,  and  malicious  libel,  and  for  publishing  it  (I  am  now  go^ 
ing  to  read  the  very  words  of  the  charge)  "  with  a  malicious 
^Vdesign  and  intention  to  diffuse  among  the  subjects  of  thb 
^^  realm  jealousies  and  suspicions  of  the  Ring  and  his  Gov- 
"  emment; — -to  create  disaffection  to  his  person; — to  raise 
"  seditions  and- tumults  within  the  kingdom  ; — and  to  exdt^ 
"  His  Majesty's  subjects  to  attempt,  by  armed  rebellion  and 
^'  vtolcnce,  to  subvert  the  state  and  constitution  of  the  nation**^ 

Tl^iKse  are  not  words  of  form,  but  of  the  vety  essence  of 
the  charge.  The  Defendant  pleads  that  he  is  not  guilty,  and 
putsliimself  upon  you  his  country ;  and  it  is  fit  therefore^ 
that  you  should  be  distincdy  informed  of  the  effect  of  a  gftie- 
ral  verdict  of  guilty  on  such  an  issue,  before  you  venture  to 
pronounce  it.— By  such  a  verdict  you  do  not  merely  find,  that 
the  Defendant  published  the  paper  in  question,  for  if  that 


« 


,•% 


Trfa/  i)/  ^^^  Dean  of  St.  Asaph.  .  95 

were  the  whole  stope  of  such  a  finding,  involving  no  exam-^ 
ination  into  the  merits  of  the  thing  published,  the  term  guil- 
ty might  be  wholly  inapplicable  and  unjust,  because  the  pub- ; 
lication  of  that  which  is  not  criminal  cannot  be  a  crime,  ahd 
because  a  man  cannot  be  guilty  of  publishing  that  which  con- 
tainr^  in  it  nothing  which  constitutes  guilt.  This  observa- 
tion is  confirmed  by  the  language  of  the  record ;  for  if  the 
verdiit  of  guilty  involved  no  other  consideration  than  the 
simple  fact  of  publication,  the  legal  term  would  be,  that  the 
Defendant  published,  not  that  he  was  guilty  of  publish- 
ing :— yet  they,  who  tell  you  that  a  general  Verdict  of  guilty 
comprehends  nothing  more  than  the  fact  of  publisl^ng,  are 
forced  in  the  same  moment  to  confess,  that  if  you  found  that 
fact  aloncy  without  applying  to  it  the  epithet  of  gii^lty^  no 
judgment  pr  punishment  could  follow  from  your  verdict ; 
and  they  therefore  call  upon  you  to  pronounce  that  guilt, 
which  they  forbid  you  to  examine  into,  acknowledging  at  the 
s^nnetime^  that  it  can  be  legally  pronounced  by  none  but 
YOU  :i— a  pofitionr  shocking  to  conscience,  and  insulting  to 
common  sense. 

In4eed  every  part  of  the  record  exposes  the  absurdity  of  a 
ver<^t  of  ffurhtfy  which  is  not  founded  on  a  previous  judg-  ^ 
ment  that  the  matter  indicted  is  a  libel,  and  tfiat  the  Defen- 
dant published  it  with  a  criminal  intention ;  for  if  you  pro- 
nounce the  word  guilty ^  without  meaning  to  find  sedition  te 
die  diing  piijblished,  pr  in  the  mind  of  the  publisher,  you 
expose  to  uiame  and  punishment  the  innocence  which  you 
mean  to  protect ;  since  the  instant  that  you  say  the  Defen- 
dant is  guilty^  the  gentleman  who  sits  under  the  Judge  is 
bound  by  law  to  record  him  guilty  in  manner  and  form  as 
he  is  accused  ;  i.  e.  guilty  of  publishing  a  seditious  libel,  with 
a  seditious  intention  ;  and  the  Court  above  is  likewise  bound 
i^  pat  the  same  construction  on- your  finding.  Thus,  with- 
^'nl  inquiry  into  the  only  circumstance  which  can  constitute 
jpjji//,  and  widhout  meaning  to  find  the  Defendant  guilty ^ 
ytid  may  be  seduced  into  a  judgment  which  ybur  consciences 
may  revolt  at,  and  your  speech  to  the  world  deny ;  but  which 
die  authors  bf  this  system  have  resolved  that  you  shall  not 
explain  to  the  Court,  when  it  is  proceeding  to  puniih  the 
Defendant  on  the  authority  of  your  intended  verdict  of  ac- 
quitt^.  C^ 

As  a  proof  that  this  is  the  plain  and  simple  state  of  the  ques- 
tion, I  migh%vcnture  to  ask  the  learned  Judge,  what  answer 
I  should  receive  from  the  Court  of  King's  Bench,  if  you  were 
this  day  to  find  the  Dean  of  St.  Asaph  guilty,  but  without 
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me^mg  to  find  it  a  libel,  or  that  he  put>U9hed  it  with  a  wick- 
ed and  seditious  purpose  ;  and  I,  on  the  foundation  of  your 
wish^^s  and  opinions,  should  address  myself  thus  to  the  Court 
when  he  was  called  up  for  judgment : 

"  Mjr  Lords,  I  hope  that  in  mitigation  of  my  Client'^ 
punishment,  you  will  consider  that  he  published  it  with 
perfect  innocence  of  intention,  believing  on  the  highest  au- 
thorities, that  every  thing  contained  in  it  was  agreeable 
to  the  laws  and  constitution  of  his  country ;  and  that  your 
Lordships  will  further  recollect  that  the  Jury,  at  the 
trial,  gave  no  contrary  opinion,  finding  only  the  fact  of  pub- 
"  iicathn.^^ 

Gentlemen,  if  the  patience  and  forbearance  of  the  Judges 
permitted  me  to  get  to  the  conclusion  of  such  an  absurd 
speech,  I  should  hear  this  sort  of  language  from  the  Court 
in  answer  to  it :  "  We  are  surprised,  Mr.  Erskine,  at  every 
"  thing  we  have  heard  from  you.  You  ought  to  know  your 
^^  profession  better,  after  seven  years  practice  of  it,  than  to 
hold  such  a  language  to  the  Court:  you  are^stotped  by 
the  verdict  of  guilty y  from  saying  he  did  not  publish  with. 
^^  a  seditious  intention ;  and  we  cannot  listen  to  the  de« 
^^  clarations  of  jurors  in  contradiction  to  their  recorded 
*"  judgment.'*^ 

Such  would  be  the  reception  of  that  defence; — and   thus 

rare  asked  to  deliver  over  the  Dean  of  St.  Asaph  into 
hands  of  the  Judges,  humane  and  liberal  indeed,  but  who 
could  not  betray  their  oaths,  because  you  had  set  them  the 
eltample  by  betraying  z^^ur^,  and  who  would  therefore  be 
bound  to  believe  him  criminal,  because  you  had  said  so  on 
the  record,  though  in  violation  of  your  opinions-— opinions 
which,  as  ministers  of  the  law,  they  could  not  act  upon^^^to 
the  existence  of  which  they  could  not  even  advert. 

The  conduct  of  my  friend  ^r.  Bearcroft,  upon  this  pcpa* 
^ion,  which  was  marked  with  wisdom  and  discretion,  is  a 
farther  confirmation  of  the  truth  of  all  these  obse^ations :— « 
for^  if  your  duty  had  been  confined  to  the  simple  question  of 
publication,  his  address  to  you  would  have  been  nothing 
moi^,  than  tfa^t  he  would  call  his  witness  to  prove  the  fact 
that  the  Dean  published  this  paper ^  instead  of  enlarging  to 
you,  as  he  has  done  with  great  ability,  on  the  libellous  na- 
ture  of  the  publication.  There  is,  thereftue,  a  gross  inconsis- 
tency in  his  address  to  you, — ^not  from  want  of  his  usual jire- 
cision,  but  because  he  is  hampered  by  his  good  sense  instating 
an  absurd  a%ument,  which  happens  to  be  necessary  for  his 
purpose;  for  he. sets  out  with  sayings  tha(  if  you  sm^ll  be  of 
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epituon  it  has  no  tendency  to  excite  seditiony  you  must  find  * 
him  notguiUif;  and  ends  with  telling  you,  that  whether  it 
has  or  has  not  such  tendency,  is  a  question  of  law  for  the 
Court ^  and  foreign  to  the  present  consideration. — It  requires, 
th^efore,  no  other  faculty  than  that  of  keeping  awake,  to  see 
jdirough  the  fallacy  of  such  doctrines ;  and  I  shalltherefore 
proceed  to  lay  before  you  the  observations  I  have  m^de 
upon  this  Dialogue,  which  you  are  desired  to  censure  as  a 
libel. 

I  have  already  observed,  and  it  is  indeed  on  all  hands  ad- 
mitted, that  if  it  be  libellous   at  all,   it  is  a  libel   on  the^ 
public    government,   and   not  the   slander   of   any   private 
man* 

Now  to  constitute  a  libel  upon  the  government,  one  of  two 
things  appears  to  me  to  be  absolutely  necessary.  The  publi- 
cation must  either  arraign  and  misrepresent  the  general  prin- 
ciples, on  which  the  constitution  is  founded,  with  a  design 
to  render  the  people  turbulent  and  discontented  under  it:— or, 
admitting  the  good  principles  of  the  government  in  the  ab- 
stract, must  accuse  die  existing  administration  with  a  depar- 
ture from  them, — ^in  such  a  manner  too,  as  to  convince  a  Jury 
of  an  evil  design  in  the  writer.  ^  * 

Let  us  try  this  little  pamphlet  by  these  touchstones,  and  let 
the  Defendant  stand  or  fall  by  the  test.  * 

The  beginning  of  this  pamphlet,  and  indeed  the  evident  and 
universal  scope  of  it,  is  to  render  our  happy  constitution,  and 
the  principles  on  which  it  is  founded  well  understood,  by  all  .* 
that  part  of  the  community  which  are  out  of  the  pale  of  that 
knowledge  by  liberal  studies  and  scientific  reflections; — ^a 
purpose  truly  public-spirited,  and  which  could.not  be  better 
effected,  than  by  having  recourse  to  familiar  comparisons 
drawn  from  common  life,  more  suited  to  the  frame  of  unlet-  . 
^ered  minds  than  abstract  observations.  >  * 

^ "  It  w»  this  consideration  that  led  Sir  William  Jones,  * 
a  gentleman  of  great  learning  and  excellent  principles,  to 
compose  this  Dialogue,  and  who  immediately  after  avowing 
himself  to  be  the  author,  was  appointed  by  the  King  to  be  one 
of  tife  Supreme  Judges  of  our  Asiatic  empire ;  where,  he 
would  hardly  have  been  selected  to  preside,  if  his  work  had 
been  thought  sedilious.  Of  this  I  am  sure,  that  his  intentions 
%erc  directly  the  contrary.  He  thought  and  felt,  as  all  men 
of  sense  must  feel  and  think,  that  there  was  no  mode  so  likely 

•  Sir  William  Jones  is  now  dead,  but  his  name  Jf ill  live  for  ever  in  the 
grateful  memory  of  his  country.  * 

Vol.  I.  ^        .    '  14 


it- 


I 


98  »  iWr.  Er9kific'9  Speech  oh  the 


1^ 


to  inculcate  obedience  to  government  in  an  Eng^ialmian^ 
as  to 'make  him  acquainted  with  its  principles ;  since  the 
English  constitution  must  always  be  cherished,  and  revered 
exacdy  in  the  proportion  that  it  is  understood. 

He  therefore  divested  his  mind  of  all  those  classical  refine- 
ments which  so  remarkably  characterize  it,  and  composed 
thi^  sipiple  and  natural  Dialogue  between  a  Gentleman  and 
a  Farmer :  in  which  the  Gentleman,  meaning  to  illustrate 
the  great  principles  of  public  government,  by  comparing 
them  with  the  lesser  combinations  ofSsociety,  asks  the  Far^ 
mer,  what  is  the  object  of  the  little  club  in  the  village  of 
which  he  is  a  member  and  if  he  is  a  member  of  it  on  compulsioi^ 
or  by  his  free  consent  ?— If  the  president  is  self-appointed,  or 
rules  by  election  ?-— If  he  would  submit  to  his  taking  the  money 
from  the  box  without  the  vote  of  the  members  ?r — with  many 
other  questions  of  a  similar  tendency ;  and  being  answered  in 
the  negative,  he  very  luminously  brings  forward  the  analogy  by 
making  the  Gentleman  say  to  him^  ^^did  it  never  occur  to 
**  you  that  every  state  is  but  a  great  club?"  or,  in  other 
words,  that  the  greater  as  well  as  the  lesser  societies  of  man- 
kind are  held  together  by  social  compacts,^  and  that  the  go- 
vernment of  which  you  are  a  subject,  is  not  the  rod  of  op? 
pression  in  the  bands  of  the  strongest,  but  is  of  your  own 
citation ;— *a  voluntary  emanation  from  yourself,  and  directed 
to  your  own  advantage. 

Mr.  Bearcroft,  sensible  that  this  is  the  just  and  natural 
construction  of  that  part  of  the  Dialogue,  was  very  desirous 
to  make  you  believe  that  the  other  part  of  it,  touching  the 
reform^  in  the  representation  of  the  people  in  Parliament,  had 
fio  reference  to  that  context ;  but  that  it  was  to  be  connected 
with  all  that  follows  about  bearing  arms*'  I  must  therefore 
beg  your  attention  to  that  part  of  the  publication,  which  will 
speak  plainly  for  itself.  ^ 

Hie  Gentleman  says  to  the  Farmer,  on  his  telling  hUh  he  had 
no  vote,  ^^  Do  you  hnow  that  six  men  in  seven  have,,  like 
**  you,  no  voice  in  the  election  of  those  who  make  the  laws 
**  which  bind  your  property  and  life  ?"  And  then  asks  him 
U>  sign  a  petition  which  has  for  its  object  to  render  el^^ons- 
co-extensive  with  the  trusts  which  they  repose. — And  is  there 
a  man  upon  the  Jury,  who  does  not  feel  that  all  the  other 
advantages  of  our  constitution  are  lost  to  us,  until  this  salu- 
tary obiect  is  attained ;  or  who  is  not  ready  to  applaud  «very 
man  who  seeks;  to  attain  it  by  means  that  are  constitutional  I 

But,  according  to  my  friend,  the  means  proposed  were  not 
constitutional,  but  rebellious*    I  will  give  you  his  own  words, 


'4   ■ 


* 


4( 


i^         ,     Trial  of  the  Dtm  of  St.  Asaph.  99 

atf  I  look   them  down :     ^^  The^gentleman  was  saying,  very  ^ 
intelligibly, — Sir,  I  desire  you  to  rebel, — to  clothe  yourself 
in  annour,  for  you  are  cheated  of  your  inheritance.     How 
**  are  you  to  rectify  this  .^— How  are  you  to  right  yourselves  ? 
"  — *Leam  the  Prussian  exercise.*' 

But,  how  does  my  friend  collect  these  expressions  from  the 
words  of  the  passages,  which  are  shordy  these :  ^^  And  the 
^petition  which  I  desired  you  to  sign  has  only  for  its  object 
^  the  restoration  of  your  right  to  choose  your  law-makers.'* 
1  confess  I  am  at  a  loss  to  conceive  how  the  Prussian  exerbise 
finds  its  way  into  this  sentence.  It  is  a  most  martial  way  of 
describing  pen  and  ink. — Cannot  a  man  sign  a  petition  with- 
out tossing  a  firelock  ?  I,  who  have  been  a  soldier,  can  do 
either ; — but  I  do  not  sign  my  name  with  a  gun.  There  is, 
besides,  another  difficulty  in  my  friend's  construction  of  the 
sentence*  The  object  of  the  petition  is  the  choosing  of  law- 
makers ;  but  according  to  him,  there  is  to  be  an  end  of  all 
law-makers,  and  of  all  laws  :  for  neither  can  exist  under  the 
Prussian  exercise.  He  must  be  a  whimsical  scholar,  who 
tells  a  Farmer  to  sign  a  petition  for  the  improvement  of  go- 
vernment, his  real  purpose  being  to  set  it  upon  the  die  of  a 
rebellion,  whether  there  should  be  any  government  at  all. 

But,  let  me  ask  you.  Gentlemen,  whether  such  strained 
constructions  are  to  be  tolerated  in  a  criminal  prosecution, 
when  the  simple  and  natural  construction  of  language  falk 
tn  directly  wiui  the  fact  ?  You  cannot  but  know,  that,  at  the 
time  when  this  Dialogue  was  written,  the  table  of  the  House 
of  Commons  groaned  with  petitions  presented  to  the  House 
from  the  most  illustrious  names  and  characters,  representing 
the  most  important  communities  in  die  nation; — ^not  with  the 
threat  of  the  Prussian  exercise,  but  with  the  prayer  of  hu- 
mility and  respect  to  the  Legislature^  that  some  immediate 
step  should  be  taken  to  avert  that  ruin,  which  the  defect  in  the 
representation  of  the  people  must, sooner  or  later  bring  upon 
lASs  falling  empire.  I  do  not  choose  to  enter  into  political 
iKacussilins  here*  But  we  all  know,  that  the  calamities  which 
liave  fallen  upon  this  country  have  proceeded  from  that  fatal 
sourc^^||d  every  wise  man  must  be  therefore  sensible, 
diat  si^'raEbjnn^  if  it  can  be  attained  without  confusion,  is  a 
"mx^^MSHmSSit  object. — But  whe^er  it  he  or  be  not  desirable, 
is  an  ligSBr^peculation ; — ^because,  at  all  events,  the  subject 
has  a  rl^f  to  petition  for  what  he  thinks  beneficial ;  however 
visionary,  therefore,  you  may  think  his  petition,  you  cannot 
deny  it  to  be  constitutional  and  legal ;  and  I  may  venture  to 
asacrti  that  this  Dialogue  is    the  firat  abstract  speculative 
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•writings  which  has  been  attacked  as  a  libel  since  the  Hevoht" 

tton  ;  and  from  Mr.  Bearcroft's  admission,  that  the  pro- 
ceeding is  not  prudent,  I  may  venture  to  foretel  that  it 
will  be  the  last* 

^  If  you  pursue  this  part  of  the  Dialogue  to  the  conclusion,  ^ 
the  false  and  unjust  construction  put  upon  it  becomes  more 
palpable :  **  Give  me  your  pen,"  said  the  Farmer ;  "  I  never 
**  wrote  my  name,  ill  as  it  may  be  written,  with  greater  ea- 
**  gemess.''  Upon  which  the  Gentleman  says,  '*  I  applaud 
**  you,  and  trust  that  your  example  will  be  followed  by  mil- 
"  lions.'*  What  example  ? — Arms  ?-*Rebellion  ? — Disaffec-  ^ 
tion  ?  No ! — ^but  that  others  might  add  their  names  to  the  • 
petition,  which  he  had  advised  him  to  sign,  until  the  voice  of 
the  whole  nation  reached  Parliament  on  the  subject.  This  tn 
the  plain  and  obvious  construction ;  and  it  is  not  long  since 
that  thoie  persons  in  Parliament  with  whom  my  friend  as- 
sociates, and  with  whom  he  acts,  affected  at  least  to  hold  the 
voice  of  the  people  of  England  to  be  the  rule  and  guide  of 
Parliament;  and  the  Gentleman  in  the  Dialogue,  knowing 
that  the  universal  voice  of  the  community  could  not  be  wise- 
ly neglected  by  the  Legislature,  only  expressed  his  wish| 
that  the  petitions  should  not  be  partial,  but  universal* 

.  With  the  expression  of  this  wish  every  thing  in  the  Dia- 
logue upon  the  subject  of  representation  finally  closes  ;  and  if 
you  will  only  honour  me  with  your  attentions  for  a  few  mo- 
ments longer,  I  will  show  you,  that  the  rest  of  the  pamphlet 
18  the  most  abstract  speculation  on  government  to  be  found 
in  print ;  and  that  I  was  well  warranted  when  I  told  you 
some  time  ago,  that  all  its  doctrhies  were  to  be  found  in  the 
brightest  pages  of  English  learning,  and  in  the  most  sacred 
volumes  of  English  laws. 

The  subject  of  the  petition  being  finished,  the  Gentleman 
says,  '*  Another  word  before  we  part.  *'  What  ought  to  be 
"the  consequence,  if  THE^iNCr  alone  were  to  insist  on  ma- 
"  king  laws,  or  on  altering  them  at  his  will  and  pleasin*e  ?"  To 
which  the  Farmer  answers,  "  He  too  must  be  exjwlled.*'— 
*'  Oh,  but  think  of  his  standing  jarmy,"  says  the  G^denian, 
**  and  of  the  militia,  which  now  are  his  in  substance^^^ough 
"  ours  in  form."  Farmer,  **  If  he  were  to  employ  tha^force 
*'  against  the  nation,  they  would,  and  ought  to  resist  Imn,  dl 
**  the  state  would  cease  to  be  a  state."  And  now  you  will  sei 
that  I  am  not  countenancing  rebellion;  for  if  this  were  point- 
ed to  excite  resistance  to  the  King's  authority,  and  to  lead  the 
people  to  believe  that  His  Majesty  was,  in  the  present  course 
of  his  government,  breaking  through  the  laws,  and  therefore, 
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on  the  principles  of  the  constitution,  was  subject  to  expulsion, 
f  admit  that  my  Client  ought  to  be  expelled  from  this  and 
every  other  community*  But  is  this  proved  ?— No!  It  is 
not  even  asserted*  I  say  this  in  the  hearing  of  a  Judge  deep- 
^  ly  learned  in  the  laws,  and  who  is  bound  to  tell  you,  that  ther^ 
is  nothing  in  the  indictment,  which  even  charges  such  an  ap- 
plication of  the  general  doctrine*  The  gentleman  who  drew 
it  is  also  very  learned  in  his  profession ;  and  if  he  had  intend- 
ed such  a  charge,  he  would  have  followed  the  rules  delivered 
by  the  twelve  judges  in  the  House  of  Lords,  in  the  case  of  the 
King  against  Home"*,  and  would  have  set  out  with  saying, 
that,  at  the  time  of  publishing  the  libel  in  question,  there^ 
were  petitions  from  ail  parts  of  England,  desiring  a  reform 
in  the  representation  of  the  people  in  Parliament ;— *and  that 
the  Defendant  knowing  this,  and  intending  to  stir  up  rebellion, 
and  to  make  the  people  believe,  that  His  Majesty  was  ruling 
contrary  to  law^  and  ought  to  be  expelled,  caused  to  be  pub- 
lished the  Dialogue*  lliis  would  have  been  the  introduction 
to  such  a  charge ;  and  then  when  he  came  to  the  words,  ^^  He 
♦•  too  must  be  expelled,'V  he  would  have  said,  by  way  of  innu- 
endo, meaning  thereby  to  insinuate^  that  the  King  was  govern- 
ing contrary  to  faw,  and  ought  to  be  expelled;  which  innuen- 
do, though  void  in  itself,  without  antecedent  matter  by  way  of 
introduction,  would,  when  coupled  with  the  introductory  aver- 
ment on  the  record,  have  maae  the  charge  complete* — I  should 
have  then  known  what  I  had  to  defend  my  Client  against,  and 
should  have  been  prepared  with  witnesses  to.  show  you  the 
absurdity  of  supposing  that  the  Dean  ever  imagined,  or  meant 
to  insinuate,  that  the  present  King  was  governing  contrary  to 
law*  But  the  penner  of  the  indictment,  well  knpwing  that 
you  never  could  have  found  such  an  application,  and  that,  if  it 
had  been  averred  as  the  true  meaning  of  the  Dialogue,  the 
indictment  must  have  fallen  to  the  ground  for  want  of  such 
finding,  prudently  omitted  the  innuendo :— yet  you  are  desir- 
ed by  Mr.  Bearcroft,  to  take  that  to  be  the  true  construction, 
which  tife  Prosecutor  durst  not  venture  to  submit  to  you  by 
an  avCTtncnt  in  the  indictmept,  and  which  not  being  averred,  is 
not  Qtfdpfore  you. 

attend  to  what  follows,  you  will  observe  that  the 
ely  speculative^  comprehending  all  the  modes 
emment  may  be  dissolved ;  for  it  is  followed 
j^'^i^di  th^spEculative  case  of  injury  to  a  government  from  bad 
'  ^ttu^  and   its   constitutional    remedy.      Says  the  Gen- 

•  See  Mr.  H.  Cowper's  RepqrU. 
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tleman,  ^^  What  if  the  great  accountants  and  great  lawyers  of 
*'  the  nation  were  to  abuse  their  trust,  and  cruelly  injure^  in- 
^^  stead  of  faithfully  serving  the  public,  what  in  such  case  are  • 
**  you  to  do  r*'  Farmer,  we  must  request  the  King  to  remove  » 
*^  them,  and  make  trial  of  others,  but  none  should  implicidy 
*^  be  trusted."  Request  the  King'  to  remove  them !  why,  ao- 
cording  to  Mr*  Bearcroft,  you  had  expelled  him  the.  moment 
before* 

Thc-n  follows  a  third  speculation  of  a  government  dissolved 
by  an  aristocracy,  the  King  remaining  faithful  to  his  trust  j 
for  the  Gentleman  proceeds  thus  ;  "  But  what,  if  a  few  grea^; 
*'  lords  or  wealthy  men  were  to  keep  the  King  himself  in  sub^  ; 
"  jection,  yet  exert  his  force,  lavish  his  treasure,  and  misuse 
^^  his  name,  so  as  to  domineer  over  the  people  and  manage 
**  the  Parliament  ?"  Says  the  Farmer,  **  We  must  fight  tor 
"  the  King  and  for  ourselves."  What?  for  the  fugitive  King 
whom  the  Dean  of  St.  Asaph  had  before  expelled  from  th# 
crown  of  these  kingdoms !.  Here  again  the  ridicule  of  Mr. 
Bearcroft's  construction  stares  you  in  the  face  ;  but  taking  it 
as  an  abstract  speculation  of  the  ruin  of  a  state  by  aristocracy^ 
it  is  perfectly  plain.  When  he  first  puts  the  possible  case  p( 
regal  tyranny,  he  states  the  remedy  of  expulsion ;— when 
of  bad  ministers  to  a  good  King,  the  remedy  of  petition  to 
the  throne  ; — and  when  he  supposes  the  throne  to  be  over- 
powered by  aristocratic  dominion,  he  then  says,  ^^  We  must 
**  fight  for  the  King  and  for  ourselves." — If  there  had  been  but 
one  speculation ;  viz.  of  regal  tyranny,  there  might  have  been 
plausibility  at  least  in  Mr.  Bearcroft^s  argument ;  but  when 
so  many  difFcrenet  propositions  are  put,  altogether  repugnant  to 
and  inconsistent  with  each  other,  common  sense  tells  every  man 
that  the  writer  is  speculative,  since  no  state  of  facts  can  suit 
them  all. 

Gentlemen,  these  observations,  striking  as  they  are,  must 
lose  much  of  their  force,  unless  you  carry  along  with  you  the 
writing  from  which  they  arise ;  and  therefore  I  am  persuaded 
that  you  will  be  permitted  to-day  to  do  what  Juries  liave  been 
directed  by  Courts  to  do  on  the  most  solemn  occasions,  that  is, 
to  take  the  supposed  libel  with  you  out  of  court,  an^  to  judge 
for  yourselves  whether  it  be  possible  for  any  conscientious  or 
reasonable  man  to  fasten  upon  it  any  other  interpretation,  thai;i 
that  which  I  have  laid  before  you. 

If  the  Dialogue  is  pursued  a  little  further,  it  will  be  ^en, 
that  all  the  exhortations  to  arms  are  pointed  to^the  protection 
of  the  King's  government,  and  the  liberty  of  the  people  de- 
rived from  it.     Says  the   Gentleman,  **  You  talk  of  fighting 
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«  as  if  you  were  speaking  of  some  rustic  engagement;  but 
■  "  your  quarter-staff  would  avail  you  little  against  bayonets-'* 
^  Farmer,  **  We  might  easily  provide  ourselves  wifii  bettet^ 
"  arms." — ^^  Not  so  easily,'*  says  the  Gentleman ;  '*  you  ought 
**  to  have  a  strorg  firelock."     What  to  do  ?  look  at  the  con- 
,  text, — For  God's  sake  do  not  violate  all  the  rules  of  gram- 
mar, by  refusing  to  look  at  the  next  antecedent ! — take  care  to 
have  a  firelock.     For  what  purpose  ?  "to  fight  for  the  King 
ind  **  yourself,"  in  case  the  King,  who  is  the  fountain  of  le- 
Igal  government,  should  be  kept  in  subjection  by  those  great 
and  wealthv  lords,  who  might  abuse  his  authority  and  insult 
lus  title*     This,  I  assert,  is  not  only  the  genuine  and  natur^ 
construction,  but  the  only  legal  one  it  can  receive  from  the^ 
Court  on  this  record;  since,  in  order  to  charge  all  this  to  be 
not  merely  speculative  and  abstract,  but  pointing  to  the  King 
and  his  government,  to  the  expulsion  of  our  gracious  Sove- 
^reign,  whorti  my  reverend  friend  respects  and  loves,  and  whose 
^  government  he  reverenced  as  much  as  any  man  who  hears  me, 
there  should  have  been  such  an  introduction  as  I  have  alrea- 
dy adverted   o,  viz.  that  there  were  such  views  and  inten- 
tions in  others^  and  that  //<?,  knowing   ity  and  intending-  to 
improve  and  foment  them^  wrote  so  and  so  ^  and  then  on  com- 
ing to  the  words,  that  the  King  must  be  expelled^  the  sense  and 
application    should  have    been    pointed   by     an  averment, 
that  he  thereby  meant  to  insinuate  to  the  people  of  England^ 
that  tkt  present  King  ought  in  fact  to   be  expelled;  and  not 
i^culatively,  that  under  such  circumstances  u  would  be  law- 
ful to  expel  a  King. 

Gentlemen,  if  I  am  well  founded  in  thus  asserting,  that 
neither  in  law  nor  in  fact  is  there  any  seditious  applicatiofi 
of  those  general  principles,  there  is  nothing  further  left  for 
consideration,  than  to  see  whether  ||hey  be  warranted  in  the 
abstract ;— a  discussion  hardly  necessary  under  the  govcrn- 
tsent  of  Bis  present  Majesty,  who  holds  his  crown  under  the 
act  of  sejdement,  jnade  in  consequence  of  the  compact  be- 
ing and  people  at  the  Revolution.  What  part 
jptlemen,  might  haVe  taken,  if  we  had  lived  ^ 
_^*t%e  Stuarts,  and  in  the  unhappiest  of  their  days 
llght%n  the  Revolution,  is  foreign  to  the  present 
question ;— whether  we  should  have'been  found  among  tl\ose 
glorious  namesi  who  from  well-directed  principle  supported 
that  memorable  sera,  or  amongst  those  who  from  mistaken 
priacipie  opposed  it,  cannot  affect  our  judglnents  to-day  : — 
wbat^er  part  we  may  conceive  we  should  or  ought  to  have 
acted,  wc  are  bound  by  the  a,cts  of  our  ancestors,  who  de- 
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iermined   that  there   existed  an  original  compact  betw^e^: . 
King  and  people, — who  declared,  that  King  James  had  bro- 
ken it, — and  who   bestowed  the  crown  upon  another, — rThe  ^ 
principle  of  that  memorable  revolution  is  fully  explained  in 
the  Bill  of  Rights,  and  forms  the  most  unanswerable  vindi- 
cation of  this  little  book.     The  misdeeds  of  King  James  are  " 
drawn  up  in  *the  preamble  to  that  famous  statute  ;  and  it  tk 
-^orth  your  attentibn,  that  one  of  the  principal  charges  in  the 
catalogue  of  his  offences  is,  that  he  caused  several  of  t&ost 
subjects  (whose  right  to  carry  arms  is  to-day  denied  by  this 
indictment)  to  be  disarmed  in  defiance  of  the  laws»— -Our  an- 
cestors having  stated  all  the  crimes  for  which  they  took  the  , 
crown  from  the  head  of  their  fugitive  sjiyvereign,  and  having 
placed  it  on  the  brows  of  their  deliverer,  mark  out  the  con- 
ditions on  which  he  is  to  wear  it.    They  were  not  to  be  be- 
trayed by  his  great  qualities,  nor  even  by  the  gratitude  they 
owed  him,  to  give  him  an  unconditional  inheritance   in  the* 
throne;  but   enumerating  all  their  ancient  privileges,  they  i 
tell  their  new  sovereign  in  the  body  of  the  law,  that  while  he 
'maintains*  these  privileges,  and  no  longer  than  he  maintains 
'  ijiem,  he  is  King: 

The  same  wise  caution,  which  marked  the  acts  of  the  Re- 
volution, is  visible  in  the  act  of  settlement  on  the  accession 
of  the  Hoil^e  of  Hanover,  by  which  the  crown  was  again 
bestowed  upon  the  strict  condition  of  governing  acco^^g  to 
law,^ — maintainlf^g  the  Protestaitt  religion, — and  not  being 
married  to  a  Papjst. 

U4det*  this  wholesome  entail,  which  again  vinAcates  every 
sentence  in  this  book^  mar  His  Majesty  and  his  posterity  hold 
the  crown  of  these  kingdoms  for  ever ! — ^  wish  in  which  I 
tnow  1  am  ferventSy  seconded  by  my  reverend  friend,  and 
with  which  I  might  cal||the  whole  country  to  vouch  for  the 
conformity  of  his  conduct* 

But  my  learned  friend,  knowing  that  I  was  invulnerable 
here, sand  afraid   to  encounter  those^prindiples  on  -whidi  his 
own  personal  libeltj'   is  founded,  and  on    the  assertion  of^ 
which  his  well-earned  character  is  at  stake  in  the  wor^,  says,: 
^o  you  wifli  his  usual  artifice:     *'  Let  us  a<^it  that  diere  is 

no  sedition  in  tliis  Dialogue,  let  us  suppos^  it  to  ^^  all  con-. 

stitutional  and  legal,  yet  it  may  do  mischief  :-^^vfhy  tell  the 
fieopMso  ? 

^  Gentlemen,  I  am  furnished  with  an  answer  to  this  objec- 
tion, which  I  hope  will  satisfy  my  friend,  and  put  an  em  to 
all  disputes  among  u#;  for  upon  this  head  I  will  gii^  ,yoa  ^ 
the  opinion  of  TVIn  Locke,  tke  great^t  Whig  that  ever  lived 


u 


I 


% 


^J»*- 


^-  -^    Trialof  the^  Dean  of  St.  Asaph.  lOd 

Ji)  1-1 

^  this  coutitry,  and  likewise  of  Lord  Bolingbroke,  the  great- 

^  Tory  in  it ;  by  which  you  see  tliat  Whigs  and  Tories,  ,whe 

Jpuld  never  accord  in  any  thing  else,  were  perfectly  agreed 

I"  i^skm  the  propriety  and  virtue  of  enlightening  the  people  c^ 

the  stiJrtect  oi  government.         -i 

^Mr.%ocke  on  this  subject  sppaks  out  much  stronger  tlytn 

'   the   Dialogue^     He    says   in   his  Treatise    on  Government, 

^  Wherever  law  ends  tyranny  bifgins ;  and  whoever,  in  au- 

**  thorily,  exceeds  the  power   givea  him.  by  the   law,  and    - 

'^  makes  use  of  the  forcfe  he  has  under  his  command,  to  com- 

i**  pass    that    upon  the  subject  which \  the  law   allqws    not, 

^*  ceases  in  that  to  be  a  magistrate,  and,  acting  withqut  au- 

**  thority,  may  be  opposed  as  any  other  man,  who  by  force 

"  invades  the  rightt  of  another.  ^This   is  acknowledged  fh 

**  subordinate  magistrilt^s.     He  thaf  hath  authority  by  a  legal 

*'  warrant  to  seize  my  person  ijithe  street y  may  be  opposed 

"  a«  a  thief  and  a  robber,  if'iie  endeavoura»to  breaks  taz^^? 

**  my  house  to  execuj^t.it  on  me  there,  although  I  knpw  he 

P     "has  such  a  warrant  ik  would  have  empowered^  him  to  ar- 
"  rest   me  abroad.     And  why  this    should  not  hold  ^in  the  . 
"  highest  as  well  as  in  the  m|^t  inferior  magistrate,  I  wouM 
"  gladly  be  informed.     ForWc  exceeding  the  bounds  of  au-^ 
*'  thority  is  no  more  a  right  in  a  great  than  in  a  petty  officer,   • 
"  in  a  King  than  in  a  constable ;  but  is  so  much  the  wpr^e  in  ** 
"him,  that  he  has  more  trust  put  in  him,  and  more  extended 
"  ^^  follows  from  the  abuse  of  it."  ^ 

But  Mr.  Locke,  knowing  that  the  mostjgf  cellent  doctrines 
are  often  perverted  by  wicked  men,  who  nfve  tht;ir  own  pri- 
vate objects  to  lead  them  to  that  pervcrsi^,  or  %y  ignorant 
men  who  do  not  understand  them,  takes  tne  very  objection 
of  my  learned  friend,  Mr.  Bearcroft,  and  puts  it  as  follows 
into  the  mouth  of  his  adversary^  in  orAer  that  he  may  him- 
self answer  and  expose  it :  "  Bm  there  are  who  say  that  it 
*'\  lays  a  foundation  for  rebellion,  — Gentlemen,  you  will  do 
tne  the  nonour  to  attend  to  this,  for  p^c  would  imagine  Mr. 
Bearcroft  had  ]S#r«  Lpcl^n  his  hand  when  he  was  speaking. 

«  '*  But  there  are  who  s^  that  it  lays  a  foundation  for  rebel- 

"  ligi*?  to  tell  the  jJfeople  tbatfthey  are  absolved  from  obedi- 
"  cnce,  when  illegal  attempts  are  made  upon  their  liberties,* 
"  and  that  tWy  may  oppose  their  nuigisfrati^  when  they  in- 
.^  "  vade  their  properties,  contrary  to  ihe  trust>,put  in  them ; 
**  and  that,  therefore,  the  doctrine  is  not  to  be  g|)low«d,.  as 
^  libellous,  dangerous,  and  des^uctiVe  of  the  peace  of  the 
tft  world*" — But  that  great  man  instantlv^  answers  the  objec- 
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tion,>which  he  had  himself  r^sed  in  order  to  deistroy  it,  aiid^  , 
truly  says, '  ^5  jjuCh  men  might  as  well  say,  tWt  the  pec^^*' '' 
*JJ  should  iiot*b^  told  that  honest  men  may  oppose  robbers  cS^  \ 
"  pirates^  les^  it  should  excite  to  disorder  and  bloodshed." 
.    ,  •       What  reasoning  can  be  nSire  just  ? — for  if  we  were  to  ^- 
gue  from  the  pessibiSty,  that  human  depravity  andffblly  may  , 
turn  to  evil    what  is  meant  for  good,  all  the  comforts  ant 
'  blessings  which  God, -the  author  of  indulgent  nature,  has 

bestowed  upon  Us,.  and-:^ithout  which  ive  should  neither  en-; 
joy  nor  indeed  deserve  bur  existence,  would  be  abolished  a» 
pernicious,  till  we  were  reduced  to  the  fellowship  of  beasts. 

Thfe  Holy  Gospels  could  not  be  promulgated; — for  though 
tJiey  are  thCToiindation  of  all  the  moral  obligations,  which  uttite 
men  together  in  society,  jyi^  the  study  of  them  often  conducts 
wdak  minds  to  false  opinionis,  enthusiasm,  and  madness. 

The  «se  of  pistols  should  jbe  forbidden  ; — for,  though  they 
are'*tiecessarf  instruments  of  self-defence,  yet  men  often  tiim 
them  revengefully  upon  on|  another  in  private  quarrels.—  ^ 
Fire  ought  to  be  prohibited ;  *for  though,  under  due  regula- 
tions, it  is  not  only  a  luxury  but  a  necessary  of  life,  yet  the 
dwellings  %f  mankind  and  whole  cities  are  often  laid  waste 
^  •>  2Si^  destroyed  by  it. — Medicines  v^an  J  drugs  should  not  be 
sold  promiscuously ; — ^for  though,  in  the  hands  of  skilftil 
physicians,  they  are  the  kind  restoratives  of  nature,-yet  they 
may  come  to*be  administered  by  quacks,  and  operate  as  poi- 
sons. There  is  nothing,  in  short,  however  excellerit,1ilrhich 
wickedness  or  ^ly  may  not  per%>^fert  from  its  intended  pur- 
pose«  But  if  I  teil  a  man,  that  if  he  takes  my  meditine  in 
the  agony  of  (Urease,  it  will  expel  it  by  the  violence  of  its 
operation,  will  it  induce  him  to  destroy  his  constitution  by 
taking  it  while  he  is  in  health  ^  Just  so,  when  a  writer  spe- 
t  culates  on  all  the  ways  by.  which  human  governments  may  be 

[  dissolved,  and  points  outvie  remedies,  which  the  history  of 

the  world  furnishes  from  the  experience  of  former  ages ; 
is  he,  therefore,  to  be  supposed  to  prognosticate  instant  dis- 
solution in  the  existing  govemnicnt,  and  xb  stir  up  sedition 
and  rebellion  against  it  ?         ,  ^ 

Having  given  yo\i  the  sentiments  of  Mr.  Locker  pub- 
lished three  yeairs  after  the  accession  of  ||ing  William, 
who  caressed  the  author,  and  raised  him  to  the  highest  trust 
in  the  state,  let  us  look  at  the  sentiments  of  a  Tor}'^,  on  that 
subject,  not  less  celebrated  in  the  republic  of  letters,  and  on 
the  theatre  of  tlje  .world;^ — I  speak  of  the  great  Lord  Bo- 
lingbroke,  who  w%sin  arms  to  restore  King  James  to  his  fc|- 
feited  throne,  and  who  was  anxious  to  rescue  the  JacQbites 
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-froot  iphat  he  tfaoilght#  scandal  on'them,  namely  the  imputa- 
.  ti}^  /^at,  because  from  the  \ini^  of  so  many  human  rights 
^t^ifta^A  in  the  person  of  King  James,  thef  pteferrect  and 
si^iq^rted  his  hereditary  title  on  the  footing  of  our^bwn  an- 
cient Qivil  constitutions,  they,  therefore  believed  iii  his  claini* 
tx>  apvcmjure  divino^  independeoA  of  the  law. 

This  df  etrine  of  passive  obedic^nce,  wjilch  the   Prosecutor 
c^tbis  libel  must  successfully   mamtain  to'  l^'  the  law,  and.  * 
which  certainly  is  the  law,  if  this  ^iaj^ogue  be  a  libel,  wa^; 
i^esented  above  half  a  century  ago  by  jtjiis  great  writer,  even 
''Jka  tract  Mrritten  while  an  exile  in  ]|rance  on  account  of  his 
treason  against  the  House  of  Hanov|f«  "^  *>  The  dutyf  of  the  • 
**, people^"  says  his    Lordship,    *Ms  now  settled   upon    sp'  / 
^^  clear  a  foundation,  that  no  man  qpi  iiesitate   hfhiir  far  he  is 
*^  to  obey,   or  doubt  jupon  what^ccasious  he  is  to  resrist^ 
**  Conscience  can  no  l^ger  battle;  with  the  understanding^: 
**  we  know  that  we  are  to  defen^the  crqjvn   with  our  lives 
and  fortunes,  as  long  as  the  crown  protects  lift,  and  keeps 
strictly  to  the  bounds  within  which  the  laws  b^ye  con- 
**  fined  it.     We  know  likewis^  that  we  are  to  *do   it   ntf 
**  longer."  '> 

Haviag  finished  three  volimi^  of  masterly  ancf  eloquent^ 
discussions  on  our  govermnent,  he  concludes,  with  statiiig  '^ 
the  duty  imposed  on  every  enlightened  mind  to  instruct  the< 
people  on  the  principles  of  our  government,  in  the  following 
animated  passage :  ^^  The  whole  tendency  of  these  discourses 
is  ^gj^nculcate  a  rational  idea  of  the  nature  of  our  fr^e 
government  into  the  iu|i|^s  of  all  itiy  coiiiitrymen^  and  to 
prevent  the  fatal  consetjuence  of  those  slavish  principles, 
^hich  are  industriously  propagated  throug|[|  the  Kingdom, 
by  wicked  and  designing  men.  He  who  labours  to  blind 
^  the  people,  and  to  keep  thf;m  from  instruction  on  those  "" 
^*'  momentous  subjects,  may  be  jusdy  suspected  of  sedition 
^^  and  disaffection ;  but  he  who  maMbs  it  his  business  to  open 
^^.|he  understandings  of  mankind,  by  laying  before  them  the 
*•  r true  principles  of  their  government,  euts  up  all  faction  by 
^  the  ipots ;  for  iPcannot  |||t  interest  the  people  in  the  pre* 

•  '*  servation  of  their  constitution,  when  they  know  its  excel- 
^**  lence  and  its  wisdom."  * 

*  But,  says  M^  Bearcroft,  again  and  again,  /^  are  the  mul- 
^^  titudeto  beffid  all  this?"  I  say  as  often  on  my  part,  yks* 
\$aLYy  that  nothing  can  preserve  the  government  of  this  free 
and  hfl^py  counti^  in  which  under  the  blessing  of.  God  we 
live;— <nat  nothing  can  make  it  endure  to  all  future  ages,  but 
)U#Kcellence  and  its  wisdom  being  Renown,  not  only  to  you 
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and  the  higher  ranks  of  men,  who  may  b^*  overborn^l  By  ir  * 
contentious  miihitude,  but  also  to  the  great  body  of  the 
people,  by  dissenSinating  among  them  the  true  principles  bn- 
yhich  it  is  established;  which  show  them,  that  they  are  not 
the  hewers  of  wood  and  the  drawers  of  water  to  men  who 
avail  themselves  of  their  labour  and  industry;— ^but  that  go* 
.  vernment  is  a.  trust  proceeding  from  themselves  ; —  all  emana- 
tion from  their  own  str^gth; — a  benefit  and  a  blessingi 
which  has  stood  the  test  of  ages ; — that  they  are  governed 
because  they  desire  to  be  governed,  and  yield  a  voluntary 
.obedience  to  the  laws,  because  the  laws  protect  them  in  ti^ 
liberties  they  enjoy. 

•  Upon  tligse  principles  I  assert  with  men  of  all  denomina- 
tions and  parties,  who  have  written  on  the  subject  of  free 
governments,  that  this  Dialogue,  so  far  from  misrepresenting 
or  endangering  the  constitution  of  England,  disseminates 
obedience  and  affection  to  it  as  far  as  it  reaches ; — and  that 
the  comparison  of  the  great  political  institutions  with  the 
little  club  in  the  village,  is  a.decisive  mark  of  the  honest  in- 
tention of  Its  author. 

poes  a  man  rebel  against  the  president  of  his  club  while 
*fie  fulfils  his  trust  ? — No  :  because  he  is  of  his  own  appoint- 
ment, and  acting  for  his  comfort  ai|d  benefit.  This  safe  and 
simple  analogy,  lying  within  the  reach  of  every  understand- 
ing, is  therefore  adopted  by  the  scholar  as  the  vehicle  of 
instruction;  who  wishing  the  peasant  to  be  sensible  of  the 
happy  government  of  this  country,  and  to  be  acquaint^  with 
the  deep  stake  he  has  in  its  preservation,  truly  tells  him, 
that  a  nadon  is  but  a  great  club,  governed  by  the  same  con- 
sent, anci  supported  by  the  same  voluntary  compact ;  iBaprcs- 
sing  upon  his  mind  the  grejtt  theory  of  public  freedom,  by  the 
most  familiar  allusions  to  the  little  but  delightful  intercourses 
of  social  life,  by  which  nqien  derive  those  benefits,  that  come 
home  the  nearest  to  their  bosoms. 

Such  is  the  wise  and  innocent  scope  of  this  Dialogue, 
which,  after  it  had  been  repeatedly  published  without  cen- 
sure, and  without  mischief,  under  the  public  eye  of  govern- 
ment in  the  capital,  is  gravely  supposed  to  have  been  circula-  * 
ted  by  my  reverend  friehd  many  months  afterwards,  with  a 
malignant  purpose  to  overturn  the  monarcl^  by  an  armed 
rebellion. 

Gentlemen,  if  the  absurdity  of  such  a  conclusion,  fr^m 
the  scope  of  the  Dialogue  itself,  were  not  self-evident,  I 
might  render  it  more  glaring  by  adverting  to  the  condition 
of  thfj  publisher.    The  affectionate  son  of  a  Reverend  Pr^l- 
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*f|te*^^||ibt  iiKMre  a#lebr^ted  for  hiye^  genius  and  learning  than 
for  hifi  warm  attachment  to  the/ponstitution,  and  in  the  direct 

^  read  to  the  highest  honours  and  emoluments  of  that  very. 
churcM^  which,  when  the  monarchy  falls,  must  be  buried  iy  its 
ruins  : — ^nay,  the  publisher  a  dignitJ^ryof  the  same  cl\urch 
hipiself  at  an  early  period  of  his  life,  and  connected  in  friend- 
ship with  those,  who  hav.e  the  dearest  stakes  in  the  preser- 
pation  of  the  government^  and  whos  if  it  continues,  may  raise 
bim  to  all  the  ambitions  of  his  pibfession.  I  cannot  there- 
fore forbear  from  wishing  that  somebody,  in  the  happy  mo- 
ipents  of  fancy,  would  be  so  obliging  a$  to  invent  a  reason, 
in  compassion  to  our  dulness,  why  my  i^verend  friend  should 
sum  at  the  destruction  of  the  present  establishment ;  since 
you  camiot  but  see,  that  the  moment  he  succi&ded,  down 
comes  his  father's  Bij^C)  which  Jeans  upon  the  crown  ;— r 
away  goes  his  own  (Hwiery,  with  all  the  rest  of  liis  livings  ; 
and  neither  you  nor  I  have  heard  any  evidence  to  enable jis 
to  guess  what  he  is  looking  for  in  their  room. — -In  the  face  ne- 

.  vertheless  of  all  these  absurdities^  and  without  a  colour  of  ev- 
idence from  his  character  or  conduct  in  any  part  of  his  life, 
he  is  accused  of  sedition,  and  under  the  false  pretence  of  pub- 
lic justice,  dragged  out  of  his  own  county,  deprived  of  that 
trial  by  his  neighbours,  jk^hich  is  the  right  of  the  meaii^est 
man  who  hears  me,  and  arraigned  before  you,  who  are  stran- 
gers to  those  public  virtues  which  would  in  themselves  be.an 
answer  to  this  malevolent  accusation.  But  when  I  mark  your 
sensiH^I^  and  justice  in  the  anxious  attention  you  are  bes- 
towing, when  I  reflect  .upon  your  charact^ers,  and  observe 
from  the  pannel  (though  I  am  personally  unknown  to  you) 
that  you  are  men  of  rank  in  this  county,  I  know  liow  these 
circumstances  of  injustice  will  operate  : — I  freely  forgive  the 
Prosecutor  for  having  fled  from  his  original  tribunal. 

Getidemen,  I  come  now  to  a  point  very  material  for  your 
consideration  ;— on  which  even  my  learned  friend  and  I,, who 
are  brought  here  for  the  express  purpose  of  disagreeing  in  ev- 
er}' thing,  can  avow  no  difference  of  opinion  ;•— on  which 
judg|f»of  old  androf  mode^  times^  and  lawyers  of  all  inter- 
ests and  parties,  have  ever  agreed ;  namely,  that  even  if  this 
innocent  paper  were  admitted  to  be  a  libel,  the  publication 
would  not  b&,  criminal,  if  you,  the  Jury  saw  reason  to  be- 
lieve that  it  was  not  published  by  the  Dean  with  a  criminal 
intention.  It  is  true,  that  if  a  paper  containing  seditious  and 
libdlDUs  matter  be  published,  the  publisher  is  prima  facie 

♦  0f .  Shipley,  then  Biihop  of  St  Asaph. 


« 


*    ■•/. 


4 


*. 


110  M'.  Erskine^s  Speech^  on  the 

guilty  of  sedition,  the  bad*  intention  being  a  legal  in%rence^  • 
from  xhe  act  of  publishing :  but  it  is  equally  true,  that  he 
may  rebut  that  inference,  by  showing  that  he  published  it  in^  ' 

nocently»  ^  * 

Tiiis  was  declared  by  Lord  Mansfield,  in  the  case  of  the 
King  and  Woodfail :  where  iis  Lordship  said,  that  the  fact 
of  publioiation  would  in  that  instance  have  constituted  guilt, 
if  the  paper  was  a  libel :  because  the  Defendant  had  givea 
no  evidence  to  the  Jury  ta  repel  the  legal  inference  pf  guijt, 
as  arising  from  the  publication  ;  but  he  said  at  the  same  time, 
in  the  words  that  I  shall  read  to  you,  that  such  legal  inference 
was  to  be  repelled  by  proof. 

**  There  may  be  cases  where  the  fact  of  the  publication 
**  even  of  2#  libel,  may  be  justified  or  excused  as  lawful  or 
"  innocent ;  for  no  fact  which  is  not  criminal,  even  though 
^^  the  paper  be  a  libel,  can  amount  to  a  publication  of  which 
*'  a  Defendant  ought  to  be  found  guilty.'' 

I  .read  these  words  from  Burrow's  Reports,  published  un- 
der the  eye  of  the  Court,  and  they  open  to  me  a  decisive 
digfence  of  the  Dean  of  St.  A^aph  upon  the  present  occasion, 
and  give  you  an  evident  jurisdiction  to  acquit  him,  even  if 
the  law  upon  libels  were  as  it  is  laid  down  to  you  by  Mr. 
Bearx:roft :  for  if  I  show  you,  that  the  publication  arose  from 
motives  that  were  innocent,  and  not  seditious,  he  is  not  a 
criminal  publisher,  even  if  the  Dialogue  were  a  libel,  and, 
according  even  to  Lord  Mansfield,  ought  not  tp  be  found 
guilty.  ,     V 

The  Dean  of  St.  Asaph  was  one  of  a  great  many  respect- 
able gentlemen,  who,  impressed  with  the  dangers  impending 
over  the  public  credit  of  the  nation,  exhausted  by  along  war, 
and  oppressed  with  grievous  taxes,  formed  themselves  itito  a 
committee,  according  to  the  example  of  other  counties,  to 
petition  the  Legislature  to  observe  great  caution  in  the  expen- 
diture of  the  public  money.  This  Dialogue,  written  by  Sir 
William  Jones,  a  near  relation  of  the  Dean  by  marriage, 
was  either  sent,  or  found  its  way  to  him  in  the  course  of  public 
circulation.  He  knew  the  character  of  tMfe  author ;  he  had 
no  reason  to  suspect  him  of  sedition  or  disaffection  ;  and  be- 
lieved it  to  be,  what  I  at  this  hour  believe,  and  have  repre- 
sented it  to  you,  a  plain,  easy  manner  of  showing  the  people 
the  great  interest^  they  had  in  petitioning  Parliament  for 
reforms  beneficial  to  the  public.  It  was  accordingly  the 
opinion  of  the  PRntshire  committee,  and  not  particularly^  oi 
the  Dean  as  an  individual,  that  the  Dialogue  should  be  trans- 
lated into  Welsh,  smd  published.     It  was  accordingly  deliv- 
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,cred,  at  the  desirjp^  of  die  committee,  to  a  Mr.  Jones,  for  the 
purpose^  of  translatioiv  This  gentleman,  who  will  be  cal- 
led as  a  witness,  told  the  Dean  a  few  days  afterwards,  that 
there  were  persons,  not  indeed  from  their  real  sentiments, 
but  from  spleen  and  opposition,  who  represeixted  ipas  likely 
to  do  mischief,  from  ignorance  and  misconception,  if  trans- 
ited and  circulated  in  Wales,         r  /  ^ 

Now,  what  would  have  been  the  language  of  the  Defen- 
dant upon  this  communication,  if  his  purpose  had  been  tnat 
which  is  charged  upon  him  by  the  indictment  ?  He  would 
have  said,  "  If  what  you  tell  me  is  well-founded,  hasten  the 
**  publicatio7i  ;  I  am  sure  I  shall  never  raise  discontent  here, 
*'  by  the  dissemination  of  such  a  pamphlet  in  English  :• — 
*'  therefore  let  it  be  instantly  translated,  if  the  ignorant  in- 
**  habitants  of  the  mountains  are  likely  to  collect  from-it,  that 
"  it  is  time  to  take  up  arms," 

But  Mr.  Jones  will  tell  you,  that,  on  the  contrary,  the  in- 
stant he  suggested  that  such  an  idea,  absurd  and  unfounded 
as  he  felt  it,  had  presented  itself,  fi*om  any  motives,  to  the 
mind  of  any  man,  the  Dean,  impressed  as  he  was  with  its 
innocence  and  its  safety,  instantly  acquiesced ; — he  recalled,  v 
even  on  his  own  authorityj^  the  intended  publication  by  the 
committee ;  and  it  never  was  translated  into  the  Welsh  tongue 
at  all. 

Her^he  Dean's  connexion  with  this  Dialogue  would  have 
ended, If  Mr.  Fitzmaurice,  who  never  lost  any  occasion  of 
defaming  ^d  misrepresentmg  him,  had  not  thought  fit^near 
three  i^^^^f  after  the  idea  of  translation  was  abandoned,  to 
reprob^jq^nid  condemn   the  Dean's  conduct  at  the  public  * 

meetings^  the  county  in  the  severest  terms,  for  his  former 
intention  of  circulating  the  Dialogue  in  Welsh, — declaring 
that  its  doctrines  were  seditious^  treasonable^  and  repugnant  to 
the  principles  of  our  govprnmentm  * 

It  was  upon  this  occasion  that  the  Dean,  naturally  anxious 
to  redeem  his  charaiPter  from^J^he  unjust  aspersions  of  having 
intended  to  undermine  the  constitution  of  his  countr\% — con- 
scious that  the  epithets  applied  to  the  Dialogue  were  false  and 
^mfounded, — and  thinking  that  the  production  of  it  would  be 
the  most  decisive  refutation  of  the  groundles|  calumny  cast 
upon  him,  directed  a  few  English  copies  of  it  to  be  published 
in  vindication  of  his  former  opinions  and  intentions,  prefix-' 
ing  an  advertisement  to  it,  which  plainly  marks  the  spirit  in 
which  he  published  it.  For  he  there  conip||ins  of  the  injuri- 
ous misrepresentations   I  have  adverted  to,  and  impressed 

*  with  the  sincerest  conviction  of  the  innocence,, or  rather  the  ** 
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merit  of  the  Dialogue,  makes  his  appeal  to  the  friends  of  the 
Revolution  in  his  justification. 

[Mr.  Erskine  here  read  the  advertisement  to  the  Jury^  as 
prefixed  to  the  Dtalo^(eJ\ 

Now,  Gentlemen,  if  you  shall  believe  upon  the  evidence 
of  the  witness  to  these  facts,  and  of  the  advertisement  prefix* 
ed  to  the  publication  iiself  (which  is  artfully  kept  back,  and 
forms  no  part  of  the  indictment),  that  the  Deaa,  upon  the  au- 
thority of  Sir  William  Jones  who  wrote  it, — of  the  other 
great  writers  on  the  principles  of  our  government, — and  of 
the  history  of  the  cotintry  itself,  really  thought  the  Dialogue 
'  innocent  and  meritorious,  and  that  his  single  purpose  in  pub- 
lishing the  English  copies,  after  the  Welsh  edition  had  been 
abandoned,  was  the  vindication  of  his  character  from  the  im- 
putation of  sedition, — then  he  is  not  guilty  upon  this  indict- 
mi;nt,  which  charges  the  publication  with  a  wicked  intent  to 
excite  disaffection  to  the  King,  and  rebellion  against  his  go* 
vemn^ent. 

Actus  nonfac'it  reum  nisi  mens  sit  rea^  is  the  great  maxim 
of  penal  justice,  and  stands  at  the  top  of  the  criminal  page,  in 
every  volume  of  our  humane  and  sensible  laws.  The  hostile 
;;i2Wis  the  crime  which  it  is  yoi|r  duty  to  decipher;— -a  duty 
which  I  am  sure  you  will  discharge  with  the  charity  of  Chris- 
tians ; — refusing  to  adopt  a  harsh  and  cruel  construction,  When 
one  that  is  fair  and  honourable  is  more  reconcilable,  not  only 
with  all  probabilities,  but  with  the  evidence  whrtMyou  are 
swqrn  to  make  the  foundation  of  your  verdict.  The  Prose- 
cutor rests  on  the  single  fact  of  publication,  witliout  the  ad- 
vertisement, and, without  being  able  to  cast  an  imputation  up- 
on the  Defendant's  conduct; — or  even  an  observatioi/to  as- 
sign a  motive  to  give  verisimilitude  to  the  charge. 

Gentlemen,  after  the  length  of  time,  which,  very  contrary 
to  my  inclination,  I  have  detained  you,  I  am  sure  you  will  be 
happy  to  hear  that  there  is  but  one  other  point  to  which  my 
duty  obliges  me  to  direct  your  attention.  I  should,  perhaps, 
have  said  nothing  more  concerning  the  particular  province  of 
a  Jury  upon  this  occasion,  than  the  little  I  touched  upon  it  at 
the  beginning,  if  my  friend  Mr.  Bearcroft  had  not  compelled 
me  to  it,  by  drawing  a  line  around  you,  saying  (I  hope  with 
the  same  effect  that  King  Canute  said  to  the  sea),  "  Thus 
far  shalt  thou  go."  But  since  he  has  thought  proper  to  coop 
you  in,  it  is  my  business  to  let  you  out : — and  to  give  the  greater 
weight  to  what  I  am  about  to  say  to  you,  I  have  no  objection 
that  eveiT  thing  which  I  may  utter  shall  be  considered  as  pro- 
ceeding from  my  own  private  opinions;  and  that  not  only  my 
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professional  character,  but  my  more  valuable  reputatiou  as  a 
man,  may  stand  or  fall,  by  the  principles  which  I  shall  lay  down 
for  the  regulation  of  your  judgments. 

This  is  certainly  a  bold  thing  to  say,  since  what  I  am  about 
to  deliver  may  clash  in  some  degree  {though  certainly  it  will 
not  throughout)  with  the  decision  of  a  great  and  reverend 
Judge,  who  has  administered  the  justice  of  this  countty  for 
above  half  a  century  with  singular  advantage  to  the  public, 
and  distinguished  reputation  to  himself;  but  whose  extraor- 
dinary faculties  and  general  integrity,  which  I  should  be  lost 
to  all  sensibility  and  justice  if  I  did  not  acknowledge  with 
reverence  and  affection,  could  not  protect  him  from  severe 
animadversion  when  he  appeared  as  the  supporter  of  those 
doctripes  which  I  am  about  to  controvert*  I  shall  certainly 
never  join  in  the  c^umny  that  followed  them,  because  I  be- 
lieve he  acted  upon  that,  as  upon  all  other  occasions,  with  the 
strictest  integrity ;— an  admission  which  it  is  my  dulT  to 
make,  which  I  render  with  great  satisfaction,  and  wnich 
proves  nothing  more,  than  that  the  greatest  of  men  are  falli* 
ble  in  their  judgments,  and  warns  us  to  judge  from  the  es- 
sences of  thmgs,  and  not  from  the  authority  of  names,  how- 
ever imposing*    , 

Gentlemen,  the  opinion  I  allude  to  is,  that  libel  or  not  libel 
is  a  question  of  kxtv  for  the  Judge,  your  Jurisdiction  being 
confined  to  the  fact  of  publication.  And  if  this  were  all  that 
was  meant  by  tne  position  (though  I  could  never  admit  it  to 
be  consonant  with  reason  or  law) ;  it  would  not  affect  me  in 
the  present  instance,  since  all  that  it  would  amount  to  would 
be,  that  the  Judge,  and  not  you,  would  deliver  the  only  opin- 
ion which  can  be  delivered  from  that  quarter  upon  this  sub- 
ject* Bit  what  I  am  afraid  of  upon  this  occasion  is,  that  nri- 
ther  of  you  are  to  give  it;  for  so  my  friend  has  expressly 
put  it.  "  My  Lord,"  says  he,  "  will  probably  not  give  you 
his  opinion  whether  it  be  a  libel  or  not,  because,  as  he  will 
tell  you,  it  is  a  question  open  upon  the  record,  and  that  if 
Mr.  Erskine  thinks  the  publication  innocent,  he  may  move 
to  arrest  the  judgment."  Now  this  is  the  most  artful  and 
the  most  mortal  stab  that  can  be  given  to  justice,  and  to  my 
innocent  Client*  All  I  wish  for  is,  that  the  judgment  of  the 
Court  should  be  a  guide  to  yours  in  determining,  whether  this 
pamphlet  be  or  be  not  a  libel ;-— because,  knowing  the  scope  of 
the  learned  Judge's  understanding  and  professional  ability,  I 
have  a  moral  certainty  that  his  opinion  would  be  favourable* 
If  therefore  libel  or  no  libel  be  a  question  of  law,  as  is  asserted 
by  Mr.Bearcroft,  Icallforhis  Lordship's  judgment  upon  that 
Vol.  L  16 


44 

i( 

44 
44 


114  Mr.  Ersiine*s  Speech  on  the' 

auestion,  according  to  the  regular  course  of  all  trials,  where 
le  law  and  the  fact  are  blended ;  in  all  which  cases  the  noto* 
rious  office  of  the  Judge  is  to  instruct  the  consciences  of  the 
Jury,  to  draw  a  cprrcct  legal  conclusion  from  the  facts  in  evi- 
dence before  them.  A  Jury  are  no  more  bound  to  return  a 
special  verdict  in  cases  of  libel,  than  upon  other  trials  criminal 
and  civil,  where  law  is  mixed  with  fact :— they  are  to  find 

?merally  upon  both,  receiving,  as  they  constantly  do  in  every 
ourt  at  Westminster,  the  opinion  of  the  Judge  both  on  the 
evidence  and  the  law. 

Say  the  contrary  who  will,  I  assert  this  to  be  the  genuine, 
unrepealed  constitution  of  England ;  and  therefore,  if  the 
learned  Judge  shall  tell  you  that  this  pamphlet  is  in  the  ab- 
stract a  libel ;  though  I  shall  not  agree  that  you  are  therefore 
hound  to  find  the  Defendant  guilty  unless  you  think  so  like- 
wise, yet  I  admit  his  opinion  ought  to  have  very  great  weight 
with  you,  and  that  you  should  not  rashly,  nor  without  great 
consideration,  go  against  it. — But,  if  you  are  only  to  find  the 
fact  of  publishing',  which  is  not  even  disputed ;  and  the  Jtidge 
is  to  tell  you,  that  the  matter  of  libel  being  oh  the  record,  he 
shall  shut  himself  up  in  silence^  and  give  no  opinion  at  alias 
to  the  libellous  ana  seditious  tendency  of  the  paper  j  and  yet  shaU 
nevertheless  expect  you  to  affix  the  epithet  of  guilty  to  the 
publication  of  a  thing^theGVii/v  of  which  you  are  Jorbid^  and 
HE  refuses  to  examine; — miserable  indeed  is  the  condition  iri- 
to  which  we  are  fallen !  ,  Since  if  you,  following  such  direc- 
tions, bring  in  a  verdict  of  guilty,  without  finding  the  publi- 
cation to  be  a  libel,  or  the  publisher  seditious;  and  I  after- 
wards, in  mitigation  of  punishment,  shall  apply  to  that  hu- 
manity and  mercy  which  is  never  deaf,  when  it  cjm  be  ad- 
dressed consistently  with  the  law;  I  shall  be  told  in  the  lan- 
guage I  before  put  in  the  mouths  of  the  Judges,  "  You  arc 
**  estopped,  Sir,  by  the  verdict :  we  cannot  hear  you  say  your 
**  Client  was  mistaken,  but  not  guilty;  for,  had  that  been 
"  the  opinion  of  the  Jury,  they  had  a  jurisdiction  to  acquit 
"him.''^ 

Such  is  the  way  in  which  the  liberties  of  Englishmen  are 
by  this  new  doctrine  to  be  shuffled  about  from  jury  to  court, 
without  having  any  solid  foundation  to  rest  on.  I  call  this 
the  effect  of  new  doctrines,  because  I  do  not  find  them  sup- 
ported by  that  current  of  ancient  precedents  which  constitutes 
English  law.  The  history  of  seditious  libels  is  perhaps  one 
of  uie  most  interesting  subjects  which  can  agitate  a  Court  of 
Justice,  and  my  friend  thought  it  prudent  to  touch  but  very 
slightly  upon  it. 
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We  all  know,  that  by  the  immemorial  usage  of  this  country, 
no  man  in  a  criminal  case  could  ever  be  compelled  to  pltfad  a 
special  plea  ;•— for  although  our  ancestors  settled  an  accurate 
boundary  between  law  and  fact^  obliging  the  party  defendant 
who  could  not  deny  the  latter  to  show  his  justification  to  the 
Court ;  yet  a  man  accused  of  a  crime  had  always  a  right  to 
throw  himself  by  a  general  plea  upon  the  justice  of  his  peers  ; 
and  on  such  general  issue,  his  evidence  to  the  Jury  might 
ever  be  as  broad  and  general  as  if  he  had  pleaded  a  special 
justification*  The  reason  of  this  distinction  is  obvious.—- 
The  rights  of  property  depend  upon  various  intricate  rules, 
which  require  much  learning  to  adjust,  and  much  precision  to 
g^ve  them  stability ;  but  crimes  consist  wholly  in  intention  ; 
and  of  that  which  passes  in  the  breast  of  an  Englishman  ad 
the  motives  of  his  actions,  none  but  an  English  Jury  shall 
judge.— It  is  therefore  impossible,  in  most  criminal  cases,  to 
separate  law  from  fact ;  and  consequently  ii'hether  a  writing 
be  or  be  not  a  libel,  never  can  be  an  abstract  legal  question 
for  Judges.  And  this  position  is  proved  by  the  immemorial 
practice  of  courts,  the  forms  of  which  are  founded  upon  legal 
reasoning;  for  that  very  libel,  over  which  it  seems  you  are 
not  to  entertain  any  jurisdiction,  is  always  read,  and  often 
delivered  to  you  out  of  Court  for  your  consideration. 

The  administration  of  criminal  justice  in  the  hands  of  the 
people,  is  the  basis  of  all  freedom.  While  that  remains  there 
can  be  no  tyranny^  because  the  people  will  not  execute  ty- 
rannical laws  on  themselves.  Whenever  it  is  lost,  liberty 
must  fall  along  with  it,  because  the  sword  of  justice  falls  in- 
to the  hands  of  men,  who,  however  independent,  have  no 
common  interest  with  the  mass  of  the  people.  Our  whole 
history  is  therefore  chequered  with  the  struggles  of  our  an- 
cestors to  maintain  this  important  privilege,  which  in  cases 
of  libel  has  been  too  often  a  shameful  and  disgraceful  subject 
of  controversy. 

The  ancient  government  of  this  country  not  being  founded, 
like  the  modem,  upon  public  consent  and  opinion,  but  sup- 
ported by  ancient  superstitions,  and  the  lash  of  power,  saw 
the  seeds  of  its  destruction  in  a  free  press.  Printing  there- 
fore, upon  the  revival  of  letters,  when  the  lights  of  philoso- 
phy led  to  the  detection  of  prescriptive  usurpations,  was  con- 
sidered as  a  matter  of  state,  and  subjected  to  the  controul  of 
licencers  appointed  by  the  Crown  :  and  although  our  ances* 
tors  had  stipulated  by  Magna  Charta,  that  no  freeman  should 
be  judged  but  by  his  peers,  the  Courts  of  Star-chamber  and 
High  vommission,^  consisting  of  privy-counsellers  erected 
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during  pleasure,  opposed  themselves  to  that  freedom  of  con* 
science  and  civil  opinion,  which  evefi  then  Were  laying  the 
foundations  of  theHevoIution.  Whoever  wrote  on  the  prin- 
ciples of  government  was  pilloried  in  the  Star-chamber,  and 
whoever  exposed  the  errors  of  a  false  religion  was  persecuted 
in  the  Commission-court.  But  no  power  can  supersede  the  prif- 
vileges  of  men  in  society,  when  once  the  lights  of  learning  and 
science  have  arisen  amongst  them.  The  prerogatives  whioh 
former  princes  exercised  with  safety,  and  even  with  popu* 
larity,  were  hot  to  be  tolerated  in  the  days  of  the  First  Charles, 
and  our  ancestors  insisted  that  these  arbitrary  tribunals  should 
be  abolished*  Why  did  they  insist  upon  dieir  abolition  ?-— 
Was  it  that  the  question  of  libel,  which  was  their  principal 
jurisdiction,  should  be  determined  only  by  the  Judges  at 
Westminster  i — In  the  present  times  even  such  a  reform^ 
though  very  defective,  might  be  consistent  with  reason,  bap» 
cause  the  Judges  are  now,  honourable,  independent,  and  sa- 
gacious men ;  but  in  those  days  they  were  often  wretches,*— 
libels  upon  all  judicature ;— <md  instead  of  admiring  the  wis- 
dom of  our  ancestors,  if  that  had  been  their  pcdicy,  I  should 
have  held  them  upas  lunatics,  to  the  scoff  of  posterity ;  since 
in  the  times  when  these  unconstitutional  tribunals  were  sup- 
planted, the  Courts  of  Westminster  Hall  were  filled  with 
men  who  were  equally  the  tools  of  power  with  those  in  the 
Star-chamber  ;--*and  the  whole  policy  of  the  change  consisted 
in  that  principle,  which  was  then  never  disputed,  viz.  That 
the  Judges  at  Westminster  in  criminal  cases  were  but  a  part 
of  the  Court,  and  could  only  administer  justice  through  the 
medium  of  a  Jur}r% 

When  the  people,  by  the  aid  of  an  upright  Parliament,  had 
thus  succeeded  in  reviving  the  constitutional  trial  by  the  coun- 
try, the  next  course  taken  by  the  ministers  of  the  Crown, 
was  to  pollute  what  they  could  not  destroy. — Sheriffs  devoted 
to  power  were  appointed,  and  corrupt  Juries  packed  to  sacri- 
fice the  rights  of  their  fellow-citizens,  under  the  mask  of  a 
popular  trial.  This  was  practised  by  Charles  the  Second; 
and  was  made  one  of  the  charges  against  King  James,  for 
which  he  was  expelled  the  kingdom. 

When  Juries  could  not  be  found  to  their  minds.  Judges 
were  daring  enough  to  browbeat  the  Jurors,  and  to  dictate  to 
them  what  they  called  the  law ;  and  in  Charles  the  Second's 
time  an  attempt  was  made,  which,  if  it  had  proved  successful^ 
would  have  been  decisive.  In  the  year  1670,  Penn  and 
Mead,  two  Quakers,  being  indicted  for  seditiously  preaching 
to  a  multitude  tumtdtiiously  assembled  in  Gracechurch  Street, 
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were  tried  before  the  Recorder  of  London,  who  told  the  Jury 
that  they.had  nothhig  to  do  but  to  find  whether  the  Defendants 
had  preached  or  hot ;  for  that,  whether  the  matter  or  die  in- 
tention of  their  preaching  were  seditious,  were  questions  of 
law  and  not  of  fact,  which  they  were  to  keep  to  at  their  peril. 
The  Jury,  after  some  debate,  found  Penn  guilty  of  speaking 
to  people  in  Gracechurch  Street ;  and  on  die  Recorder's  tel- 
fing  them  that  they  meant,  no  doubt,  that  he  was  speaking 
to  a  tumuli  of  people  there ;  he  was  informed  by  the  foreman, 
that  they  allowed  of  no  such  words  in  their  finding,  but  ad- 
hered to  their  former  verdict*  The  Recorder  refused  to  re- 
ceive it,  and  desired  them  to  withdraw,  on  which  they  again 
retired  and  brought  in  a  general  verdict  of  acquittal ;  which 
the  Court  considering  as  a  contempt,  set  a  fine  of  forty  marks 
upon  each  of  them,  and  condemned  them  to  lie  in  prison  till  it 
was  paid*  Edward  Bushel,  one  of  the  Jurors  (to  whom  we 
are  almost  as  much  indebted  as  to  Mr*  Hampden,  who 
brought  the  case  of  ship-money  before  the  Court  of  Exche- 
quer) refused  to  pay  his  fine,  and  being  imprisoned  in  conse- 
quence of  the  refusal,  sued  out  his  writ  of  Habeas  Corpus, 
which,  with  die  cause  of  his  commitment  fviz.  his  refusing 
to  find  according  to  the  direction  of  the  Court  in  matter  of 
hnv^J  was  returned  by  the  Sheriffs  of  London  to  the  Court 
of  Common  Pleas ;  when  Lord  Chief  Justice  Vaughan,  to 
his  immortal  honour,  delivered  his  opinion  as  follows: — 
^  We  must  take  off  this  veilandcolourof  words,  which  make 
^  a  show  of  being  something,  but  are  in  fact  nothing*  If  the 
**  meaning  of  these  vrords^  finding  against  the  direction  of  the 
**  Court  in  matter  of  lawy  be,  that  if  the  Judge,  having  heard 
**  the  evidence  given  in  Court  (for  he  knows  no  other,) 
^  shidl  tell  the  Jury  upon  this  evidence,  that  the  law  is  for 
**  the  Crown,  and  they,  under  the  pain  of  fine  and  impri- 
^  sonment,  are  to  find  accordingly ;  every  man  sees  that  the 
^*  Jury  is  but  a  troublesome  delay,  great  charge,  and  of  no 
*'  use  in  determining  right  and  wfong ;  and  therefore  the 
^^  trials  by  them  may  be  better  abolished  than  continued ; 
**  which'  were  a  strange  and  new-found  conclusion,  after  a 
**  trial  so  celebrated  for  many  hundreds  of  years  in  this 
**  country*" 

He  then  applied  this  sound  doctrine  with  double  force  to 
criminal  cases,  and  discharged  the  upright  Juror  from  his  il- 
legal commitment. 

This  determination  of  the  right  of  Juries  to  find  a  general 
verdict  was  never  afterwards  questioned  by  succeeding 
Judges ;  not  even  in  the  great  case  of  the  seven  Bishops,  on 
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which  the  dispensing  power  and  personal  fate  of  King  James 
himself  in  a  great  measure  depended. 

These  conscientious  Prelates  were,  you  know,  imprisoned 
in  the  Tower,  and  prosecuted  by  information  for  having  pe- 
tioned  King  James  the  second  to  be  excused  from  reading 
in  their  churches  the  declaration  of  indulgence,  which  he 
had  published  contrary  to  law.  The  trial  was  had  at  the  bar 
of  the  Court  of  King^s  Bench,  when  the  Attorney  General 
of  that  day,  rather  more  peremptorily  than  my  learned  friend 
(who  is  much  better  qualified  for  that  office,  and  whom  I 
should  be  glad  to  see  in  it,)  told  the  Jury  that  they  had  nO' 
thing'  to  do  but  with  the  bare  fact  of  publication^  and  said  he 
should  therefore  make  no  answer  to  the  arguments  of  the 
Bishops'  counsel,  as  to  whether  the  petition  was  or  was  not  a 
libel.  But  Chief  Justice  Wright  (no  friend  to  the  liberty  of 
the  subject,  and  with  whom  I  should  be  as  much  ashamed  to 
compare  my  Lord,  as  Mr.  Bearcroft  to  that  Attorney  Gene- 
ral) interrupted  him,  and  said,  "  Yes,  Mr.  Attorney,  I  will 
**  tell  you  what  they  offer,  which  it  will  lie  upon  you  to  an' 
**  swer :  they  would  have  you  show  the  Jury  how  this  peti- 
^^  tion  has  disturbed  the  government,  or  diminished  the 
*'  King's  authority."  So  say  I.  I  would  have  Mr.  Bear- 
croft show  you.  Gentlemen,  how  this  Dialogue  has  disturbed 
the  King's^  Government,— excited  disloyalty  and  disaffection 
to  his  person,— -and  stirred  up  disorders  within  these  king- 
doms. 

In  the  case  of  the  Bishops,  Mr.  Justice  Powell  followed 
the  Chief  Justice,  saying  to  the  Jury,  "  I  have  pven  my 
**  opinion ;  but  the  whole  matter  is  before  you,  gentlemen,  and 
**  you  will  judge  of  ff."  Nor  was  it  wifiidrawn  from  their 
judgment;  for  although  the  majority  of  the  Court  were  of 
opinion  that  it  was  a  libel,  and  had  so  publicly  declared  them- 
selves from  the  Bench,  yet  by  the  unanimous  decision  of  all 
the  Judges,  after  the  Court's  own  opinion  had  been  pro- 
nounced by  way  of  charge  to  the  Jury,  the  petition  itself, 
which  contained  no  innuendos  to  be  filled  up  as  facts,  was 
delivered  into  their  hands  to  be  carried  out  of  Court,  for  their 
deliberation.  The  Jury  accordingly  withdrew  from  the  baf, 
carrying  the  libel  with  them  ;  and  (puzzled  I  suppose,  by 
the  infamous  opinion  of  the  Judges)  were  most  ot  the  night 
in  deliberation  ;— all  London  surrounding  the  Court  with 
anxious  expectation  for  that  verdict,  which  was  to  decide 
whether  Englishmen  were  to  be  freemen  or  slaves.  Gentle- 
men, the  decision  was  in  favour  of  freedom,  for  the  reverend 
fathers  were  acquitted ;  and  though  acquitted  in  direct  op- 
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position  to  the  judgment  of  the  Court,  yet  it  never  occurred 
even  o  those  arbitrary  Judges  who  presided  in  it  to  cast  upon 
them  a  censure  or  a  frown.  This  memorable  and  never  to  be 
forgotten  trial  is  a  striking  monument  of  the  importance  of 
these  rights,  which  no  Juror  should  ever  surrender ;  for  if 
the  legality  of  the  petition  had  been  referred  as  a  question 
of  law  to  the  Court  of  King's  Bench,  the  Bishops  would 
have  been  sent  back  to  the  Tower, — ^the  dispensing  power 
would  have  acquired  new  strength, — and  perhaps  the  glorious 
sra  of  the  Revolution  and  our  present  happy  constitution 
might  have  been  lost. 

Gentlemen,  I  ought  not  to  leave  the  subject  of  these  doc- 
trines, which  in  the  libels  of  a  few  years  past  were  imputed 
to  the  noble  Earl  of  whom  I  formerly  spoke,  without  acknow- 
ledging that  Lord  Mansfield  was  neither  the  original  com- 
poser of  them,  nor  the  copier  of  them  from  these  impure 
sources :  it  is  my  duty  to  say,  that  Lord  Chief  Justice  Lee, 
in  the  case  of  the  King  against  Owen,  had  recently  laid  down 
the  same  opinions  before  him.  But  then  both  of  these  great 
Judges  always  conducted  themselves  on  trials  of  this  sort,  as 
the  learned  Judge  will  no  doubt  conduct  himself  to-day ; 
they  considered  the  Jury  as  open  to  all  the  arguments  of  the 
Defendant's  counsel.  And  in  the  very  case  of  Owen,  who  was 
acquitted  against  the  direction  of  the  Court,  the  present  Lord 
Camden  addressed  the  Jury,  not  as  I  am  addressing  you,  but 
with  all  the  eloquence  for  which  he  is  so  justly  celebrated. 
Th^  practtcey  therefore,  of  these  great  Judges  is  a  sufficient 
answer  to  their  opinions ;  for  if  it  be  the  law  of  Eneland, 
that  the  Jury  may  not  decide  on  the  question  of  libel,  the 
same  law  ought  to  extend  its  authority  to  prevent  their  being 
told  by  counsel  that  they  may. 

There  is  indeed  no  end  of  the  absurdities  which  such  a 
doctrine  involves ;  for  suppose  that  this  Prosecutor,  instead 
of  indicting  my  reverend  friend  for  publishing  this  Dialogue, 
-had  indicted  him  for  publishing  the  Bible,  beginning  at  the 
first  book  of  Genesis,  and  ending  at  the  end  of  the  Revela- 
tions, without  the  addition  or  subtraction  of  a  letter,  and 
without  an  innuendo  to  point  out  a  libellous  application,  only 
putting  in  at .  the  beginning  of  the  indictment  that  he  pub- 
lished it  with  a  blasphemous  intention : — On  the  trial  for  such 
a  publication  Mr.  Bearcroft  would  gravely  say,  "  Gentlemen 
**  of  the  jury,  you  must  certainly  find  by  your  verdict,  that 
^  the  Defendant  is  guilty  of  this  indictment,  i.  e.  guilty  of 
^^  publishing  the  Bible  with  the  intentions  eharged  by  it. 
^'  To  be  sure,  every  body  will  laugh  when  he  hears  it,  and 
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^^  the  conviction  can  do  the  Defends^nt  no  possible  harm ;  for 
<^  the  Court  of  King's  Bench  will  determine  that  it  b  not  a 
^^  libel,  and  he  will  be  discharged  from  the  consequences  of 
*^  the  verdict."— •Gentlemen,  I  defy  the  most  ingenious  man 
living  to  make  a  distinction  between  that  case  and  the  pre- 
sent ;  and  in  this  way  you  are  desired  to  sport  widi  your 
oaths,  by  pronouncing  my  reverend  friend  to  be  a  criminal, 
without  either  determining  yourselves,  or  having  a  determi- 
nation, or  even  an  insinuation  from  the  Judge  that  any  crime 
has  been  committed ;  following  strictly  that  famous  and  res- 
pectable precedent  of  Rhadamanthus,  judge  of  hell,  who 
punishes  first,  and  afterwards  institutes  an  inquiry  into  the 
guilt* 

But  it  seems  your  verdict  would  be  no  punishment,  if 
judgment  on  it  was  afterwards  arrested*  I  am  sure,  if  I 
had  thought  the  Dean  so  lost  to  sensibility,  as  to  feel  it  no 
punishment,  he  must  have  found  another  counsel  to  defend 
nim.  But  I  know  his  nature  better.  Conscious  as  he  is  of 
his  own  purity,  he  would  leave  the  Court  hanging  ddwn  his 
head  in  sorrow,  if  he  were  held  out  by  your,  verdict  a  sedi- 
tious subject,  and  a  disturber  of  the  peace  of  his  country«^ 
The  arrest  of  judgment,  which  would  follow  in  the  term 
upon  his  appearance  in  Court  as  a  convicted  criminal,  would 
be  a  cruel  insult  upon  his  innocence,  rather  than  a  triumph 
over  the  unjust  prosecutors  of  his  pretended  guilt. 

Let  nie,  therefore,  conclude  with  reminding  vou.  Gentle- 
men, that  if  you  find  the  Defendant  guilty,  not  oelieving  the 
thing  published  to  be  a  libel,  or  die  intention  of  the  pub- 
Ibher  seditious,  your  verdict  and  your  opinions  ¥rill  be  at 
variance,  and  it  will  then  be  between  God  and  your  own 
consciences  to  reconcile  the  contradiction. 


\ 


SUBJECT 
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TO  enable  the  reader  to  understand  thoroughly  ihe  further  pro- 
ceedings in  this  memorable  causey  and  more  particularly  to  assist 
him  in  apmreciating  the  vast  value  and  importance  of  the  lAbel 
BiUy  which  it  gam  rise  to^  it  becomes  necessary  to  insert  at  full 
length  Mr.  Justice  JhUlet^s  Charge  to  the  Juryl  and  nhat  passed 
in  Court  before  the  verdict  was  recorded;  by  which  it  will  appear 
Aat  the  rights  of  Juries^  as  often  estabUsheabu  act  of  Parliament^ 
hod  been  completely  abandoned  by  all  the  profession  except  by  Mr. 
Ersldne.  The  doctrine  insisted  and  acted  upon  was^  that  the  Jury 
were  oonAned  to  the  mere  act  of  publishing^  and  were  bound  by 
their  oaths  to  convict  of  a  libels  whatever  might  be  the  matter 
written  or  published: — a  course  of  proceeding  wMch  placed  the 
British  press  entirely  in  the  hands  affixed  magistrates,  appointed 
by  the  Crown.  This  doctrine^  we  say,  was  so  completely  fastened 
upon  the  public,  that  the  reader  wtU  find  in  the  fifth  volwne  of 
Sir  James  Burrow's  Reports  upon  the  trial  of  Woodfail  for  pub' 
Ushing  the  Letters  of  Junius,  alluded  to  by  Mr.  Justice  BuUer  m 
his  Charge  to  the  Jury  at  Shrewsbury,  that  an  objection  to  that 
rule  of  law,  as  delivered  by  Lord  Mansfield,  was  considered  to  be 
perfeUly  frivolous : — the  next  time  after  that  decision  when  it  ap^ 
pears  to  have  been  again  insisted  upon,  in  the  trial  of  the  Rev. 
Mr.  Bale  Dudley  for  a  libel  in  the  Morning  Herald  on  the  Duke 
of  Richmond,  Lord  Mansfield  told  Mr,  Erskine  the  moment  he 
touched  upon  it  in  his  speech  to  the  Jury,  that  ^  it  was  strange 
^  he  should  be  contesting  points  now,  which  the  greatest  lawyers 
**  in  the  Court  had  submttted  to  for  years  before  he  was  bom/* 
The  Jury,  however,  acquitted  Mr.  Dudley  notwithstanding,  and 
Mr.  Erskine  continued  to  oppose  Hie  false  doctrine,  which  wvls  at 
last  so  completely  exposed  emd  disgraced  by  the  foUoning  spuehes 
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in  this  cause,  that  Mr.  Fox  thought  the  time  ai  last  ripe  for  the 
wUroduction  of  the  Libel  BiUi  which  he  moved  soon  afUr  m  the 
House  of  Conmons,  and  was  seconded  by  Mr.  Erskine.  The  merits 
of  this  most  excellent  staJhde^  which  redeemed  and  we  trust  estab- 
lished  for  ever  the  Ubertj^  of  the  press,  and  the  rights  of  British 
Juries,  wiU  be  more  easily  explained  and  better  understood  by 
perusing  the  foUoning  speeches,  which  produced  at  the  time  a  per- 
feet  unanimUy  upon  the  subject.  We  have  as  a  supplement  to  this 
volume  printed  tke  Libel  Bill  itself,  and  annexed  a  few  observa- 
tions upon  it. 


\ 
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MR.  JUSTICE  BULLER'S  CHARGE. 

Gentlemen  of  the  Jury, 

This  is  an  indictment  against  William  Shipley,  for 
publishing  the  pamphlet  which  you  have  heard,  and  which  the 
indictment  states  to  be  a  libel. 

The  Defendant  has  pleaded  that  he  is  not  guilty ;  and  whe- 
ther he  is  guilty  of  the  fact  or  not,  is  the  matter  for  you  to 
decide.  On  the  part  of  the  prosecution  to  prove  the  publica- 
tion, they  have  called  Mr.  Edwards,  who  says,  that  the  words 
Gentlemen  and  Farmer  in  the  pamphlet,  which  he  now  pro- 
duces, are  the  Dean  of  St.  Asaph's  hand- writing.  He  receiv- 
ed the  pamphlet,  which  he  now  produces,  from  the  Dean, 
with  the  directions  which  he  has  also  produced,  and  which 
have  been  read  to  you :  those  directions  are  for  him  to  get  it 
printed  with  an  advertisement  affixed  to  itj  which  is  contained 
in  that  letter  which  has  been  read^  which  appears  to  be  dated 
the  5tAih  of  January  1783;  and  in  consequence  of  that  letter, 
which  desires  him  to  get  the  inclosed  Dialogue  printed,  he 
sent  it  to  Marsh,  a  printer,  according  to  the  directions  con- 
tained in  the  letter.  John  Marsh  says,  this  pamphlet  was 
printed  at  their  office,  from  what  was  sent  by  Mr.  JEdwards. 
After  some  copies  were  struck  off  he  saw  the  Dean ;  he  told 
him  Mr.  Jones  had  had  several  copies.  The  Dean  seemed 
then  quite  surprised  that  any  stir  should  be  made  about  it.— 
William  Jones  is  then  called,  who  says  he  bought  the  second 
pamphlet  produced,  from  Marsh  in  the  month  of  February 
1783*  He  says,  he  is  the  prosecutor  of  the  indictment ;  then 
he  told  you  tluit  he  applied  to  the  Treasury  about  the  prose- 
cution, and  they  did  not  take  it  up.  This  is  the  whole  of  the 
evidence  for  the  prosecution.  For  the  Defendant,  Edward 
Jones  has  been  called,  who  says,  he  was  a  member  of  the 
Flintshire  committee : — ^that  it  was  intended  by  them  to  print 
this  Dialogue  in  Welsh  : — that  the  Dean  said  he  had  received 
the  pamphlet  so  late  from  Sir  William  Jones,  that  he  had  not 
had  time  to  read  it;  he  says,  he  told  the  Dean  that  he  had 
collected  the  opinions  of  gentlemen,  which  were,  that  it  might 
do  harm ;  s^ter  that  the  Dean  told  him,  that  he  was  obliged 
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to  him  fot  his  information,  that  he  should  be  sorry  to 
any  thing  that  tended  to  sedition ;  and  it  was  for  this  reason 
that  it  was  not  published  in  Welsh*  This  passed  on  die  7th 
of  January  1783*  Some  time  after,  Mr.  Shipley  said  he 
would  read  it,  to  show  it  was  not  so  seditious,  but  that  he 
read  it  with  a  rope  about  his  neck ;  and  when  he  had  read  it^ 
he  gave  his  opinion  he  did  not  think  it  ouit^  sdbitd* 

Mr*  Ersktne.  X  ask  your  Lordship's  pardon.  I  believe 
the  witness  said  it  was  at  the  county  meetingwhere  the  DieaA 
said  this* 

Mr.  Jones.     It  was  the  same  day,  the  7th  of  January. 

Mr.  Justice  BuUer.  Tes,  afterwards,  at  the  county  mtH* 
ing,  he  said  he  would  read  it  to  show  it  was  tiot  so  aedHioiii^ 
but  that  he  read  it  with  a  rope  about  his  neck ;  when  he  had 
read  it,  he  s^d  he  did  not  thmk  it  so  bad.  Then  he  caHeA 
five  gentlemen  who  spoke  to  his  character.  Sir  Watkyn  Wit 
liams  Wynne  says,  ne  has  known  the  Defendant  eight  (^ 
nine  years ;  he  does  not  think  him  a  man  likely  to  be  gailty 
of  that  which  is  now  imputed  to  him.  Sir  Roger  Mostyii, 
who  is  Lord- Lieutenant  or  Flintshire,  says  he  has  known  the 
Defendant  several  years :  that  he  put  him  int6  the  commisaioo 
of  the  peace,  and  appointed  him  a  Deputy  Lieutenant ;  that 
in  his  opinion  he  don't  think  the  Defendant  capable  of  stir^ 
ring  up  sedition  or  rebellion.  Major  Williams  says,  he  has 
no  reason  to  believe  the  Defendant  capable  of  being  guUty  of 
the  crime  imputed  to  him ;  on  the  contrary,  he  thinks  he  would 
be  the  first  that  would  quell  sedition.  Colonel  Myddlecson 
says,  he  has  known  the  Dean  of  St.  Asaph  near  twelve  years; 
that  be  has  attended  with  the  Dean  at  private  meetings  of  the 
Justices,  and  at  quarter  sessions,  and  in  his  judgment  the 
King  has  not  a  better  subject.  Bennet  Williams  likewise 
says,  he  has  known  the  Dean  many  years ;  that  die  Defend- 
ant is  a  peaceable  man,  not  capable  of  stirring  up  sedition,  and 
he  thinks  he  b  as  peaceable  a  subject  as  any  the  King  has^— 
Now,  Gentlemen,  this  is  the  whole  of  the  evidence  that  has 
been  given  on  the  one  side  and  the  other.  As  to  the  several 
Witnesses-  who  have  been  called  to  give  Mr.  Shipley  the  cha- 
racter of  a  quiet  and  peaceable  man^  not  disposed  to  sHr  up  se- 
dition^  that  cannot  govern  the  present  case^for  the  questionfsr 
you  to  decide  is^  whether  he  is  or  is  not  guilty  of  pvi- 

LISHING  THIS    PAMPHLET? 

You  have  heard  a  great  deal  said  which  really  does  not  be- 
long to  the  case,  and  a  part  of  it  has  embarrassed  me  a  good 
deal  in  what  manner  to  treat  it.  I  cannot  subscribe  to  a  great 
deal  I  have  heard  fix>m  the  Defendant's  Counsel,  but  I  do 


Trial  4ffthc  JOhan  (f:fu  JLs<^h*  ns 

fmHiy  admit  the  truth  and  wi^om  of  that  proposition  which 
be  alated  from  Mr.  t.ocbe,  that,  ^^  wherever  the  law  ends,  ty- 
^  raany  begins."  The  qiiestioii  then  is,  What  is  the  law  as 
ap|)licaUe  to  this  business  f  and,  to  narrow  it  still  more,  What 
is  the  law  in  this  stage  of  the  business  ?  Tou  have  been  pres- 
9€d  very  much  by  the  Counsel^  and  so  have  I  aboj  to  give  an 
opinion  upon  the  fuestion^  whether  this  pamphlet  is  or  is  not 
a  bbeL  Gentlemen^  it  is  my  happiness  that  I  find  the  law  so 
Jtfeli  and  so  folly  settled,  that  it  is  impossible  Jor  any  man  who 
means  well  to  doubt  about  it;  and  tne  Counsel  for  the  De- 
fendant was  so  conscious  that  the  law  was  so  settled,  that 
be  himself  stated  what  he  knew  must  be  the  answer  which 
be  would  receive  from  me :  that  is,  that  the  matter  ap- 
pears upcm  the  record ;  and  as  such,  it  is  not  for  me,  a  single 
judge  sitting  here  at  Nisi  PriuSy  to  say  whether  it  is  or  is 
not  a  libel*  Those  who  adopt  the  contrary  doctrine,  for- 
get a  little  to  what  lengths  it  would  go;  for  if  that  were  to 
be  allowed,  the  obvious  consequence  would  be  what  was 
Stated  by  the  Counsel  in  reply;  namely,  that  you  deprive 
tbe  subject  of  that  which  is  one  of  his  dearest  birthrights : — 
you  dqurive  him  of  his  appeal;  you  deprive  him  of  his  writ 
of  error :  for  if  I  was  to  give  an  opinion  here,  that  it  was 
BOt  a  libel,  and  you  adopted  that,  the  matter  is  closed  for 
ever*  The  law  acts  equally  and  justly,  as  the  pamphlet  itself 
states;  it  is  equal  between  the  Prosecutor  and  the  Defen- 
dant; and  whatever  appears  upon  the  record  is  not  for  our 
decision  here,  but  may  be  the  subject  of  future  consideration 
in  the  Cour^  out  of  which  the  record  comes;  and  afterwards, 
if  either  party  thinks  fit,  they  have  a  right  to  carry  it  to  the 
dernier  resort,  and  have  the  opinion  of  the  House  of  Lords 
upon  it ;  and  therefore  that  has  been  the  uniform  and  esta- 
bUshed  answer,  not  only  in  criminal  but  civil  cases  :  the  law 
is  the  same  in  both,  and  there  is  not  a  gentleman  round  this 
taUe  who  does  not  know  that  is  the  constant  and  uniform 
answer  which  is  given  in  such  cases,  lou  have  been  addres- 
sed by  the  quotation  of  a  great  many  cases  upon  libels.  It 
oeemo  to  me  that  that  question  is  so  well  settled^  that  gentlemen 
should  not  agitate  it  again  ;  or  at  leasts  when  they  do  agitate 
ity  it  should  be  done  by  stating  foirly  and  folly  what  has  passed 
onallsideSy  not  by  stating  a  passage  or  two  from  a  particular 
case  that  may  be  twisted  to  the  purpose  that  they  want  it  to 
answer;  4Vi>   how   this    doctrine   ev£R   comes  to  be 

MOW  S£AIOU6LY.  CONTENDED  FOR,  IS  A  MATTER  OF  SOME 
ASTONISHMENT  TO  ME;  FOR  I  DO  NOT  KNOW  ANY  ONE 
qpESTIOK   IV  THE  LAW   WHICH   IS   ^ORE  THOROUGHLY.  £S- 
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TABLI8HED  THAN  THAT  IS.  I  know  it  is  DOt  the  language  • 
of  a  particular  set  or  party  of  men,  because  the  very  last  case 
that  has  ever  arisen  upon  a  lib^l,  was  conducted  by  a  very 
respectable  and  a  very  honourable  man,  who  is  as  warm  a 
partisan  (and  upon  the  same  side  of  the  question)  as  die 
Counsel  for  the  Defendant,  and  I  believe  of  what  is  called 
the  same  party.  But  he  stated  the  case  in  a  few  words^ 
which  I  certainly  adopted  afterwards,  and  which  I  believe, 
no  man  ever  doubted  about  the  propriety  of.  That  case  arose 
not  three  weeks  ago  at  Guildhall,  upon  a  question  on  a 
libel ;  and  in  stating  the  plaintiiTs  case,  he  told  the  Jury,  that 
there  could  be  but  three  questions. 

The  first  is.  Whether  the  Defendant  is  guilty  of  publish- 
ing the  libel  r 

The  second.  Whether  the  innuendos  or  the  averments 
made  on  the  record,  are  true? 

The  third,  which  is  a  question  of  law.  Whether  it  is  a  libel 
or  not  ? — ^I'herefore,  said  he,*  the  two  first  are  the  only  ques- 
tions you  have  to  consider :  and  this,  added  he  very  rightly, 
is  clear  and  undoubted  law ;  it  was  adopted  by  me  as  clear 
and  undoubted  law,  and  it  has  been  so  held  for  considerably 
more  than  a  century  past.  It  is  indeed  admitted  by  the 
Counsel,  that  upon  great  consideration  it  has  been  so  held  in 
one  of  the  cases  he  mentioned,  by  a  noble  Lord  who  has  pre- 
sided a  great  many  years,  with  very  distinguished  honour,  in 
the  first  court  of  criminal  justice  in  this  countr}'^;  and  it  is 
worthy  of  observ^ation,  how  that  case  came  on.  For  twenty- 
eight  years  past,  during  which  time  we  have  had  a  vast  num- 
ber of  prosecutions  in  different  shapes  for  libeb,  the  uniform 
and  invariable  conduct  of  that  noble  Judge  has  been  to  sute 
the  questions  as  I  have  just  stated  them  to  you;  and  though 
the  cases  have  been  defended  by  Counsel  not  likely  to  yield 
much,  yet  that  point  was  never  found  fault  with  by  them ; 
and  often  as  it  nas  been  enforced  by  the  Court,  they  never 
have  attempted  yet  by  any  application  to  set  it  aside ;  at  last 
it  came  on  in  this  way — ^the  noble  Judge  himself  brought  it 
on  by  stating  to  the  Court  what  his  directions  had  always 
been,  with  a  desire  to  know  whether,  in  their  opinions,  the 
direction  was  right  or  wrong  ?  The  Court  was  unanimously 
of  opinion  that  it  was  right,  and  that  the  law  bore  no  question 
or  dispute.  It  is  admitted  by  the  Counsel  likewise,  that  in 
the  time  that  Lord  Chief  Justice  Lee  presided  in  the  Court  of 
King's  Bench  the  same  doctrine  was  laid  down  as  clear  and 

*  Mr.  John  Lee,  then  Attorney  General. 
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estabUshed ;  a  sounder  lawyer,  or  a  more  honest  man,  never 
sat  on  the  Bench  than  he  was.  But  if  we  trace  the  question 
farther  back,  it  will  be  found  that  about  the  year  1731  (which 
I  suppose  has  not  escaped  the  diligence  of  the  Counsel) 
another  Chief  Justice  held  the  same  doctrine,  and  in  terms 
which  are  more  observable  than  those  in  most  of  the  other 
cases,  because  they  show  pretty  clearly  when  and  how  it  was 
that  this  idea  was  first  broached.  That  was  an  information 
against  one  Franklin,  I  think,  for  publishing  a  libel,  called 
the  Craftsman.  The  then  Chief  Justice  stated  the  three 
questions  to  the  Jury  in  the  same  way  I  mentioned.  He 
said,  '*  The  first  is  as  to  the  fact  of  publication.  Secondly, 
"  Whether  the  averments  in  the  intbrmation  are  true  or  not  ? 
"  and  thirdly.  Whether  it  is  a  libel  ?"  He  says,  "  There  are 
*'  but  two  questions  for  your  consideration;  the  third  is 
"  merely  a  question  of  law,  with  which  you  the  Jur}'  have 
^*  nothing  to  do,  as  has  now  of  late  been  thought  by  some 
"  people  who  ought  to  know  better ;  but,''  says  he,  "  we 
^^  must  always  take  care  to  distinguish  between  matters  of 
^^  law  and  matters  of  fact,  and  they  are  not  to  be  confounded.'' 
— ^With  such  a  train  of  authorities  it  is  rather  extraordinary  to 
hear  that  matter  noTv  broached  as  a  question  which  admits  of 
doubt.  And  if  they  go  farther  back  they  will  find  it  still 
clearer ;  for  about  the  time  of  the  Revolution  authorities  will 
be  found  which  go  directly  to  the  point.  In  one  of  them^ 
which  arose  within  a  year  or  two  from  the  time  of  the  case 
of  the  seven  Bishops,  which  the  Counsel  alluded  to,  a  De- 
fendant in  an  information  for  a  libel,  which  was  tried  at 
bar,  said  to  the  Court,  ^^  As  the  information  states  this 
^  to  be  a  scandalous  and  seditious  libel,  I  desire  it 
**  may  be  left  to  the  Jury  to  say  whether  it  is  a  scan- 
^  dalous  and  seditious  libel  or  not."  The  answer  then 
given  by  the  Court  was,  "  That  is  matter  of  law ;  the  Jury 
**  arc  to  decide  upon  the  fact ;  and  if  they  find  you  guilty  of 
**  the  fact,  the  Court  will  afterwards  consider  whether  it  is  or 
**  not  a  libel." — If  one  goes  still  farther  back,  we  find  it  set- 
tled as  a  principle  which  admits  of  no  dispute,  and  laid  down 
so  early  as  the  reign  of  Queen  Elizabeth,  as  a  maxim,  that 
**  ad  futJtstionem  facti  respondent  jtiratoreSy  ad  qiKtstionem 
**  juris  respondent  judices.  And  in  the  case  that  the  Coun- 
sel has  thought  fit  to  allude  to  under  the  name  of  Bushell's 
case,  the  same  maxim  is  recognised  by  the  Court  negatively, 
w«.  *'  ad  quastionem  facti  non  respondent  judices^  ad  quas- 
"  tionetn  legts  non  respondent  jurato res  ;^^  for,  said  the  Court 
unanimously,  if  it  be  asked  of  the  Jury  what  the  law  is,  they 
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cannot  say ;  if  it  be  asked  of  the  Court  what  the  fact  is,  thcjr 
cannot  say.— -Now  so  it  stands  as  to  legal  history  upon  die 
business.  Suppose  there  were  no  authority  at  all,  can  anj^ 
thing  be  a  stronger  proof  of  the  impropriety  of  what  is  con*- 
tended  for  by  the  Counsel  for  the  Defendant  than  what  dicy 
have  had  recourse  to  ?  You  have  been  addressed  not  as  & 
very  usual  to  address  a  Jury,  which  you  must  know  yourselvei 
if  you  have  often  served  upon  them ; — you  have  been  address^ 
ed  upon  a  question  of  law,  on  which  they  have  quoted  casei 
for  a  century  back.  Now  are  you  possessed  bf  those  cased 
in  your  own  minds  ?  Are  you  apprized  of  the  disthictionft 
on  which  those  determinations  are  rounded  ?  Is  it  not  a  little 
extraordinary  to  require  of  a  Jury  that  they  should  carry  alll 
the  legal  determinations  in  their  minds  ?  If  one  looks  a  little 
farther  into  the  constitution,  it  seems  to  me  that  without 
recourse  to  authorities  it  cannot  admit  of  a  doubt  what  is 
the  mode  of  administering  justice  in  this  country.— The 
Judges  are  appointed  to  decide  the  law,  the  Juries  to  decide 
the  fact — How? — ^both  imder  the  solemn  obligation  of  ati 
oath ;  the  Judges  are  sworn  to  administer  the  law  faithfully 
and  truly ;  the  Jury  are  not  so  sworn,  but  to  give  a  true  ver- 
dict according  to  the  evidence.  Did  ever  any  man  hear  of  it» 
or  was  it  ever  yet  attempted  to  give  evidence  of  what  the 
law  was  ? — ^If  it  were  done  in  one  instance  it  must  hold  m 
all.  Suppose  a  Jury  should  say  that  which  is  stated  upon  a 
record  is  high  treason  or  murder ;  if  the  facts  charged  upon 
the  record  are  not  so,  it  is  the  duty  of  the  Court  to  look  into 
the  record,  and  they  are  bound  by  their  oaths  to  discharge 
the  Defendant :  the  consequence,  if  it  were  not  so,  would 
be,  that  a  man  would  be  liable  to  be  hanged  who  had  offended 
against  no  law  at  all.  It  Is  for  the  Court  to  say  whether  it  fs 
any  offence  or  not,  after  the  fact  is  found  by  the  Jur}''.  It 
would  undoubtedly  hold  in  civil  cases  as  well  as  criminal, 
and  as  the  Counsel  for  the  prosecution  has  said  in  reply,  by 
the  same  reason  in  the  case  of  an  ejectment,  you  might  give 
a  verdict  against  law.  But  was  it  ever  supposed  that  a  Jury 
was  competent  to  say,  what  is  the  operation  of  a  fine,  or  a 
recovery,  or  a  warranty,  which  are  mere  questions  of  law  ? 
Then  the  Counsel  says,  it  is  a  very  extraordinary  thing  if  you 
have  nothing  else  to  decide  but  the  fact  of  the  publication  ; 
because  then  the  Jury  are  to  do  nothing  but  to  decide  that 
which  was  never  disputed.  Now  there  is  a  great  deal  of  art 
in  that  argument,  and  it  was  very  ingeniously  put  by  the 
Counsel ;  but  all  that  arises  from  the  want  of  distinguishing 
how  the  matter  comea  here,  and  how  it  stands  now  :  it  is  not 
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true  diat  the  Defendant'  by  die  issue  admits  that  he  ever 
published  it.  No,  upon  the  record  he  denies  it,  but  when  he 
ocmie&here  he  thinks  fit  to  admit  it:  but  that  does  not  alter 
the  mode  of  trial.  Then  it  is  asserted,  that  if  you  go  upon 
the  publication  only,  the  Defendant  would  be  found  guilty, 
thoupi  he  is  innocent.  But  that  is  by  no  means  the  case ;  and 
it  is-  only  necessary  to  see  how  many  guards  the  law  has 
made,  to  show  how  fallacious  the  argument  is.  If  the  fac^ 
were,  that  the  Defendant  never  denied  the  publication,  but 
meant  to  admit  it,  and  insist  that  it  was  not  a  libel,  he  had 
another  way  in  which  he  should  have  done  it,  a  way  univer- 
sally known  to  the  profession ;  he  ought  to  have  demurred 
to  die. indictment,  by  which  in  substance  he  would  have  said 
-—I  admit  the  fact  of  publishing  it,  but  deny  that  it  is  any 
oSence.  But  he  is  not  precluded  even  now  from  saying  it  is 
not  a  libel ;  £Dr  if  the  fact  be  found  by  you,  that  he  did  pub- 
lish the  pamphlet,  and  upon  future  consideration  the  Court  of 
King's  Bench  shall  be  of  opinion  that  it  is  not  a  libel,  he 
must  then  be  acquitted. "^^  As  to  his  coming  here,  it  is  his 
own  choice. 

But,  say  the  Counsel  farther,  it  is  clear  in  point  of  law, 
that  in  a  criminal  case  the  Defendant  cannot  plead  specially, 
therefore  he  might  give  any  thing  in  evidence  that  would  be 
a  justification  if  he  could  plead  specially.  I  admit  it;  but 
wiuit  does  that  amount  to  ?  You  must  plead  matter  of  fact; 
you  cannot  plead  matter  of  law,  the  plea  is  bad  if  you  do : 
then  admitting  that  he  could  give  that  in  evidence  upon  Not 
guilty,  which  would  in  point  of  law,  if  pleaded,  amount  to 
an  excuse  or  a  defence;  the  question  still  is,  what  are  the 
facts  on  which  the  defence  is  founded  f  Tbat  brings  the  case 
io  the  question  of  publication,  for  the  innuendos  are  no  more 
than  this :  the  indictment  says,  that  by  the  letter  G.  is  meant 
Gentleman,  and  by  the  letter  F.  is  meant  Farmer.  Now  the 
title  of  this  pamphlet  is,  ^^  The  Principles  of  Government; 
"  in  a  Dialogue  between  a  Gentlemqn  and  a  Farmer^'*  The 
first  question  is,  whether  the  G.  means  Gentleman^  and  the  F^ 
Farmer  :  the  next  question  is  not  upon  initials  or  letters  that 
may  be  doubtful,  but  whether  the  King^  written  at  length,  means 
the  King  of  Great  Britain^  and  whether  the  Parliament  means 
the  Parliament  of  Great  Britain  :  these  are  points  I  don't  know 
how  to  state  a  question  upon ;  and  if  you  are  satisfied  as  to  the 

*  ft  must  be  obvious  to  every  body,  that  upon  this  doctrine  the  press  was 
in  the  hands  of  Judges  appointed  by  the  Crown. 
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innuendos,  the  onljr  remaining  question  of  fact  is  as  to  the 
publication.  Whether  Mr.  Edward  Jones's  evidence  will  or 
will  not  operatein  mitigation  of  punishment,  is  not  a  question 
for  me  to  give  an  opinion  upon,  because  it  is  not  fix'me  to 
inflict  the  punishment^  if  the  Defendont  is  found  guilty* 
But  upon  his  evidence  it  istands  thus  ;  the  Dean  had  thooghta 
of  printing  the  pamphlet  in  Welsh,  but  upon  what  was  said 
to  him  by  Mr.  Jones  and  other  gentlemen,  his  friends,  he  de* 
clined  it,  but  he  afterwards  published  it  in  English  ;  for  this 
conversation  is  sworn  by  Jones  to  be  on  the  7th  of  January, 
and  not  till  the  24th  of  Jtanuary  does  he  send  thb  letter  to 
Edwards  with  the  pamphlet,  desiring  that  it  might  be  pub- 
lished ;  therefore  there  is  no  contradiction  as  to  the  publica- 
tion  :  and  if  you  are  satisfied  of  this  in  point  of  fact,  it  is 
my  duty  to  tell  you  in  point  of  law  you  are  bound  to  fixid  the 
Defendant  guilty.  I  wish  to  be  as  explicit  as  I  can  in  the  di- 
rections I  give,  because  if  I  err  in  any  respect,  it  is  open^> 
the  Defendant  to  have  it  corrected.  As  far  as  it  is  necessary 
to  give  any  opinion  in  point  of  law  upon  the  subject  of  iIk 
trial,  I  readily  do  it ;  beyond  that  I  don't  mean  to  say  a  word, 
because  it  is  not  necessary  nor  proper  here.  In  a  fiiture 
stage  of  the  business,  if  the  Defendant  is  found  guiln^f  he  will 
h^ve  a  right  to  demand  my  opinion  ;  and  if  ever  that  happeBs, 
it  is  my  duty  to  give  it,  and  then  I  will ;  but  till  that  happens.  I 
do  not  think  it  proper,  or  by  any  means  incumbent  upon  on^  who 
sits  where  I  do,  to  go  out  of  the  case  to  give  an  opinion 
upon  a  subject,  which  the  present  stage  of  the  case  does  hot 
require ;  therefore  I  can  only  say,  that  if  you  are  satisfied 
that  the  Defendant  did  publish  this  pamphlet,  and  are  satisfi- 
ed as  tb  the  truth  of  the  mnuendos,  in  point  of  law  you  oug^t 
to  find  him  guilty  ;  if  you  think  they  are  not  true,  you  wHl 
of  course  acquit  him. 

The  Jury  withdrew  to  consider  of  their  verdict,  and  in  about 
half  an  hour  returned  again  into  Court. 

Associate.  Gentleman,  do  you  find  the  Defendant  guilty 
or  not  guilty  ? 

Foreman.  Guilty  of  publishing  only. 

JUr.  Erskine.  You  find  him  ffuilty  of  publishing  only  ? 

A^uror.  Guilty  only  of  puolishing. 

Jm.  Justice  BuUer.  I  believe  that  is  a  verdict  not  quite  cor- 
rect— You  must  explain  that  one  way  or  the  other  as  to  the 
meaning  of  the  innuendos.  The  indictment  has  stated  that 
G.  means  Gentlenian,  F.  Farmer ;  the  King  the  King  of 
Great  Britain,  and  the  Parliament  the  Parliament  of  Great 
BriUMn« 
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One  of  the  Jury.  We  have  no  doubt  of  that. 
Mr.  justice  BuUer^  If  you  find  him  guilty  of  jmblishii^^ 
you  must  not  say  the  word  oniy. 

Mr.  £r^iine»  Bf  that  th^  mean  to  find  there  was  no  se- 
dition* 

A.  Juror.  We  on^  find  him  guilty  of  publishing.     We 
do  not  find  any  thing  elile* 

Mr.  £rsiine.  I  beg  your  Lordship's  pardon  with  great  sub** 
mission*  I  am  sure  I  mean  nothing  that  is  irregular.  I 
understand,  diey  say,  We  only  find  him  guilty  of  publish- 
ing. 

A  Juror.  Certainly,  that  is  all  we  do  find. 
.    Jn-.  Broderick.  They  have  not  found  that  it  is  a  libel  of 
and  concemiBg  the  King  and  his  Government. 

Mr.  Justice  BuUer.  If  you  only  attend  to  what  is  said, 
there  is  no  question  or  doubt.  If  you.  are  satisfied  whether 
the  letter  G.  means  Gentleman,  whether  F.  means  Farmer, 
the  King  means  King  of  Great  Britain,  the  Parliament  the 
•Pkiliament  of  Great  Britain — ^if  they  are  all  satisfied  it  is  so, 
j*-«^  diere  any  other  innuendo  in  the  indictment  ? 

Mr.  Leycester.  Yes,  there  is  one  more  upon  the  word 
motes. 

Mr..  Erskine.  When  the  Jury  came  into  Court  they  gave, 
in  the  Ihearingof  every  man  present,  the  very  verdict  that 
was  given  in  the  case  of  the  King  against  Woodfedl;  they 
rSaid  guilty  of  publishing  only.  Gentlemen,  I  desire  to  know 
iwhed^r  you  mean  the  word  only  to  stand  in  your  verdict. 
^  One  of  the  Jury.  Certainly. 
Another  Juror.  Certainly* 

Mr.  Justice  BuUer.  Gentiemen,  if  you  add  the  word  only^ 
it  will  be  negativing  the  innuendos  ;  it  will  be  negativing,  that 
by  the  word  King  it  means  King  of  Great  Britain  ;  by  the 
word  Parliament,  Parliament  of  Great  Britain ;  by  the  letter 
F.  it  means  Farmer,  and  G.  Gentleman  $  that  I  understand 
you  do  not  mean. 
A  Juror.  No. 

J^.  Erskine.  My  Lord,  I  say  that  will  have  the  effect  of 
a  general  verdict  of  Guilty.  I  desire  the  verdict  may  be  re- 
corded. I  desii^e  your  Lordship  sitting  here  as  Judge  to  re- 
cord the  verdict  j^s  given  by  the  Jury.  If  the  Jury  depart 
from  the  word  omy^  they  alter  their  verdict. 

Mr.  Justice  Buller.  I  will  take  the  verdict  as  they  mean 
to  give  it;  it  shall  not  be  altered.  Gentlemen,  if  I  under- 
stand you  rights  your  verdict  is  this,  you  mean  to  say  gaiky 
of  puUishing  this  libel  ? 
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A  Juror*  No;  the  pampfakt;  we  do  not  decide  upon  its 
bemgaUbeL         ?  >*  .. 

Mr*  Justice  Buller.  You  say  he  is  guilty  of  publishing  rthc 
pamphlet,  and  that  the  meaning  of  the  immendos  is  as  stated 
m  the  indictment*  .  .    ,0 

A  Juror*  Certainly*  1 

Mr.  Ersiine.  Is  the.word  011/y  to  stand  part  of  your  ver* 
diet? 

A  Juror.  Certainly*^ 
.  Mr.  Erskine.  Then  I  insist  it  shall  be  recorded. 

Mr.  Justice  Buller.  Then  the  verdict  must  be  misunder* 
stood ;  let  me  understand  the  Jury. 

Mr.  Erskine.  The  Jury  do  understand  their  verdict. 

JIf  r.  Justice.  Buller.  Sir,  I  will  not  be  interrupted^  ^ 

Mr.  Erskine.  I  stand  here  as  an  advocate  for  vl  bxother 
citizen,  and  I  desire  that  the  wordottfy  may  be  recorded. 

Mr.  Justice  Buller.  Sit  down.  Sir ;  remember  your  duty^ 
or  I  shall  be  obliged  to  proceed  in  another  maimer* 

Mr.  Erskine.  Your  Lordship  may  proceed  in  what  man- 
ner you  think  fit ;  I  know  my  duty  as  well  as  your  Lordahip 
knows  yoiu9.     I  shall  not  alter  my  conduct. 

Mr.  Justice  Buller.  Gentlemen,  if  you  say  guilty  of  pub- 
lishing only,  you  negative  the  meaning  of  Uie  particular 
words  I  have  mentioned. 

A  Juror.    Then  we  beg  to  go  out. 

Mr.  Justice  Buller.  If  you  say  guilty  of  puUishmg  only, 
the  consequence  is  this,  that  you  negative  the  meaning  of 
the  different  words  I  mentioned  to  you — ^That  is  the 
operation  of  the  world  only — ^They  are  endeavouring  to 
make  you  give  a  verdict  in  words  different  from  what  you 
mean. 

A  Juror.  We  should  be  very  glad  to  be  informed  how  k 
will  operate  i 

Mr.  Justice  Buller.  If  you  say  nothing  more  but  find 
him  guilty  of  publishing,  and  leave  out  the  word  onhf^  the 
question  of  law  is  open  upon  the  record,  and  they  may  apply 
to  the  Court  of  King's  Bench,  and  niove  in  arrest  of  judg- 
ment there.  If  they  are  not  satisfied  with  the  opinion  of 
that  Court,  either  party  has  a  right  to  go  to  the  House  of 
Lords,  if  vou  find  nothing  more  than  the  simple  fact ;  but  if 
you  add  the  word  onli/j  you  do  not  find  all  the  facts ;  you  do 
not  find  in  fact  that  the  letter  G.  means  Gentleman ;  that  F. 
means  Farmer ;  the  King,  the  King  of  Great  Britain ;  and 
Parliament,  the  Parliament  of  Great  Britain. 

A  Juror.     We  admit  that. 
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iibr.  ^tmtice  BuBer.  Then  jrou  must  leave  out  the  word  ordy. 

Mr.  ErMne.  I  beg  pardon.  I  beg  to  ask  your  Lordr 
ship  this  question,  Whether,  if  the  Jury  find  him  guilty 
of  publislung,  leaving  out  the  world  <mli^  and  if  the  judg* 
ment  is  not  arrested  by  the  Court  of  King's  Bench,  whedier 
the  sedition  does  not  stand  recorded  i 

Mr.  justice  BuUer.  No,  it  does  not,  unless  the  pamphlet 
be  a  libel  in  point  of  law. 

Mr.  Erskine.  True ;  but  can  I  say  that  the  Defendant 
did  not  publish  it  seditiously,  if  judgment  is  not  arrested,  but 
entered  in  the  record  ? 

Mr.  Justice  Buller.  I  say  it  will  not  stand  as  proving 
the  sedition.  Gentlemen,  I  tell  it  you  as  law,  and  this  is  my 
particular  satisfaction,  as  I  told  you  when  summing  up  the 
case ;  if  in  what  I  now  say  to  you  I  am  wrong  in  any  instance, 
they  have  a  right  to  move  for  a  new  triaL  The  law  is 
^is;  if  you  find  him  guilty  of  publishing,  without  saying 
more,  the  question  whether  Ubel  or  not  is  open  for  the  consi- 
deration of  the  Court. 
^'  A  Juror.    That  is  what  we  mean. 

Mr.  Justice  Bulier.  If  you  say.  Guilty  of  publishing 
oidy,  it  is  an  incomplete  verdict,  because  of  the  word  onitf. 

A  Juror.  We  certainly  mean  to  leave  the  matter  of  libdl 
to  the  Cotut. 

Mr.  Erskine.     Do  you  find  sedition? 

A  Juror.  No;  not  so.  We  do  not  give  any  verdict 
opon  it. 

Mr.  Justice  Buller.  I  speak  from  adjudged  cases  (I  will 
take  the  verdict  when  you  understand  it  yourselves  in  the 
words  jrou  give  it :)  if  you  say,  Guilty  of  publishing  oi4y,  there 
must  be  another  trial. 

A  Juror.    We  did  not  say  so ;  only  guilty  of  publishing. 

Mr.  Erskine.  Will  your  Lordship  allow  it  to  be  recorded 
thus,  only  guilty  of  publishing  ? 

Mr.  Justice  Buller.     It  is  misunderstood. 

Mr.  Erskine.  The  Jury  say,  only  guilty  of  publishing. 
Once  more,  I  desire  that  that  verdict  may  be  recorded. 

Mr.  Justice  Buller.  If  you  say,  only  guilty  of  pufo- 
Ibhing,  then  it  is  contrary  to  the  innuendos ;  if  you  think 
the  word  King  means  the  King  of  Great  Britain ;  the  word 
Parliament,  the  Parliament  of  Great  Britain;  the  G.  means 
Gentleman;  and  the  F.  Farmer;  you  may  say  this<,  guilty 
of  publishing;  but  whether  a  libel  or  not,  the  Jury  do  not 
find.  ' 

A  Juror.    Yes. 

Mr*  Erskine.    I  asked  this  question  of  your  Lordship  in 
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the  hearing  of  the  Juty,  whether,  upon  the  verdict  you 
desire  them  to  find,  dbe  sedition  which  they  have  not  found, 
will  not  be  inferred  by  the  Court  if  judgment  is  not  arrested? 

Mr.  Justice  BuUer.  Will  you  attend?  Do  you  give  it  in 
this  way,  Guilty  of  die  publication,  but  whether  a  libel  or  not, 
you  do  not  find  ? 

A  Juror.  We  do  not  find  it  a  libel,  my  Lord;  we  do  not 
decide  upon  it. 

Mr.  Erskine.     They  find  it  no  libel. 

Mr.  Justice  BuUer.  You  see  what  is  attempted  to  be 
done  ? 

Mr.  Erskine.  There  is  nothing  wrong  attempted  upon 
my  part*  I  ask  this  once  again  in  the  hearing  of  the  Jury ; 
and  I  desire  an  answer  from  your  Lordship  as  Judge,  whe- 
ther or  no,  when  I  come  to  move  in  arrest  of  judgment,  and 
the  Court  enter  up  judgment,  and  say  it  is  a  libel,  whethor  I 
can  afterwards  say,  m  mitigation  of  pimishment,  the  Defei^ 
dant  was  not  guilty  of  publishing  it  with  a  seditious  intent, 
when  he  is  found  guilty  of  publishing  it  in  manner  and  form 
as  stated ;  and  whether  the  Jury  are  not  thus  made  to  &sA 
him  guilty  of  sedition,  when  in  the  same  moment  they  say 
they  did  not  mean  to  do  so.  Gentlemen,  do  you  find  him 
guilty  of  sedition? 

A  Juror.    We  do  not,  neither  one  or  the  other. 

Mr.  Justice  BuUer%     Take  the  verdict. 

Associate.  You  say,  guilty  of  publishing ;  but  whether  a 
libel  or  not  you  do  not  find  ? 

A  Juror.    That  is  not  the  verdict. 

Mr.  Justice  BuUer.  You  say,  guilty  of  publishing,  but 
whether  a  libel  or  not  you  do  not  find ;  is  that  your  meaning? 

A  Juror*  That  is  our  meaning. 

One  of  the  Counsel.  Do  you  leave  the  intention  to  the 
Court  ? 

A  Juror.  Certainly. 

Mr.  Cowper*  The  intention  arises  out  of  the  record. 

M  r.  Justice  Buller.  And  unless  it  is  clear  upon  record 
there  can  be  no  judgment  upon  it. 

Mr.  Bearcroft.  You  mean  to  leave  die  law  where  it  is  ? 

A  Juror.  Certainly. 

Mr.  Justice  Bulkr.  The  first  verdict  was  as  dear  as  could 
be,  they  only  wanted  it  to  be  confounded. 
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,  On  ike  %ik  of  Nwembery  the  second  day  rf  the  ensuing  term, 
Mr.  Erskine  moved  the  Court  of  King's  Bench  to  set  aside  the  ver^ 
dict^for  the  misdirection  of  ike  Jt^e  in  the  foregoing  Charge  to 
the  JMry^  andobtained  a  rtde  to  show  cause^  why  there  Sunddnotbe 
a  new  trial.  There  was  no  shori'liand  writer  in  Court  except  a  gen- 
tleman employed  by  the  Editors  of  the  Morning  Herald^  from  which 
paper  of  the  succeeding  day,  the  following  Speech  of  Mr.  Erskine 
nfos  taken. 

Mr.  Erskine's  Speech,  delivered  in  the  Court  of  King's 
Benchy  on  Monday  the  Sth  of  November^  1784,  on  his  mo- 
tion  for  anew  Trial  in  defence  of  the  Dean  of  St.  A&aph. 


Mr.  erskine  began  by  stating  to  the  Court  the  sub- 

stance  of  tfie  indictment  against  the  Dean  of  St.  Asaph,  which 
charged  the  publication  with  an  intention  to  incite  the  people 
to  subvert  the  government  by  armed  rebellion  ; — ^the  mere  evi- 
dence of  the  publication  of  the  Dialogue  which  the  Prosecutor 
had  relied  on  to  establish  that  malicibus  intention,— and  the 
manner  in  which  the  Defendant  had,  by  evidence  of  his  real 
motives  for  publishing  it,  as  contained  in  the  advertisement, 
rebutted  the  truth  of  the  epithets  charged  by  the  indictment. 

He  then  stated  the  substance  of  his  speech  to  the  Jury  at 
Shrewsbury,  maintaining  the  legality  of  the  Dialogue,  the 
right  of  the  Jury  to  consider  that  legality ;  the  injustice  of  a 
verdict  affixing  the  epithet  of  guilty  to  a  publication,  without 
first  considering  whether  the  thing  published  contained  any 

£ilt;  and  above  all,  the  right  which  the  Jury  unquestionably 
d  Teven  upon  the  authority  of  those  very  cases  urged  against 
his  client)  to  take  the  evidence  into  consideration,  by  which 
the  Defendant  sought  to  exculpate  himself  from  the  seditious 
intention  charged  by  the  indictment. 

He  said  that  the  substance  of  Mr.  Jones's  evidence  was,  that 
it  had  been  the  intention  of  the  Flintshire  Committee  to  trans- 
late the  Dialogue  into  Welsh  $  that  it  was  delivered  to  him  to 
give  to  a  Mr.  Lloyd  for  that  purpose  ;  that  the  Dean  had  just 
then  received  it  from  Sir  William  JoneSy  and  had  not  had  time 
to  read  it,  before  he  delivered  it  to  the  witness.  Some  days 
after,  Mr.  Jones  wrote  to  the  Dean,  telling  him,  that  he  had 
collected  the  opinions  of  some  gentlemen  that  the  translation 
of  it  into  Welsh  might  do  harm  ;  the  Dean's  answer,  (who 

HAD  NEVER   THEN  REAP    THE    THING    HIMSELF)   Was   this, 
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^  I  am  very  much  obliged  to  you  for  what  you  have  communi- 
^  cated  respecting  the  pamphlet ;  I  should  be  exceeding  sor- 
^  ry  to  publish  any  thing  tnat  should  tend  to  sedition."  Mr. 
Erskine  contended  that  this  was  no  admission  on  the  Dean's 
part  that  he  thought  it  seditious,  for  he  had  never  read  it ; 
but  that  his  conduct  showed  that  he  was  not  seditiously  incli- 
ned, since  he  stopped  the  publication  even  in  compliance  with 
the  affected  scruples  of  men  whom  he  found  out,  on  reading  it, 
to  be  both  wicked  and  ignorant ;  and  the  translation  of  it  in- 
to Welsh  was  accordingly  dropped. 

Mr.  Jones  had  further  said,  that  many  persona  afterwards^ 
and  particularly  Mr.  Fitzmaurice,  made  very  free  with  the 
Dean's  character,  for  having  entertained  an  idea  of  translating 
it  into  Welsh  ;  it  was  publicly  mentioned  at  the  general 
meeting  of  the  county,  and  many  opprobrious  epithets  being 
fastened  on  the  Dialogue  itself,  the  Dean  said,  *^  /  am  now 
^^  called  upon  to  show  that  it  is  not  seditious^  and  I  read  it 
^^  with  a  rope  about  my  neck.^ 

Mb.  £b8kimb  then  spokb  as  follows,  vebbavim. 

My  Lord,  although  this  is  not  the  place  for  any  commen- 
tary on  the  evidence,  I  cannot  help  remarking,  that  this  ex- 
pression was  strong  proof  that  the  Dean  did  not  think  it  sedi- 
tious ;  for  it  is  absurd  to  suppose  that  a  man,  feeling  hurt  at  the 
accusation  of  sedition,  should  ^ay,  I  am  now  caUed  upon  td 
show  I  am  not  seditious,  and  then  proceed  to  read  that  aloud, 
which  he  felt  and  believed  to  contain  sedition.  The  wordd 
which  follow,  "  I  read  it  with  a  rope  about  mv  neck,"  con- 
firm this  construction.  The  obvious  sense  of  which  is— -I 
am  now  called  upon  to  show  that  this  Dialogue  is  not  %^dk* 
tious  ; — it  has  never  been  read  by  those  who  call  it  so ;— I 
will  read  it  in  its  own  vindication,  and  in  mine — *'*'  I  read  it 
^^  with  a  rope  about  my  neck^'*  that  is — if  it  be  treasonable,  as 
is  asserted,  it  is  a  misdemeanor  to  read  it;  but  I  am  so  con- 
vinced of  its  innocence,  that  I  read  it  notwithstanding— ^n^ 
periculom 

The  only  part  of  Mr.  Jones's  evidence  which  remains,  is 
as  follows :  I  asked  him,  ^^  Did  you  collect,  from  what  the 
*^  Dean  said,  that  his  opinion  was,  that  the  Dialogue  was  con- 
'^  stitutional  and  legal  ?"  His  answer  was  ;  ^^  undoubted- 
ly. The  Dean  said,  Now,  I  have  read  this,  I  do  not  think 
^^  it  so  bad  a  thing ;  and  I  think  we  ought  to  publish  it,  in 
**  vindication  of  the  committee.''^  The  question  and  answer 
must  be  taken  in  fairness  together ; — ^die  witness  was  asked 
if  he  collected  from  the  Dean,  that  he  thought  it  innocent 
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and  comtitutional,  and  die  first  term  in  the  answer  is  deci- 
sive ;  that  the  witness  did  not  merely  think  it  less  criminal 
Aan  it  had  been  supposed,  hnt  perfectly  constitutional;  for  he 
says,  ^Undovbtedly  I  collected  that  he  thought  so.^'*  The 
Dean  said  he  thought  he  ought  to  publisk  it  in  vindication 
of  the  committee ;  and  it  is  repugnant  to  common  sense,  to 
believe  diat  if  the  Dean  had  supposed  the  Dialogue  in  any 
degree  criminal,  he  would  have  proposed  to  publish  it  him- 
self, in  vindication  of  a  former  intention  of  publication  by  the 
committee.-— It  would  have  been  a  confirmation,  not  a  refuta* 
tion  of  the  charge. 

The  learned  Judge,  after  reciting  the  evidence,  which  I 
liave  just  been  stating  ^merely  as  a  matter  of  form,  since  af- 
terwards it  was  laid  wnolly  out  of  the  question,)  began  by 
telling  die  Jury,  that  he  was  astonished  at  a  great  deal  he  had 
keard  from  the  Defendant's  Counsel;  for  that  he  did  not 
know  any  one  question  of  law  more  thoroughly  settled  than 
die  doctrine  of  libels,  as  he  proposed  to  state  it  to  them  :-^ 
k  dien  became  my  turn  to  be  astonished.  Mr*  Justice  Bul- 
ler  then  proceeded  to  state,  that  what  had  fallen  from  me^ 
namely,  that  the  Jury  had  a  right  to  consider  the  libel,  xvas 
only  th&  language  of  a  party  in  this  country  /  but  that  the  con- 
trary of  their  notions  -was  so  well  established^  that  no  man 
•who  meant  welly  could  douit  concerning  it. 

It  appeared  afterwards  that  Mr.  Lee  and  myself  were  mem* 
bers  of  this  party ;  though  my  friend  was  charged  with  hav- 
ing deserted  his  colours ;  as  he  was  the  first  authority  that 
was  cited  against  me ;  and  what  rendered  the  authority  more 
cxuious,  the  learned  Judge  mentioned,  that  he  had  delivered 
fais  dictum  at  Guildhall  as  counsel  for  a  Plaintiff,  when  these 
doctrine  might  have  been  convenient  for  the  interests  of  his 
Client,  and  therefore  no  evidence  of  his  opinion.  This  quo** 
tation,  however,  had  perhaps  more  weight  with  the  Jury  than 
idl  dun  followed,  and  certainly  the  novelty  of  it  entitled  it  to 
attention. 

I  hope,  however,  the  sentiments  imputed  to  my  friend 
were  not  necessary  upon  that  occasion ;  if  they  were,  his 
Client  was  betrayed :  for  I  %vas  myself  in  the  cause  alluded 
to ;  and  I  take  upon  me  to  affirm,  that  Mr.  Lee  did  not^  di- 
rectly or  indirectly^  utter  any  sentiment  in  the  most  remote 
degree  resembling  that  which  the  learned  Judge  was  pleased 
to  impute  to  him  for  the  support  of  his  charge.  This  I  shall 
continue  to  affirm  notwithstanding  the  Judge^s  declaration  to 
die  contrary.  Until  J  am  contradicted  by   Mr.  Lee  himself, 
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who  ia  here  ta  answer  me  if  I  misrepresent  hkn.  [Mr.  Lee 
confirmed  Mr.  Erskine  by  remaining  silent.]. 

The  learned  Judge  then  said,  that  as  to  whether  the  Di«,t 
logue,  which  was  the  subject  of  the  prosecution^  was  criT 
mmal  or  innocent,  he  should  not  even  hint  »q  opinion: /or; 
jthat  if  he  should  declare  it  to  be  no  libel,  and  the  jury,  (ulop$n 
itiff  that  opinion,  should  acquit  the  Defendant,  he  should  thereto 
hy  deprive  the  Prosecutor  of  his  right  of  appeal  upon  fhe  re* 
cord;  ivhich  was  one  of  the  dearest  birthrights  of  thesubjec^^ 
—That  the  law  Was  equal  as  between  the  Prosecutor  and  O^ 
fendant ;  and  that  there  was  no  difference  between  criminal 
and  civil  cases.-^I  am  desirous  not  to  interrupt  the  st^te  of 
the  trial  by  observationa ;  but  cannot  help  remarking^  ths|t 
justice  to  the  Prosecutor  as  standing  exactly  in  equal  scales 
with  a  prisoner,  and  in  the  light  of  an  adverse  party  in  a  civil 
suit,  was  the  first  reason  g^ven  by  the  learned  Judge,  why  the 
Jury  should  at  all  events  find  the  Defendant  guilty,  wiihout 
investigating  his  guilt.  This  was  telling  the  Jury  in  the 
plainest  terms,  that  they  could  not  find  a  general  verdict  in 
favour  of  the  Defendanty  without  an  act  of  injustice  to  the 
Prosecutor;  who  would  be  shut  out  by  it  from  his  writ  of 
error,  which  he  vras  entitled  to  by  law,  wad  which  was  the  belt 
Urthright  of  the  subject.^  It  was,  therefore,  an  absolute  de^ 
nial  6f  the  right  of  the  Jury,  and  of  the  Judge  also,  as  no 
right  can  exist,  which  necessarily  works  a  wrong  in  the  exerr 
cise  of  it«  If  the  Prosecutor  had  by  law  a  right  to  have  the 
question  on  the  record,  the  Judge  and  Jury  were  both  tied  up 
at  the  trial ;  the  one  from  directing^  and  the  other  from  find- 
ing a  verdict  which  disappointed  that  right. 

If  die  Prosecutor  had  a  right  to  have  the  question  upon  the 
record,  for  the  purpose  of  appeal,  by  the  Jury's  confining 
themselves  to  the  fact  of  publication,,  which  would  leave  that 
<luestion  open,  it  is  impossible  to  say,  that  the  Jury  had  a  rig^ 
likewise  to  jud^  of  the  question  of  libel,  and  to  acquit  the 
Defendant,  which  would  deprive  the  Prosecutor  of  that  right* 
There  canfiot  be  contradictory  rights,  the  exercise  of  one  de- 
stroying and  annihilating  the  other.  I  shall  discuss  this  new 
claim  of  the  Prosecutor  upon  a  future  occasion ;  for  the  pre- 
sent, I  wiH  venture  to  say,  that  no  man  has  a  right,*^a  pro- 
perty,—- or  a  benefidal  interest  in  the  punishment  of  another.- 
A  prosecution  at> the  instance  of  the  Crown  has  public  justice 
alone,  and  not  prhrate  vengeance,  for  its  object :— riu  prosecu- 
tions for  murder,  and  felonies  and  most  other  misdemeanors, 
the  Prosecutor  can  have  no  such  pretence,  since  the  reconl 
does  not  comprehend  the  offence. — Why  he  should  have  it  ift 
the  case  of  a  libel,  I  would  gladly  be  hiformed*. 
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The  learned  Jndpe  dien  slated  ycmr  Locdshifi^a  umfiuta 
ftactice,  in  trymg  iibek^  for  eight  md  twenty  year9<— the  ac* 
•quiescence  of  parties  and  their  Counsel,  and  the  rati£calion 
m  the|Ninc]ple,  by  a  judgment  of  the  Court)  in  the  ^caae  of 
At  King  against  WoodfEdl.  He  likewise  cited  a  case,  which 
lie  said,  happened  with  n  a  year  or  two  of  die  time  of  the 
seven  Bishops,  in  which  a  Defendant,  indicted  for  a  sed&Upus 
libel,  desired  it  might  be  left  to  die  Jury,  whether  the  ps^ec 
was  seditious ;  but  that  the  Court  said,  the  Jury  were  to  dty 
cide  upon  the  fact ;  and  that  if  they  found  him  guilty  of  the 
Act,  the  Court  would  aftt^rwards  decide  the  question  of  liboL 
rhe  learned  Judge  then  cited  the  maxim,  ad  quxstioncm  facti 
respondent  juratores  ad  au  ^stionem  juris  respondent  judn^y 
and  said,  that  maxim  haa  been  confirmed  in  the  sense  he  put 
0n  it  in  die  very  case  of  Bushel,  on  which  i  had  relied  s^ 
much  for  die  contrary  position. 

The  learned  Judge,  after  honounng  some  of  my  argu- 
ments widi  answers,  and  saying  again,  in  stronger  tern>s 
than  before,  that  there  was  no  difiisrence  betM^een  the  pro- 
vince of  the  Jun'  in  civil  and  criminal  cases,  notwithstanding 
die  universality  of  the  general  issue  instead  of  specisd  plead* 
mgs,  told  the  Jury,  tiuU  '^they  believed  stkat  Cm  meant  Gen* 
tkmanj  and  /*•  meant  Farmer^  the  maUer  far  their  consider* 
ation  was  reAiced  to  the  simple  fact  ^f  ptwlicatitnu 

The  Court  will  please  to  recollect,  that  the  adx^ertisements^ 
explaining  the  Dean's  sentiments  conoeming  the  pamphlet^ 
and  his  motives  for  the  publication  .of  it  in  English,  after  it 
had  been  given  up  in  Welsh,  had  been  read  in  evidoice  to 
the  Jury :— that  Mn  Jones  had  been  likewise  examined  to  the 
aame  effect,  to  induce  the  Jury  to  believe  the  advertisemeni 
to  ihave  been  prefixed  to  at  honafide^  and  to  have  spoken  the 
genuine  sentiments  and  motives  of  the  publisher :— -and  th^ 
several  gendemen,  of  the  first  character  in  the  Dean's  neigh- 
bourhood in  Wales,  had  been  called  to  speak  to  his  general 
peaceable  deportment,  in  order  to  stcengdien  that  proof,  and 
to  resist  the  assent  of  the  Jury  to  the  (principal  averment  in 
the  information,  viz.  That  the  Drfendgnt  published^  intend" 
inff  to  excite  a  revolution  in  the  Government^  bu  armed  rcMr 
Bon*  Whether  idl  this  evidence,  given  for  the  Defendani, 
was  adeqiiate  to  its  purpose,  is  foreign  to  the  present  inquiry* 
-—I  think  it  w^&^But  my  objection  is^  that  no  part  of  it  woe 
lefi  to  the  consideration  of  the  Jury^  v^  were  the  judges  of 
St*  As  to  the  advertisement,  which  was  part  of  the  pampk- 
let  itself,  die  learned  Judge  never  even  named  it,  but  as  Dai$ 
.of  die  Proseottor's  proof  of  the  puUicad<^  diough  I  nai 
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read  it  ta  the  Juiy,  and  insisted  upon  it  as  sttficMnt  proof 
of  the  Defendaiit's  inteotioti,  and  ImmI  called  Mr*  Jones  tp 
confirm  the  constroction  I  put  upon  it* 

As  to  Mr.  Jones's  testimony,  Mr.  Justice  B«^er  said, 
^  Whether  his  evidence  will  or  will  not  operate  in  mitigatidn 
^  of  punishment,  is  not  a  question  for  me  to  give  an  opiaiatt 
^  upon."  And  he  farther  declared,  that  i£  the  Jury  iwer€ 
satisfied  as  to  the  fact  of  the  publication,  they  were  sonvo  to 
find  the  Defendant  guilty.  As  to  the  evidence  of  character^ 
it  was  disposed  of  in  the  same  manner.  Mr.  Justice  Bullet 
said,  *'^  As  to  the  several  witnesses  who  have  been  caUed  to 
^  give  Mr.  Shipley  the  character  of  a  quiet  and  peaceahk 
^^  man,  not  disposed  to  stir  up  sedition,  that  eaanot  govern 
^  the  present  question  :  far  the  questian  you  are  ta  decule  am 
"  w.  Whether  he  bey  or  be  noty  guilty  af  ffubluhing  tUa 
"  pamphlet.^^ 

This  Charge,  therefore,  contained  an  express  exclusion  of 
the  right  of  die  Jury  to  consider  due  evidence  offered  by  ths 
Defendant,  to  rebut  the  inference  of  sedition  arising  froai  ths 
act  of  puUication. 

The  learned  Judge  repeated  the  same  doctrine  at  the  end 
of  his  Charge ;  entirely  removing  from  the  Jury  die  consi- 
deration of  the  whole  of  the  Defendsmt's  evidence,  and  con- 
cluded by  telling  them,  ^^  That  if  they  were  satisfied  as  t^ 
^^  the  truth  of  the  tnnuendas  and  the  fact  of  pubHcatian^ 
*'  they  were  bound  to  find  the  Defendant  guilty.'^  The  Juiy 
vetired  to  consider  of  this  Charge,  and  brought  in  a  vodict, 
^  Guilty  of  publishing  only.'*  The  learned  Judge  refused 
to  record  it,  and  I  am  ready  to  admit  that  it  was  an  imperfect 
verdict.  He  was  not  bound  to  receive  it  i  but  when  he  sans 
die  Jury  had  no  doubt  of  the  trudi  of  die  innuendos,  and 
that  therefore  the  word  only  co\dd  not  apply  toanegatioii  ol 
them ;  he  should  have  asked  them  whether  they  believed  die 
Defendant's  witnesses,  and  meant  tp  negative  the  seditious 
purpose  i  It  was  the  more  his  duty  to  have  asked  that  qnes^ 
tion,  as  several  of  the  Jury  themselves  said  that  they  gav«^ 
no  c^inion  concerning  seditious  intention :  a  declaration  de- 
cisive in  the  Defendant's  £avour,  who  had  gone  into  evi» 
dence  to  rebut  the  charge  of  intention,  and  of  which  the 
Judge,  who,  in  the  humane  theory  of  the  English  law,  oo([^ 
to  be  counsel  for  the  prisoner,  should  at  the  least  have  taken 
care  to  obtain  an  explanation  from  the  Jury,  by  asking  them 
what  their  cminipn  was,  instead  of  arguing  upon  the  principle 
of  hks  own  Charge,  what  it  necessarily  must  be,  if  the  innu- 
endos  were  believed;  a  position  which  gaive  di»go4>ye  ti^the 
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difif  ukM  ^  liic  Jury*  Their  intentfton  to  e&dude  the  aedi* 
<ljoii8  piurpote  was  paipaUe;  and  under  auch  circumstances^ 
the  excellent  remark  of  the  great  Mr*  Justice  Foster  never 
jihoidd  be  forgotten :  ^^  When  the  rigour  of  the  law  bordereth 
^  upon  njustice,  mercy  ought  to  interpose  in  the  adnunistra- 
^  ticm.  It  b  not  the  part  of  Judges  to  be  perpetually 
^  hunting  aker  forfeitures,  while  th^  heart  is  free  from 
^  guilt.  They  are  the  ministers  of  the  Ciowis,  appointed  for 
^  the  eads  of  puUic  justice,  and  ought  to  have  written  upon 
^  their  hearts  the  obligation  which  His  Majesty  is  imder,  to 
^  cause  law  and  justice  in  mercy  to  be  executed  in  all  lus 
^  judgnents."  This  solemn  obligation  is  no  doubt  written 
vpoii  the  hearts  of  aU  the  Judges ;  but  it  is  unfcMtunate  when 
ift  happens  to  be  written  in  so  illegible  a  hand  that  a  Jury 
cacnnot  possibly  read  it* 

To  every  part  of  the  learned  Judge's  directions,  I  have 
objections  which  appear  to  me  to  be  weighty*  I  will  state 
ihem  distincdy,  and  in  their  carder,  as  shordy,  or  as  much  at 
k»e  as  the  Court  shall  re(]piire  of  me. 

The  first  proposition  which  I  mean  to  mainfeain  as  afoundft- 
tioa  for  a  new  trial,  is  this  : 

That  when  a  bill  of  indictment  is  foimd,  or  an  informatioa 
filed,  charging  any  crime  or  aaisdemeanor  known  to  the  law 
^  England,  and  the  party  accused,  puts  himself  upon  the 
eottntry by  pleading  the  general  issue,  Not  Guilty:—- The 
fmj  are  gekxrallt  charged  with  h^  deliverance  ^m 
Aat  €MJMKy  and  not  spbciaixy  firom  the  fact  or  facts,ln  die 
commission  of  which  the  indictment  or  information  charges 
the  enme  to  consist;  much  leas  from  any  single  fact  to  the 
axduaion  of  odiers  charged  upon  the  same  recorIL 
.  Secondly,  I  mean  to  maintain,  that  no  act  which  the  law  in 
its  general  dieory  holds  to  be  criaainal,  constitutes  in  itself  a 
crime  abstracted  from  the  mischievous  intention  of  the  actor ; 
that  the  intention,  even  where  it  becomes  a  s4m|^  infer*- 
of  reason  from  a  fact  or  iiicts  estabUsked,  may,  and  ought 
to  be,  coUected  by  the  Jury  with  the  Judge's  assistance ;  be*- 
otttte  the  act  chax^ged,  though  ests^lishedas  a  fact  in  a  trisd  on 
the  general  inue,  does  not  necessarily  and  unairoidably  estab- 
lish the  oiarinal  intention  by  an^  abstract  conclusion  of 
law  $  die  establishment  of  the  foct  being  still  no  more  than 
mdmce  of  the  crime,  but  not  the  cruce  iTSELr,  unless  the 
Jury  render  is  so  themselves  by  referring  it  vtcduatarily  to  th« 
Court  by  specisd  verdict. 

I  wish  to  explain  this  proposition. 

Whc»  a  Ju^r  can  discoverno  other  reaaonaUe  foundadon 
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for  judging  of  liie  iotention,  than  thte  ittfereiKe  fitwt  die  t^ 
charged,  and  doubting  what  that  inference  oughtto  be  in  lav, 
refer  it  to  the  Court  by  special  verdict,  the  intention  becomes 
by  that  inference  a  question  of  law ;  but  it  ot^  becomes  so 
by  this  voluntary  declaration  of  the  Jury,  that  they  mean  die 
party  accused  shall  stand  or  fall  by  the  abstract  legal  condu* 
aion  from  the  act  charged,  not  being  able  to  decypfaer  his  pur* 
pose  by  any  other  medium. 

But  this  discretionary  reference  to  the  court  upon  particu- 
lar occasions,  which  may  render  it  wise  and  expedient,  does 
not  abridge  or  contract  the  power  or  the  duty  of  a  Jury,  un- 
der other  circumstances,  to  withhold  their  consent  from  the 
intention  being  taken  as  m  legal  consequence  of  the  act;  even 
when  they  have  had  no  evidence  capable  of  being  stated  on 
the  face  of  a  special  verdict,  they  may  still  find  a  general  ver* 
diet,  founded  on  their  judgment  of  the  crime,  and  die  inten- 
lion  of  the  party  accused  of  it. 

When  I  say,  diatthe  Jury  mat  consider  the  crime,  and  die 
intention,  I  desire  to  be  understood  to  mean,  not  merely  thit 
diey  have  the  power  to  do  it  without  control  or  pumslnent^ 
and  without  the  possibility  of  their  acquittal  being  disannulled 
by  any  other  authority  (for  that  no  man  can  deny ;)  but  I 
mean,  that  they  have  a  constitutional  legal  right  to  do  so  ; 
a  right,  in  many  cases,  proper  to  be  exercised,  and  intended 
by  the  wise  founders  of  the  English  Government  to  be  a  pro- 
tection to  the  lives  and  liberties  of  Englishmen,  against  the 
encroachments  and  perversions  of  authority  in  tiie  h  ands  of 
fixed  magistrates. 

The  establishment  of  both,  or  either  of  these  two  proposi- 
tions, must  endde  me  to  a  new  trial ;  for  if  the  Jury,  on  the 
general  issue,  had  a  stricdy  legal  jurisdiction  to  judge  of  the 
libellous  nature,  or  seditious  tendency  of  the  paper  (taking 
that  nature  or  tendency  to  be  law  or  fact,)  then  die  Judge's 
direction  is  evidently  unwarrantable.  If  he  had  said.  As  li- 
bel or  no  Ubel  requires  a  legal  apprehension  of  the  subject,  it 
is  my  duty  to  give  you  my  opinion ;  and  had  then  swl,  I 
think  it  is  a  libel,  and  had  left  the  Jury  to  find  it  one  under 
his  directions,  or  otherwise,  at  dieir  discretion,  and  had  at  the 
same  time  told  them  that  the  criminal  intention  was  an  infer- 
ence from  the  publication  of  a  libel,  which  it  was  their  duty 
to  make,-— or  if,  admitting  dieir  right  in  general,  he  had  advis- 
ed a  special  verdict  in  the  Particular  instance^  I  should  have 
stood  in  a  very  different  situation ;  but  he  told  the  Jury  (I 
take  the  general  result  of  his  whole  Charse,)  that  they  had  no 

Crisdicuon  to  consider  of  the  libel,  or  of  the  intention,  both 
ing  beyond  the  compass  of  their  oath* 
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Mr*  Bearcroft's  position  was  very  different :  he  addressed 
^^  Jwif^nKitlLihe  honest  candour  of  a  Judge,  without  depart- 
ing from  the  proper  zeal  of  an  Advocate.  He  ^aid  to  the 
Jury— I  cannot  honpur  him  more  than  by  repeating  his  words; 
they  will  long  be  remembei-ed  by  those  who  respect  Aim,  and 
lave  the  constitution:—* 

^  There  is  no  law  in  this  country,"  said  Mr.  Bearcroft, 
(^^  thank  God,  there  is  not «  for  it  would  not  be  a  free  consti- 
^  tution  if  there  were,)  that  prevents  a  Jury,  if  they  choose 
}^  it, from  finding  a  general  verdict;  I  admit  it;  I  rejoice  in 
^^  it ;  I  admire  and  reverence  the  principle,  as  the  palladium 
/^  of  the  constitution.  But  does  it  follow,  because  a  Jury  mau 
^  do  this>  that  they  pitist  do  it — ^that  they  ought  to  do  it  r' 
He  then  took  notice  of  the  case  of  the  seven  Bishops,  and 
^honoured  the  Jury  for  exercising  this  right  on  that  occasion. 

Mr.  Bearcroft's  position  is  therefore  manly  and  intelligible ; 
U  is  Aimply  this ;  It  is  the  excellence  of  the  English  consti- 
tution that  you  may  exert  this  power  when  you  think  the  sear 
son  warrants  the  exercise  of  it»  The  case  of  the  seven 
Bishops  was  such  a  season,  this  is  not. 

But  Mr.  Justice  BuUer  did  by  no  means  ratify  this  doc- 
^trine.  It  is  surely  not  too  much  to  expect  that  the  Judge, 
fwho  is  supposed  to  be  counsel  for  the  prisoner,  should  keep 
within  the  bounds  of  the  counsel  for  the  Crown,  when  a  Crown 
prosecution  is  in  such  hands  as  Mr.  Bearcroft's.— The  learn- 
jcd  Judge,  however,  told  the  Jury  from  his  own  authority, 
and  supported  it  with  much  history  and  observation,  and  ma- 
ny quotations,  that  they  had  nothing  to  do  at  all  with  tho^e 
questions,  their  jurisdiction  over  which  Mr.  Bearcroft  had 
reioiced  in  as  the  palladium  of  the  constitution.  He  did  not 
teU  them  this  by  way  of  advice,  as  applied  to  the  particular 
case  before  them ;— -he  did  not  (admitting  their  right,)  advice 
them  to  forbear  the  exercise  of  it  in  the  particular  instance  : 
-—no!  the  learned  Judge  fastened  an  universal  abstract 
limitation  on  the  province  of  the  Jury  to  judge  of  the  crime, 
or  the  criminal  purpose  of  the  Defendant.  His  whole  speech 
laid  down  this  limitation  univer&ally,  and  was  so  under- 
stood by  the  Jury;  he  told  them  these  questions  were  beyond 
the  compass  of  their  oaths,  which  was  confined  to  the  deci- 
sion of  the  fact ;  and  he  drove  them  from  the  law  by  the 
terrors  of  conscience.— The  conclusion  is  short. 

If  the  Jury  have  no  jurisdiction  by  the  law  of  England,  to 
examine  the  question  of  libe],  and  the  criminality  or  inno- 
cence  of  the  intention  of  the  publisher,  then  the  Judge's 


;» 
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Charge  was  right :  but  if  they  have  jurisdiction,  and  if  thchr 
having  it  be  the  palladium  of  the  Government,  it  must  be 
wrong*  For  how,  in  common  sense,  can  that  power  in  a  Ju- 
ry be  called  the  palladium  of  the  constitution,  which  can  ne- 
ver be  exerted,  but  by  a  breach  of  those  rules  of  law,  which 
the  same  constitution  has  established  for  their  Government  ? 

If  in  no  case  a  Jury  can  entertain  such  a  question  without 
stepping  beyond  their  duty,  it  is  an  affront  to  human  reason 
to  say,  that  the  safety  of  die  Government  depends  on  men's 
violating  their  oaths  in  the  administration  of  justice.  If  the 
Jury  have  that  right,  there  is  no  diflFerence  between  restrict- 
ing the  exercise  of  it  by  the  terrors  of  imprisonment  or  the 
terrors  of  conscience.  If  there  be  any  difference,  the  second 
is  the  most  dangerous ;  an  upright  Juryman,  like  Bushel, 
would  despise  the  first,  but  his  very  honesty  would  render 
him  the  dupe  of  the  last. 

The  two  former  propositions  on  which  my  motion  is  (bund- 
ed, applying  to  all  criminal  cases ; — and  a  distinction  having 
always  been  taken  between  libels  and  other  crimes  by  those 
who  support  the  doctrines  I  am  combatting ;— I  mean  there- 
fore to  tnaintain,  that  an  indictment  for  a  libel,  even  where 
the  slander  of  an  individual  is  the  object  of  it  (whieh  is  capa- 
ble of  being  measured  by  precedents  of  justice,)  forms  no  ex- 
ception to  the  jurisdiction  or  duties  of  Juries,  or  the  practice 
of  Judges  in  other  criminal  cases  :— -dkat  the  argument  for 
the  difference,  viz.  because  the  whole  crime  always  appears 
upon  the  record,  is  false  in  fact,  and,  even  if  true,  would  form 
no  solid  or  substantial  difference  in  law. 

I  said  that  the  record  does  not  always  contain  suflicient  for 
the  Court  to  judge  of  a  libel.  The  Crown  may  indict  part  of 
a  publication,  and  omit  the  rest,  which  would  have  explained 
the  author's  meaning,  and  rendered  it  harmless :  it  has  done 
so  here  ;  the  advertisement  is  part  of  the  publication,  but  no 
part  of  the  record. 

The  famous  case  put  by  Algernon  Sidney,  is  the  best  illus- 
tration that  can  possibly  be  put. 

Suppose  a  bookseller  having  published  the  Bible,  was  in- 
dicted in  these  words,  "  That  intending  to  promote  atheism 
*^  and  irreligion,  he  had  blasphemously  printed  and  publish- 
**  ed  the  following  false  and  profane  libel,— There  is  no  GkKl.'' 
—The  learned  Judge  said,  that  a  person  unjustly  accused  of 
publishing  a  libel  might  always  demur  to  the  indictment ;  this 
is  an  instance  to  the  contrary ;  on  the  face  of  such  a  record, 
by  which  the  demurrer  can  alone  be  determined,  it  contains  a 
comjdete  criminal  charge.    The  Defendant  therefore  would 
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plead  Not  guilty,  and  go  down  to  trial,  when  the  Prosecutor, 
of  course  could  only  produce  the  Bible  to  support  the  charge, 
by  which  it  would  appear  to  be  only  a  verse  in  the  Proverbs 
4^  Solomon,  viz*  ^^  The  fool  has  said  in  his  heart.  There  is 
^  no  God,"  and  that  the  context  had  been  omitted  to  consti« 
tttte  the  libel.  The  Jury,  shocked  at  the  imposition,  would 
only  wait  the  Judge's  direction  to  acquit ;  but  consistently 
with  the  principles  which  have  governed  in  the  Dean  of  Su 
Asaph's  trial,  how  could  he  be  acquitted  ? — The  Judge  must 
say,  you  have  nothing  to  do  but  with  the  fact,  that  the  Defen^ 
dant  published  the  words  laid  in  the  information. 

But,  says  the  adversary,  the  distinction  is  obvious ;  read^ 
ingthe  sacred  context  to  the  Jury  would  enable  them  to  ne- 
gative the  innuendos  which  are  within  their  province  to  re- 
ject, and  which  being  rejected,  would  destroy  the  charge* 
The  answer  is  obvious  :  such  an  indictment  would  contain  no 
innuendo  on  which  a  negative  could  be  put ;  for  if  the  record 
charged  that  the  Defendant  blasphemously  published  that 
there  was  no  God,  it  would  require  no  innuendo  to  ex- 
plain it. 

Driven  from  that  argument,  the  adversary  must  say,  that 
the  Jury  by  the  context  would  be  enabled  to  negative  the  epi-r 
thets  contained  in  the  introduction,  and  could  never  pro- 
Bounce  it  to  be  blasphemous*  But  the  answer  to  that  is  equal- 
ly conclusive ;  for  it  was  said  in  the  case  of  the  King  against 
Woodfall,  that  these  epithets  were  mere  formal  inferences  of 
law,  from  the  fact  of  publishing  that  which  on  the  record  was 
a  libel. 

When  the  Defendant  was  convicted,  it  could  not  appear  to 
the  Court,  that  the  Defendant  only  published  the  Bible. 
The  Court  could  not  look  off  the  record,  which  says,  that  the 
Defendant  blasphemously  published  that  there  was  no  God. 
The  Judge  maintaining  these  doctrines,  would  not,  how- 
ever, forget  the  respect  due  to  the  religion  of  his  country, 
though  the  law  of  it  had  escaped  him.  He  would  tell  the 
Jury,  that  it  should  be  remembered  in  mitigpation  of  punish- 
ment ;  and  the  honest  bookseller  of  Paternoster  Row,  when 
he  came  up  in  custody  to  receive  judgment,  would  be  let  off 
for  a  small  fine,  upon  the  Judge's  report  that  he  had  only 
published  ^  new  copy  of  the  Bible  ;  but  not  till  be  had  been 
a  month  in  the  King's  Bench  prison,  while  this  knotty  point  of 
divinity  was  in  discussion.  This  case  has  stood  invulnera- 
ble for  above  one  hundred  years,  and  it  remains  still  for  Mr« 
B^urcroft  to  answer* 

Vol.  I.  20 
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I  said,  in  opening  this  proposition,  that  even  if  it  were  true 
that  the  record  did  contain  the  whole  charge,  it  would  form 
no  substantial  difference  inlaw;  and  I  said  so,  because,  if  the 
position  be,  that  the  Court  is  always  to  judge  of  the  law, 
when  it  can  be  made  to  see  it  upon  the  record,  no  case  can 
occur,  in  which  there  could  be  a  general  verdict,  since  the  law 
might  be  always  separated  from  the  facts  by  finding  the  lat- 
ter specially,  and  referring  them  to  the  judgment  of  the 
Court.  By  this  mode  of  proceeding,  the  crime  would  be 
equally  patent  upon  the  record  as  by  indictment ;  and  if  it 
be  patent  there,  it  matters  not  whether  it  appears  on  the  front 
or  the  back  of  the  Parchment ;  on  the  first  by  the  indictment, 
or  on  the  last  by  the  postea. 

People  who  seek  to  maintain  this  doctrine,  do  not  surely 
see  to  what  length  it  would  go ;  for  if  it  can  be  maintained 
that  wherever,  as  in  the  case  of  a  libel,  the  crime  appears 
upon  the  record,  the  Court  alone,  and  not  the  Jury,  ought  to 
judge;  it  must  follow,  that  where  a  writing  is  laid  as  an 
overt  act  of  high  treason  (which  it  may  be  when  coupled  with 
publication,)  the  Jury  might  be  tied  down  to  find  the  fact, 
and  the  Judges  of  the  Crown  might  make  State  criminals  at 
their  discretion,  by  finding  the  law. 

The  answer  in  these  mild  and  independent  days  of  judica- 
ture is  this,  (Mr.  Bearcroft  indeed  gave  it  at  the  trial :)  Why 
may  not  Judges  be  trusted  with  our  liberties  and  lives,  who 
determine  upon  our  property  and  every  thing  that  is  dear  to 
us? 

The  observation  was  plausible  for  the  moment,  and  suited 
to  his  situation,  but  he  is  too  wise  a  man  to  subscribe  to  it. 
Where  is  the  analogy  between  ordinary  civil  trials  between 
man  and  man,  where  Judges  can  rarely  have  an  interest,  and 
great    State  prosecutions,  where  power   and    freedom  are 
weighing  against  each  other,  the  balance  being  suspended  by 
the  servants  of  the  executive  Magistrate  I    If  any  man  can 
be  so  lost  to  reason  as  to  be  a  sceptic  on  such  a  subject,  I  can 
furnish  him  with  a  cure  from  an  instance   directly  in  point : 
let  him  turn  to  the  199th  page  of  the  celebrated   Foster,  to 
the  melancholy  account  of  Peachum's  indictment  for  treason, 
for  a  manuscript  sermon  found  in  his  closet,  never  published, 
reflecting  on  Kmg  James  the  First's  government.    The  case 
was  too  weak  to  trust  without  management,  even  by  the 
Sovereign  to  the  Judges  of  tliose  days ;  it  was  necessary  first 
to   soimd  them;  and  the  great  (but   on   that  occasion  the 
contemptible)  Lord  Bacon  was  fixed  on  for  the  instrument ; 
and  his  letter  to  the  Xing  remains  recorded  in  history,  where, 


Trial  of  the  Dean  of  St.  Asaph.  147 

after  telling  him  his  successful  practice  on  the  puisne  Judges, 
he  says,  that  when  in  some  dark  manner  he  has  hinted 
this  success  to  Lord  Coke,  he  will  not  choose  to  remain 
singular. 

When  it  is  remembered  what  comprehensive  talents  and 
splendid  qualifications  Lord  Bacon  was  gifted  with,  it  is  no 
indecency  to  say,  that  all  Judges  ought  to  dread  a  trust  which 
the  constitution  never  gave  them,  and  which  human  nature 
has  not  always  enabled  the  greatest  men  to  fulfil. 

If  the  Court  shall  grant  me  a  rule,  I  mean  to  contend, 
4thly,  that  a  seditious  libel  contains  no  question  of  law;  but 
supposing  the  Court  should  deny  the  legality,  of  all  these 
propositions,  or,  admiting  their  legality,  resist  the  conclusion 
I  have  drawn  from  them,  then  the  last  proposition  in  which 
I  am  supported,  even  by  all  those  authorities  on  which  the 
learned  Judge  relies  for  the  doctrines  contained  in  this  charge 
b  this : 

PROPOSITION   V. 

That  in  all  cases  where  the  mischievous  intention  (which 
is  agreed  to  be  the  essence  of  the  crime)  cannot  be  collected  by 
simple  inference  from  the  fact  charged,  because  the  Defen- 
dant goes  into  evidence  to  rebut  such  inference,  the  intention 
becomes  then  a  pure  immixed  question  of  fact,  for  the  consi- 
deration of  the  Jury.  .     , 

I  said  the  authorities  of  the  King  against  Woodfall  and 
Almon  were  with  me.  In  the  case  of  Rex  against  Woodfall, 
5th  Burrow,  Lord  Mansfield  expressed  himself  thus : 
"  Where  an  act  in  itself  indifferent,  becomes  criminal,  when 
"  done  with  a  particular  intent,  there  the  intent  must  be  pro- 
^^  vedand  found*  But  where  the  act  is  itself  unlawful,  as  in 
"  the  case  of  a  libel,  the  proof  of  justification  or  excuse  lies 
"  on  the  Defendant;  and  in  failure  thereof  the  law  implies  a 
**  criminal  infen/."— Most  luminously  expressed  to  convey 
this  sentiment,  viz.  That  when  a  man  publishes  a  libel,  and 
has  nothing  to  say  for  himself, — ^no  explanation  or  exculpa- 
tion,— a  criminal  intention  need  not  be  proved :  it  is  an  infer- 
ence of  common  sense,  not  of  law.  But  the  publication  of  a 
libel  does  not  exclusively  show  criminal  intent,  but  is  onl} 
an  implication  of  law,  in  failure  of  the  Defendant's  proof. 
Lord  Mansfield  immediately  afterwards  in  the  same  case  ex- 
plains this  further :  "  There  may  be  cases  where  the  publica- 
**  tion  may  be  justified  or  excused  as  lawful  or  innocent  ; 
"  roR  NO  ACT  WHICH  IS  NOT. CRIMINAL,  thou^h  the  paper 
^*  BE  A  LIBEL,  cau  amount  to  such  a  publication  of  which  a 
'*  Defendant  ought  to  be  found  guiltj'."  But  no  question  of 
that  kind  arose  ^t  the  trial  (i.  e.  trial  of  Woodfall.)  Why  ?— 
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Lord  Mansfield  immediately  says  why,  "  Because  Ae  Be- 
•*  fendant  called  no  witnesses ;"  expressly  saying,  Aat  the 
publication  of  a  libel  is  not  in  itself  a  crime,  iiniess  the  in** 
tent  be  criminal ;  and  that  it  is  not  merely  in  mitigation  of 
punishment,  but  that  such  a  publication  does  not  warrant 
a  verdict  of  Guilty,  if  the  seditious  intention  be  rebutted  by 
evidence. 

In  the  case  of  the  King  against  Almon,  a  Magazine  con* 
taining  one  of  Junius^s  letters,  was  sold  at  Almon's  shop; 
there  was  proof  of  that  sale  at  the  trial.  Mr.  Almon  called 
no  witnesses,  and  was  found  guilty*  To  found  a  •motion  for 
a  new  trial,  an  affidavit  was  offered  from  Mr»  Almon,  that  he 
was  not  privy  to  the  sale,  nor  knew  that  his  name  was  inser- 
ted as  a  publisher,  and  that  this  practice  of  booksellers  being 
inserted  as  publishers  by  their  correspondents  without  notice^ 
was  common  in  the  trade. 

LoVd  Mansfield  said,  ^^  Sale  of  a  book  in  a  bookseiier^s 
**  shop,  is  prims  facie  evidence  of  publication  by  the  mas- 
•*  ter,  and  the  publication  of  a  libel  is  prima  Jacie  evidence 
^  of  criminal  intent :  it  stands  good  till  answered  by  the 
^  Defendant :  it  must  stand  till  contradicted  or  explained  f 
*  and  if  not  contradicted^  explained^  or  exculpated^  become* 
^  tantamount  to  conclusive  when  the  Defendant  calls  no  wit^ 
**  nesses^^ 

Mr.  Justice  Aston  said,  "  Prima  facie  evidence  not  an* 
^*  swered  is  sufficient  to  ground  a  verdict  upon  ;  if  the  De- 
*^  fendant  had  a  sufficient  excuse,  he  might  have  proved  it  at 
**  the  trial :  his  having  neglected  it  where  there  was  no 
**  surprise,  is  no  ground  for  a  new  one."  Mr.  Justice  Willes 
and  Mr.  Justice  Ashhurst  agreed  upon  "those  express  prin* 
ciples. 

These  cases  declare  the  law  beyond  all  controversy  to  be,, 
that  publication,  even  of  a  libel,  is  no  conclusive  proof  of 
guilt,  but  only  prima  facie  evidence  of  it  till  ans\Yered  ;  and 
ttiat  if  the  Defendant  can  show  that  his  intention  was  not 
criminal,  he  completely  rebuts  the  inference  arising  from  the 
publication,  because,  jhough  it  remains  true  that  he  publish- 
ed, yet  it  is,  according  to  Lord  Mansfield'is  express  words^ 
fiot  such  a  publication  of  which  a  Defendant  ought  to  be 
found  guilty.  Apply  Mr.  Justice  BuUer's  summing  up  to 
this  law^  and  it  does  not  require  even  a  legal  apprehension 
to  distinguish  the  repugnancy. 

The  advertisement  was  proved  to  convince  the  Jury  of  the 
Dean's  motive  for  publishing ;  Mr.  Jones's  testimony  went 
strongly  to  aid  it ;  and  the  evidence  ta  character,  though  not 
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ittficient  in  itself,  was  admissible  to  be  thrown  into  the  scale* 
But  not  only  bo  part  of  this  ^as  left  to  the  Jury,  but  the 
tvhok  4ff  U  was  expressly  removed Jrom  their  consideration  l 
although  in  the  cases  of  Woodfall  and  Almon,  it  was  as  ex* 
pressly  laid  down  to  be  within  their  cognizance ;  and  a  com* 

Jlete  answer  to  the  charge,  if  satisfactory  to  the  minds  of  the 
urors. 

In  support  of  the  learned  Judge's  Charge,  there  can  be 
tfierefore  but  two  arguments  >— either  that  the  Defendant's 
evidence,  namely,  the  advertisement ;— -Mr*  Jones's  evidence, 
ki  confirmation  of  its  having  been  published  bond  fide ;—- and 
the  evidence  to  character  to  strengthen  that  construction, 
were  not  sufficient  proof  that  the  Dean  believed  the  publica* 
tion  meritorious,  and  published  it  in  vindication  of  his  honest 
intentions :— or  eke,  diat,  even  admitting  it  to  establish  that 
fact,  it  did  not  amount  to  such  an  exculpation  as  to  be  evi* 
d^nce  on  not  guilty,  so  as  to  warrant  a  verdict. — I  give  the 
learned  Judge  his  choice  of  the  alternative. 

As  to  the  first,  viz.  Whether  it  showed  honest  intentiofi 
in  point  oifact ;  that  surely  was  a  question  for  the  Jury.  If 
the  learned  Judge  had  thought  it  was  not  sufficient  evidence 
to  warrant  the  Jury's  believing  that  the  Dean's  motives  were 
such  as  he  had  declared  them,  he  should  have  given  his 
opinion  of  it  as  a  point  of  evidence,  and  left  it  there.  I  can- 
not condescend  to  go  farther  ;  it  would  be  ridiculous  to  argue 
a  self-evident  proposition. 

As  to  the  second.  That  even  if  the  Jury  had  believed  from 
the  evidence,  that  the  Dean's  intention  was  wholly  innocent^ 
k  did  not  amount  to  an  excuse,  and  therefore  should  jiot 
have  been  left  to  them*  Does  the  learned  Judge  mean  to  say, 
diat  if  the  Jury  had  declared,  ^^  We  find  that  the  Dean  pub- 
^^  Uahed  this  pamphlet,  whether  a  libel  or  not  we  do  not  find  ; 
^  and  we  find  farther,  that  believing  it  in  his  conscience  to 
*^  be  meritorious  and  innocent,  he,  bond  fide^  published  it 
^  with  the  prefixed  advertisement,  as  a  vindication  of  his 
*^  character  from  the  seditious  intentions,  and  not  to  excite 
*^  sedition  :^  does  the  Judge  mean  to  say,  that  on  such  « 
special  verdict  he  could  have  pronounced  a  criminal  judg- 
ment f — If,  on  making  the  report,  he  says  yes,  I  shall  have 
leave  to  argue  it. 

If  he  says  no,  then  why  was  the  consideration  of  that  evi- 
dence, by  which  those  facts  might  have  been  found,  with» 
drawn  from  the  Jury,  even  after  they  had  brought  in  a  ver- 
dict, guilty  ^f  publishing  only,  which,  in  the  case  of  the 
King  against  Woodfall,  was  only  said  not  to  negative  tb» 
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criminal  intention,  because  that  defendant  had  called  no  wit* 
nesses  f  Why  did  he  confine  his  inquiries  to  the  innuendos  ? 
and  finding  the  Jury  agreed  upon  them,  why  did  he  declare 
them  to  be  bound  to  affix  the  epithet  of  Guilty,  without 
asking  them  if  they  believed  the  Defendant's  evidence  to  re- 
but the  criminal  inference  f  Some  of  the  Jury  meant  to  ne- 
gative the  criminal  inference,  by  adding  the  word  only^  and 
all  would  have  done  it,  if  they  had  thought  themselves  at 
liberty  to  enter  upon  the  evidence  of  the  advertisement.  But 
theif  were  told  expressly  that  they  had  nothing  to  do  with  the 
consideration  of  that  evidence^  whichy  if  believed^  would  have 
warranted  that  verdict.  The  conclusion  is  evident ;- — If  they 
had  a  right  to  consider  it,  and  their  consideration  might 
have  produced  such  a  verdict,  and  if  such  a  verdict  would  have 
been  an  acquittal,  it  must  be  a  misdirection* 

It  seems  to  me  therefore,  that,  to  support  the  learned 
Judge's  directions,  the  very  cases  relied  on  in  support  of 
them  must  be  abandoned ;  since,  even  upon  their  authority, 
the  criminal  intention,  though  a  legal  inference  from  the  fact 
of  publishing,  in  the  absence  of  proof  from  the  Defendant, 
becomes  a  question  of  fact,  when  he  offers  proof  in  exculpa- 
tion to  the  Jury ; — ^the  foundation  of  my  motion  therefore  is 
clear* 

I  first  deny  the  authority  of  these  modem  cases,  and  rely 
upon  the  rights  of  Juries,  as  established  by  the  ancient  law 
and  custom  of  England,  and  hold  that  the  Judge's  Charge 
confines  that  right,  and  its  exercise,  though  not  the  power  in 
the  Jury  to  find  a  general  verdict  of  acquittal. 

I  assert  farther,  that,  whatever  were  die  Judge's  intentions, 
the  Jury  could  not  but  collect  that  restriction  from  his 
Charge ; — that  all  free  agency  was  therefore  destroyed  in  them, 
from  respect  to  authority,  in  opposition  to  reason ; — and  that 
therefore  the  Defendant  has  had  no  trial  which  this  court  can 
possibly  sanction  by  supporting  the  verdict*  But  if  the  Court 
should  be  resolved  to  support  its  own  late  determinations,  I 
must  content  myself  even  with  their  protection;  they  are 
certainly  not  the  shield  with  which,  in  a  contest  for  freedom, 
I  should  wish  to  combat,  but  they  are  sufficient  for  my  pro- 
tection :  it  is  impossible  to  reconcile  the  learned  Judge's  di- 
rections with  any  of  them* 

My  Lord,  I  shall  detain  the  Court  no  longer  at  present*—- 
The  people  of  England  are  deeply  interested  in  this  great 
question;  and  though  they  are  not  insensible  to  that  interest, 
yet  they  do  not  feel  it  in  its  real  extent*  The  dangerous  con- 
sequences of  the  doctrines  established  on  the  subject  of  libel 
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arc  obscured  from  the  eyes  of  many,  from  their  not  feeling 
the  immediate  effects  of  them  in  daily  oppression  and  injus- 
tice : — but  that  seciuity  is  temporary  and  fallacious ;  it  de- 
pends upon  the  convenience  of  Government  for  the  time  be- 
mg,  which  may  not  be  interested  in  the  sacrifice  of  individuals, 
and  in  the  temper  of  the  magistrate  who  administers  the  cri- 
minal law,  as  the  head  of  this  Court.  I  am  one  of  those 
who  could  almost  lull  myself  by  these  reflections  from  the 
apprehension  of  immediate  mischief,  even  from  the  law  of 
libel  laid  down  by  your  Lordship,  if  you  were  always  to  con- 
tinue to  administer  it  yourself*  I  should  feel  a  protection 
in  the  gentleness  of  your  character;  in  the  love  of  justice 
which  its  own  intrinsic  excellence  forces  upon  a  mind  en- 
,  lightened  by  science,  and  enlarged  by  liberal  education,  and  in 
riiat  dignity  of  disposition  which  grows  with  the  growth  of  an 
illustrious  reputation,  and  becomes  a  sort  of  pledge  to  the  public 
for  security :  but  such  a  security  is  as  a  shadow  which  passeth 
away ; — ^vou  cannot,  my  Lord,  be  immortal,  and  how  can  vou 
answer  for  your  successor  ?  if  you  maintain  the  doctrmes 
which  I  seek  to  overturn,  you  render  yourself  responsible 
for  all  the  abuses  that  may  follow  from  them  to  our  latest 
posterity. 

My  Lord,  whatever  may  become  of  the  liberties  of  Eng- 
land, it  shall  never  be  said  that  they  perished  without  reals'- 
tance,  when  under  my  protection. 


On  this  motion  the  Court  granted  a  rule  to  show  cause  why 
there  should  not  be  a  new  trial — and  cause  was  accordingly 
shown  by  the  Counsel  for  the  Crown  on  the  15th  of  Novem- 
ber following;  their  arguments  were  taken  in  short-hand  bv 
Mr.  Blanchard,  but  were  never  published; — they  relied, 
however,  altogether  upon  the  authorities  cited  by  Mr.  Jus- 
tice Buller,  in  his  Charge  to  the  Jury,  and  upon  the  uniform 
practice  of  the  Court  of  King's  Bench,  for  more  than  fifty 
years.  The  following  Speech,  in  support  of  the  new  trial, 
which  Was  taken  at  me  same  time  by  Mr.  Blanchard,  was 
soon  after  published  by  Mr.  Erskine's  authority,  in  order  to 
attract  the  attention  of  the  public  to  the  Libel  Bill,  which 
Mr.  Fox  was  then  preparing  for  the  consideration  of  Par- 
liament. 
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Argument  in  the  Kmg*$  Bench,  in  support  of  the  Rtghte  of 
Juries.    By  the  Honourable  Thomas  Erskime. 


X  AM  now  to  have  the  honour  to  address  myself  to  your 
Lordship  in  support  of  the  rule  granted  to  me  by  the  Court 
upon  Monday  last ;  which,  as  Mr.  Bearcroft  has  truly  said^ 
and  seemed  to  mark  the  observation  with  peculiar  emphasis 
k  a  rule  for  a  new  trial.  Much  of  my  argument,  according  . 
to  his  notion  points  another  way;  whether  its  direction  be 
true,  or  its  force  adequate  to  the  object,  it  is  now  my  business 
to  show. 

In  rising  to  speak  at  this  time,  I  feel  all  the  advantage  ^eon* 
ferred  by  the  reply  over  those  whose  arguments  ar«^rt>  bf 
answered ;  but  I  feel  a  disadvantage  likewise  which  muMgiiff- 
gest  itself  to  every  intelligent  mind.  In  following  the  oo> 
jections  of  so  many  learned  persons,  offered  under  different^# 
arrangements  upon  a  subject  so  complicated  and  comprehen* 
sive,  there  is  much  dan^r  of  being  drawn  from  that  method 
and  order,  which  can  alone  fasten  conviction  upon  unwiffiiig 
minds,  or  drive  them  from  the  shelter  which  ingenuity  never 
fails  to  find  in  the  labyrinth  of  a  desultory  discourse. 

The  sense  of  that  danger,  and  my  own  inability  to  struggle 
against  it,  led  me  originaUy  to  deliver  to  the  Court  certetft 
written  and  maturely  considered  propositions,  from  tki 
establishment  of  which  I  resolved  not  to  depart,  nor  to  be 
removed,  either  in  substance  or  in  order,  in  any  stage  of  the 
proceedings,  and  by  which  I  must  theref(H*e  this  day  unques* 
tionably  stand  or  fall. 

Pursuing  this  system  I  am  vulnerable  twoi^ways,  and^in 
two  ways  only.  Either  it  must  be  shown  that  my  proMM* 
tions  are  not  valid  in  law ;  or,  admitting  their  validity^  mil 
the  learned  Judge's  Charge  to  the  Jury  a^  Shrewsbury 
not  repugnant  to  them :  there  can  be  no  other  possiUe 
jections  to  my  application  for  a  new  trial.  My  dut)^  to«dav 
is  therefore  obvious  and  simple ;  it  is,  first,  to  re-maintafai 
those  propositions ;  and  then  to  show,  that  the  Charge  deli* 
vered  to  the  Jury  at  Shrewsbury  was  jfounded  upon  the  abao- 
hite  denial  and  reprobation  of  them. 

I  begm,  therefore,  by  saying  again  in  my  own  original 
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words,  that  when  a  bill  of  indictment  is  found,  or  an  infer- 
madon  filed,  charging  any  crime  or  misdemeanor  knoT^n  to 
the  law  of  England,  and  the  party  accused  puts  himself  upon 
the  country  by  pleadbg  the  general  issue,— Not  guilty ; — the 
Jury  are  generally  charged  with  his  deliverance  from  that 
CRIME,  and  not  specially  from  the  fact  or  facts^  in  the 
commission  of  which  the  indictment  or  information  charges 
the  crime  to  consist ;  much  less  from  any  single  fact,  to  the 
exclusion  of  others  charged  upon  the  same  recordl 

Secondly,  that  no  act,  which  the  law  in  its  general  theory 
holds  to  be  criminal,  constituces  in  itself  a  crime^  absmicted 
from^  the  mischievous  intention  of  the  acton  And  that  the 
intention,  even  where  it  becomes  a  simple  inference  qjf  legal 
reason  from  a  fact  or  facts  established,  may  and  ought  to  be* 
collected  by  the  Jury,  with  the  Judge's  assistance.  Bentiuse 
the  act  charged,  though  established  as  a  fact  in  a  toal  on  the 
general  iasue^  does  not  necessarily  and  unavoidably  establish 
the  criminal  intention  by  any  abstract  conclusion  of  law : ' 
the  e^blishment  of  the  fact  being  still  no  more  than  full 
ev^i^Hb  of  the  crime,  but  not  the  crime  itself ;  unless  the 
Jtfijn^der  it  so  themselves,  by  referring  it  voluntarily  to  the 
Covt^y  special  verdict* 

Thqie  two  propositions,  though  worded  with  cautious  pre- 
cision, and  in  technical  language,  to  prevent  the  subtlety  of 
legal  disputation  in  opposition  to  the  plain  understanding  ^ 
the  DflQirld,  neither  do  nor  were  intended  to  convey  any  other 
sentiment  than  this :  viz*  that  in  all  cases  where  the  law 
either  directs  or  permits  a  person  accused  of  a  crime  to  throw 
himself  upon  a  Jury  for  deliverance,  by  pleading  generallif 
is  not  guilty  ;  the  Jury,  thus  legally  appealed  to,  may 
him  from  the  accusation  by  a  general  verdict  of  acquit- 
tafWunded  (as  in  common  sense  it  evidently  must  be)  upon  an 
investigation  as  general  and  comprehensive  as  the  chafge 
itself  from  which  it  is  a  general  deliverance. 

Having  said  this,  I  freely  confess  to  the  Court,  that  I  am 
muH^  at  a  loss  for  any  farther  illustration  of  (ny  subject ; 
be^tee  1  cannot  find  any  matter  by  which  it  mig^it  be  far- 
thaRbustrated,  so  clears  or  so  indisputable,  either  in  fact  or 
in  law,  as  the  very  proposition  itself  which  upon  this  trial  has 
been  brought  into  question.  Looking  back  upon  the  ancient 
I  constitution,  and  examining  with  painful  research  the  original 
jurisdictions  of  the  country,  Tam  utterly  at  a  loss  to  imagine 
from  whaH  sources  these  novel  limitations  of  the  rights  of 
Juries  are  derived.  Even  the  Q^r  is  not  yet  tratQ.ed  to  the 
di^ipline  of  maintaining  theni.  My  learned  friend  Mr. 
^ifL.  L  21 
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Bearcroft  solemnly  abjures  them :— 4ie  repeats  td-dajr  what 
he  avowed  at  the  trial,  and  is  even  jealous  of  the  imputation 
of  having  meant  less  than  he  expressed ;  for  when^.  speaking 
this  morning  of  the  right  of  the  Jury  to  judge  of  the  whole 
charge,  your  Lordship  corrected  his  expression,  by  telling 
him  he  meant  the  power ^  and  not  the  ri,^-  ht ;  he  caught  in- 
stantly it  your  words,  disavowed  your  explanation ;  and,  with 
a' consistency  which  does  him  honour,  declared  his  adherence 
to  his  original  admission  in  its  full  and  obvious  extent.-— ^^  I 
*'  did  not  mean,"  said  he,  "  merely  to  acknowledge  that  the 
Jury  have  tht  power  ;  for  their  power  nobody  ever  doubt- 
ed ;  and,  if  a  Judge  was  to  tell  them  they  had  it  i^q^hey 
w(^d  only  have  to  laugh  at  him,  and  convince  him^f  his 
error,  by  finding  a  general  verdict  which  must  be  recorded ; 
li  meant,  therefore,  to  consider  it  as  a  rights  as  an  im- 
portant privilege,  and  of  great  value  to  the  constitution,  t 
Thus  Mr.  Bearcroft  and  I  are  perfectly  agreed;  I  never 
contended  for  more  than  he  has  voluntarily  conceded.  I  have 
now  his  express  authority  for  repe^ing,  in  my  own  former 
words,  that  the  Jury  have  not  merely  the  power  ^fflbluity 
upon  a  view  of  the  whole  charge,  witnout  control  orappkh- 
ment,  and  without  the  possibility  of  their  acquittal  beinj|  %^ul- 
led  by  any  other  authority ;  but  that  they  have  a  const  tuHonq 
legal  right  to  do  it ;  a  right  Jit  to  be  exercised;  and  intei^d| 
by  the  wise  founders  of  the  govemnient,  to  be  a  protection  |b 
the  lives  and  liberties  of  Englishmen,  against  tne  encroach- 
ments and  perversions  of  authority  in  the  hands  of  fii^dl  ma- 
gistrates. 

^  But  this  candid  admission  on  the  part  of  Mr.  Bearcroft, 
though  very  honourable  to  himself,  is  of  no  importaii^.  to 
me;  since,  from  what  has  already  fallen  from  your  Lo^^^^ 
I  am  not  to  expect  a  ratification  of  it  from  the  Court  j^  it  is 
therefore  my  duty  to  establish  it.  I  feel  all  the  importance 
of  my  subject,  and  nothing  shall  lead  me  to-d^iy  to  go  out  of 
it.  I  claim  all  the  attention  of  the  Court,  and  the  right  to 
state,  every  authority  which  applies  in  my  judgment  ^the 
argument,  without  being  supposed  to  introduce  th^|S^^  for 
other  purposes  than  my  duty  to  my  Client,  and  the  co^i^tu- 
tion  of  my  countr}'',  waiTaats  and  approves. 

It  is  not  very  usual  in  an  English  Court  of  Justice,  to  be 
driven  back  to  the  earliest  history  and  original  eUtments  ^ 
the  constitution,  in  order  to  establish  the  first  principles  whi^ 
mark  and  distinguish  English  law  : — ^they  are  aij^ays  assu- 
med, and,  like  axioms  in  science,  are  made  the  foundations  of 
reasoning  without  being  proved.  Of  this  sort  our  ancestor, 
for  many  centuries,  must  have  conceived  the  right  of  ai^ii^- 
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Hsh  Jury  to  decide  upon  every  question  which  the  forms  of 
the  law  submitted  to  their  final  decision  ;  since,  though  they 
have  immemorially  exercised  that  suprenie  jurisdiction,  we 
find  no  trace  in  any  of  the  ancient  books  of  its  ever  being 
brought  into  question.  It  is  but  as  yesterday,  when  compa- 
red with  the  age  of  the  law  itself,  that  Judges,  unwarranted 
by  any  former  judgments  of  their  predecessors,  without  any 
new  commission  ^om  the  Crown,  or  enlargement  of  judicial 
authority  from  the  Legislature,  have  sought  to  fasten  a  lim- 
itation upon  the  rights  and  privileges  of  Jurors,  totally  un- 
known in  ancient  times,  and  palpably  destructive  pf  the  very 
end^U  object  ot  their  institution. 

No  fact,  my  Lord,  is  of  more  easy  demonstration ;  for 
the  history  and  laws  of  a  free  country  lie  open— even  to  vul- 
gar inspection. 

During  the  whole  Saxon  «ra,  and  even  long  after  the  estab- 
lishment of  the  Nbrman  government,  the  whole  administra- 
tion of  justice,  criminal  and  civil,  was  in  the  hands  of  the  peo- 
jithout  the  control  or  intervention  of  any  judicial  au- 
delegated  to  fixed  magistrates  by  the  Crown.  The 
of  every  manor  administered  civil  justice  to  one  ano- 
h  the  court-baron  of  their  lord ;  and  their  crimes  were 
of  in  the  leet,  every  suitor  of  the  manor  pving  his 
as  a  juror,  and  the  steward  being  only  the  register,-— 
hot  the  Judge.  On  appeals  from  these  domestic  jurisdic- 
to  the  count>'-court,  and  to  the  torn  of  the  sheriff, 
or  in  suits  and  prosecutions  originally  commenced  in  either 
of  them,  the  sheriff's  authority  extended  no  farther  than  to 
summon  the  jurors,  to  compel  their  attendance,  ministerially 
to  regulate  their  proceedings,  and  to  enforce  their  decisions ; 
and  even  where  he  was  specially  empowered  by  the  King's 
'  writ  of  Justices  to  proceed  in  causes  of  superior  value,  no  ju- 
dtcial  authority  was  thereby  conferred  upon  himself,  but 
only  a  more  enlarged  jurisdiction  ON  the  jurors,  who  were 
to  try  the  cause  mentioned  in  the  writ. 

Ipt  is  true  that  the  sheriff  cannot  now  intermeddle  in  pleas  of 
^e  C^own  ;  but  with  this  exception,  which  brings  no  restric- 
tions^on  Juries,  these  jurisdictions  remain  untouched  at  this 
day  :— 'intricacies  of  property  have  introduced  other  forms  of 
proceeding,  but  the  constitution  is  the  same. 
^  This  populsu*  judicature  was  not  confined  to  particular 
^stricts,  or  to  inferior  suits  and  misdemeanors,  but  pervaded 
the  whci^  legal  constitution;  for,  when  the  Conqueror,  to 
increase  the  influence  of  his  crown,  erected  that  great  su- 
Mrintending  Court  of  Justice  in  his  own  palace,  tp  |*eceiv^ 
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ap|>eal8  criminal  and  ci^il  from  every  court  in  the  kingdom, 
and  pl;u:ed  at  the  head  of  it  the  capitalis  jtisticiarius  totiua 
Anglia^  of  whose  original  authority  the  Chief  Justice  of  this 
Coiirt  is  but  a  partial  and  feeble  emanation ;  even  that  great 
magistrate  was  in  the  aula  rj^ts  merely  ministerial ;  every 
one  of  the  King^s  tenants,  Who  owed  him  service  in  right 
of  a  baroiny,  bad  a  seat  ^and  a  voice  in  that  high  tribunal ; 
and  the  office  of  justiciar  was  but  to  record  and  to  enforce  their 
judgments. 

In  the  reig^  of  King  Edward  the  F&st,  when  this  great 
office  was  abolished,  and  the  present  Courts  at  Westminster 
established  by  a  distribution  of  its  powers ;  the  barons  -pre- 
served that  supreme  superintending  jurisdiction  which  never 
belonged  to  the  justiciar,  but  to  themselves  only  as  the  jurors 
in  the^King's  covut :  a  jurisdiction  which,  when  nobility,  from 
being  territorial  and  feudal,  became  personal  and  honorary, 
was  assunAd  and  exercised  by  the  peers  •f  England,  who, 
without  any  delegation  of  judicial  authority  from  the  Crown, 
form  to  this  day  the  supreme  and  final  court  of  English^w^ 
judging  in  the  last  resort  for  the  whole  kingdom,  and  tnpDg 
upon  the  lives  of  the  peerage,  in  their  ancient  and  gp^ie 
character,  as  the  pares  of  one  another.  *  M 

When  the  Courts  at  Westminster  were  established  in  thcir^^ 
present  forms,  and  when  the  civilization  and  commerce  tif 
the  nation  had  introduced  more  intricate  questions  of  justice, 
the  judicial  authority  in  civil  cases  could  not  but  enlarge  its 
bounds ;.  the  rules  of  property,  in  a  cultivated  state  of  socie- 
ty became  by  degrees  beyond  the  compass  of  the  unlettered 
multitude ;  and  in  certain  well-known  restrictions  undoubted- 
ly fell  to  the  Judges:  yet  more  perhaps  from  necessity  than 
by  consent,  as  all  judicial  proceedings  were  artfully  held'  in 
the  Norman  language,  to  which  the  people  were  strangers. 

0£  these  changes  in  judicature,  immemorial  custom,  and 
the  acquiescence  of  the  legislature,  are  the  evidence,  which 
establbh  the  jurisdiction  of  the  Courts  on  the  true  principle 
of  English  law,  and  measure  the  extent  of  it  by  their  ancmt 
practice. 

But  no  such  evidence  is  to  be  found  of  the  least  relinquish- 
ment or  abridgement  of  popular  judicature  incases  of  crimes; 
on  the  contrary,  every  page  of  otir  history  is  filled  with  the 
struggles  of  our  ancestors  for  its  preservation.  The  law  of 
property  changes  with  new  objects,  and  becomes  intricate  as 
It  extends  its  dominion  ;— -but  crimes  must  ever  be  of^e  same 
easy  investigation  :— they  consist  wholly  in  intention,  and  the 
more  they  are  multiplied  by  the  policy  of  those  who  govern, 
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die  more  absolutely  the  public  freedom  depends  upon  the  peo^ 
pleS  preserving  the  entire  administration  of  criminal  justice  to 
diemselves.  In  a  question  of  property  between  two  private 
individuals,  the  Crown  can  lUive  no  possible  interest  m  pre- 
ferring the  one  to  the  other :  but  it  may  have  an  interest  in 
crushing  both  of  them  together,  in  defiance  of  every  principle 
of  humanity  and  justice,  if  they  should  put  themselves  for- 
ward in  a  contention  for  public  liberty,  Against  a  government 
seeking  to  emancipate  itself  from  the  dominion  of  the  laws. 
No  man  in  the  least  acquainted  with  the  history  of  nations, 
or  of  his  own  country,  can  refuse  to  acknowledge,  thstt  if  the 
adnmistration  of  criminal  justice  were  left  in  the  bands  of 
the  Crown,  or  its  deputies,  no  greater  freedom  could  possibly 
exist,  than  government  might  choose  to  tolerate  from  the  con- 
venience or  policy  of  the  day.  ^ 

M^  Lord,  this  important  truth  is  no  discovery  or  assertion 
of  mme,  but  is  to4)e  found  in  every  book  of  the  law :  whe- 
ther we  go  up  to  the  most  ancient  authorities,  or  appeal  to. 
the  wntings  of  men  of  our  own  times,  we  meet  with  it  alike 
in  inmost  emphatical  language.  Mr.  Justice  Blackstone,  by 
no  mollis  biassed  towards  democratical  government,  having 
in  tile  third  volume  of  his  Commentaries  explained  the  excel- 
lence of  the  trial  by  Jury  in  civil  cases,  expresses  himself 
thus :  vol.  iv.  p.  349 :  ^^  But  it  holds  much  stronger  in  cri- 
^^  minal  cases  ;  since  in  times  of  difficulty  and  danger,  more 
^  IB  to  be  apprehended  from  the  violence  and  partiality  of 
"  Judges  appointed  by  the  Crown,  in  suits  between  the  King 
^^  and  the  subject,  than  in  disputes  between  one  individusd 
**  and  another,  to  settle  the  boundaries  of  private  property. 
**  Our  law  has,  therefore,  wisely  placed  this  strong  and  two- 
"  fold  barrier  of  a  presentment  and  trial  by  Jury,  between 
*'  the  liberties  of  the  people  and  the  prerogative  of  the  Crown  \ 
**  without  this  barrier.  Justices  of  oyer  and  terminer  named 
**  by  the  crown,  might,  s^s  in  France  or  in  Turkey,  imprison, 
**  dispatch,  or  exile,  any  man  that  was  obnoxious  to  govem- 
^  npit,  by  an  instant  declaration  that  such  was  their  will 
^  and  pleasure.  So  that  the  liberties  of  England  cannot  but 
^  subsist  so  long  as  this  palladium  remains  sacred  and  invio- 
^  late,  not  only  from  all  open  attacks,  which  none  will  be 
^  so  hardy  as  to  make,  but  also  from  all  secret  machinations, 
^  which  may  sap  and  imdermine  it." 

But  this  remark,  though  it  derives  new  force  in  beings 
adopted  bfr  so  great  an  authority,  was  no  more  original  in 
Mr.  Justice  Blackstone  than  in  me  :  the  institution  and  au- 
thority of  Juries    is  to  be  found  in   Bracton,  who    wrote 
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above  five  hundred  years  before  him.  "  The  curia  and 
**  the  pares^'*  says  he,  "  were  necessarily  the  judges  in  all 
"  cases  of  life,  limb,  crime,  and  disherison  of  the  heir  in 
*'  capite.  The  King  could  not  decide,  for  then  he  would 
**  have  been  both  Prosecutor  and  Judge  ;  neither  could  his 
**  justices,  for  they  represent  him."* 

"Notwithstanding  all  this,  the  learned  Judge  was  pleased  to 

say,  at  the  tri  1,  that  there  was  no  diflferehce  between  civil 

and  criminal  cases.     I  say,  on  the  coulrary,  independent  of 

,.  '     these  authorities,   that  there  is  not,  even  to  vulgar  observa^ 

tion,  the  remotest  similitude  between  them. 

There  are  four  capital  distinctions  between  prosecutions 
for  crimes,  and  civil  actions^  every  one  of  which  deserves 
consideration. 

Firet,  In  the  jurisdiction  necessary  to  found  the  charge. 
*^.  Secondly,  In  the  manner  of  the  Defendant's  pleading  to 

'       it.  *       .        . 

Thirdly,^  In  the  authority  of  the  verdict  which  discharges 

\      him. 

Fourthly,  In  the  independence  and  security  of  the  Jury 
from  all  consequences  in  giving  it.  ^^ 

As  to  the  first,  it  is  unnecessary  to  remind  yx)ur  Ldr^'^, 
ships,  that,  in  a  civil  case,  the  party  who  conceives  himsefif 
aggrieved,  states  his  complaint  to  the  Court,-^avails  himself 
at  his  own  pleasure  of  its  process,— compels  an  answer  from 
the  Defendant  by. its  authority,— or  taking  the  charge  pro  con* 
-  fesso  against  him  on  his  default,  is  entitled  to  finsd  judg- 
ment and  execution  for  his  debt,  without  any  interposition  of 
a  Jur}%  But  in  criminal  cases  it  is  otherwise  ;  the  Court  has 
no  cognizance  of  them,  without  leave  from  the  people  form- 
ing a  grand  inquest.  If  a  man  were  to  commit  a  capital  of- 
fence m  the  face  of  all  the  Judges  of  England,  their  united 
authority  could  not  put  him  upon  his  trial :— they  could  file  no 
complaint  against  him,  even  upon  the  records  of  the  supreme 
criminal  Court,  but  could  only  commit  him  for  safe  custody, 
which  is  equally  competent  to  every  common  Justice  of^tne 
Peace : — ^the  Grand  Jury  alone  could  arraign  him,  and  in  their 
discretion  might  likewise  finally  discharge  him,  by  throwing 
out  the  bill,  with  the  names  of  all  your  Lordships  as  wit- 
nesses on  the  back  of  it.  If  it  shall  be  said,  that  this  exclu* 
sive  power  of  the  Grand  Jury  does  not  extend  to  lesser  mis- 
demeanors, which  may  be  prosecuted  by  information ;  I  an- 
swer, that  for  that  very  reason  it  beoomes  doubly  ntcessary  to 

*  Vide  likewise  Mr-  Reeves*  very  ingenious  History  of  the  English  Law. 


-  .  * 
.  .4 


Support  of  the  Rights  of  Juries.  159 

preserve  the  power  of  the  other  Jur^  which  is  left*  In  the 
rules  of  pleading,  there  is  no  distinction  between  capital  and 
lesser  offences ;  and  the  Defendant's  plea  of  Not  guilty 
Twhich  universally  prevails  as  the  legal  answer  to  every  ior 
formation  or  indictment,  as  opposed  to  special  pleas  to  the 
Court  in  civil  actions,)  and  the  necessity  imposed  upon  the 
Crown  to  join  the  general  issue,  are  absolutely  decisive  of 
the  present  question* 

Every  lawyer  must  admit,  that  the  rules  of  pleading*  were 
originally  established  to  mark  and  to  preserve  the  dis- 
tinct jurisdictions  of  the  Court  and  the  Jury,  by  a  separation 
of  the  law  from  the  fact,  wherever  they  were  intended  to  be 
separated.  A  perbon  charged  with  owing  a'  debt,  or  having 
committed  a  trespass,  &c.  &c«  if  he  could  not  deny  the  facts 
on  which  the  actions  were  'ounded,  was  obliged  to  submit  his 
justification  for  matter  of  law  by  a  special  plea  to  the  Court 
upon  the  record ;  %o  which  plea  the  Plaintiff  might  demur, 
and  submit  the  legal  merits  to  the  Judges.  By  this  arrange- 
ment, no  power  was  ever  given  to  the  Jury,  by  an  tissue  join- 
ed t^^i'e  them,  but  when  a  right  of  decision,  as  compre-  . 
hensive  as  the  issue,  went  along  with  it : — if  a  Defendant  in 
suc^  civil  actions  pleaded  the  general  issue  instead  of  a  special 
plea,  adming  at  a  general  deliverance  from  the  charge,  by 
showing  his  justification  to  the  Jury*  at  the  trial ;  the  Court 
protected  its  own  jurisdiction,  by  refusing  all  evidence  of  the 
laas  on  which  such  justification  was  founded.  The  exten- 
sion of  the  general  issue  beyond  its  ancient  limits,  and  in  de-  , 
viation  from  its  true  principle,  has  introduced  some  confu- 
sion into  this  simple  and  harmonious,  system;  but  the  law  is 
substantially  the  same. — No  man,  at  this  day,  in  any  of  those 
actions  where  the  ancient  forms  of  our  jurisprudence  are  still 
wisely  preserved,  can  possibly  get  at  the  opinion  of  a  Jury 
upon  any  question,  not  intended  by  the  constitution  for  their 
decision.  In  actions  of  debt,^  detinue,  breach  of  covenant, 
trespass,  or  replevin,  the  Defendant  can  only  submit  the 
mej^  fact  to  the  Jury ;  the  law  must  be  pleaded  to  the  Court : 
if,  heading  the  opinion  of  Judges,  he  conceals  his  justifica-f 
tion  under  the  cover  of  a  geperal  plea  in  hopes  of  a  more  fa- 
vourable construction  of  his  defence  at  the  trial ;  its  very  ex- 
istence can  never  even  come  within  the  knowledge  of  the 
Jurors  ;  every  legal  defence  must  arise  out  of  facts,  and  the 
authority  of  die  Judge  is  interposed,  to  prevent  their  ap- 
pearing before  a  tribunal  which,  in  such  cases,  has  no  com- 
petent jurisdiction  over  them. 

By  imposing  this  necessity  of  pleading  every  legal  justi- 
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iicatioii  to  the  Court,  and  by  this  exclusion  of  all  evidence  on 
the  trial  beyond  the  negation  pf  the-  fact;  the  Courts  indis- 
putably intended  to  establishy  and  did  in  fact  effectually  se-* 
oure  the  judicial  authority  over  legal  questions  from  sul  en- 
croachment or  violation;  audit  is  impossible  to  find  a  reason 
in  law,  or  in  common  sense,  why  the  same  boundaries  between 
the  fact  and  l^e  law  should  not  have  been  at  the  same  time 
extended  to  criminal  cases  by  the  same  rules  of  pleading,  if 
the  jurisdiction  of  the  Jury  had  been  Resigned  to  be  limited 
to  the  fact,  as  in  civil  actions. 

But  no  such  boundary  was  ever  made  or  attempted ;  on  the 
contrary,  every  person,  charged  with  any  crime  by  an  indict- 
ment or  information,  has  been  in  all  times,  from  the  Norman 
conquest  to  this  hour,  not  only  permitted,  but  even  bound  to 
thtow  himself  upon  his  countiy  for  deliverance,  by  the  gene- 
ral plea  of  Not  guilty ;  and  may  submit  his  whole  defence  to 
the  Jury,  whether  it  be  a  negation  of  the  fact,  or  a  justifica- 
tion of  it  in  law ;  and  the  Judge  has  no  authority,  as  in  a 
civil  case,  to  refuse  such  evidence  at  the  trial,  as  out  of  the 
issue,  and  as  coram  nonjudtcej-^^ai  authority  which  in  com- 
mon sense  he  certainly  would  have,  if  the  Jury  had  no  higher 
jurisdiction  in  the  one  case  thai^  in  the  other. ,  The  general 

Elea  thus  sianctioned  by  immemorial  custom,  so  blend9  the 
iw  and  the  fact  together,  as  to  be  inseparable  but  by  the 
voluntary  act  of  the  Jury  in  finding  a  special  verdict :  the 
general  investigation  of  the  whole  charge  is  therefore  before 
them;  and  although  the  Defendant  admits  the  fact  laid  in  the 

S formation  or  indictment,  he  nevertheless,  under  his  general 
^  ea,  gives  evidence  of « others  which  are  collateral,  referring 
them  to  the  judgment  of  the  Jury,  as  a  legal  excuse  or  justi- 
fication, and  receives  from  their  verdict  a  complete,  general, 
and  conclusive  deliverance. 

.   Jflr.  Justice  Blackstone,  in  the  fourth  volume  of  hf  s  Com- 

\  mentaries,  page  339,  s^ys,  *^  HThe  traitorous  or  felonious  in- 

-  **  tent  are  the  points  and  very  gist  of  the  indictment,  and 

r*  must  be  answered  directly  by  the  general  negative,  Not 

r  guilty;  and  the  Jury  will  take  notice  of  any  defensive  mat- 

p  ler,  and  give  their  verdict  accordingly,  as  effectually  as  if 

^'  It  were  specially  pleaded.'* 

This,  therefore,  says.  Sir  Matthew  Hale,  in  his  Pleas  of  the 

)rown,  page  258,  is,  upon  all  accounts,  the  most  advantageous 

ilea  for  the  Defendant :  ^^  It  would  be  a  most  unhappy  case 

\  for  the  Judge  himself,  if  the  prisoner's  fate  depended  upon 

^  his  directions  : — ^unhappy  also  for  the  prisoner ;  for  if  the 

*|  Judge's  opinion  must  rule  the  verdict,  the  trial  by  Jxuy 

M  Would  be  useless." 
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MjT  liOisd^  the  conclusive  operation  of  the  verdict  ivhen 
given,  and  the  security  of  the  Jurj'  from  all  consequences  in 
givi|flp  it^  render  the  coatratst  between  criminal  and  civil  cases 
stiip^g  and  complete.  No  new  trial  can  be  granted,  as  ki 
a  civil  action : — ^our  Lordships,  however  you  may  disap-, 
prove  of  the  acquittal,  have  no  authority  to  award  one ;  for 
tbere  is  no  precedent  of  any  such  upon  record  ;  and  the  dis^ 
tretion  of  the  Court  is  circumscribed  by  the  law» 

*  Neither  can  the  Jurors  be  attainted  by  the  Grown.  In 
Busfaers  case,  Vaughan's  Reports,  page  146,  that  learned  and 
excellent  Judge  expressed  himself  thus :  **  There  is  no  case 
**  in^^dl  the  law  of  an  attaint  for  the  King,  nor  any  opinion 
^  but  that  of  Thyming's,  10th  of  HenVy  IVi,  title  Attaint, 
**  60  and  64,  for  which  there  is  no  warrant  in  law,  though 
^  there  be  other  specious  authority  against  it,  touched  by 
**  none  that  have  argued  this  case. 

Z.M'd  Mansfield.  To  be  sure  it  is  so. 

Mr.  Erskine.  Since  that  is  clear,  my  Lord,  I  shall>not 
trouble  the  Court  farther  upon  it^  indeed  I  have  not  been 
idble  to  find  any  one  authorit}*  for  such  an  attaint  but  a  dictum 
in  Fitzherbeyt's  Natura  Brevium,  page  107 ;  and  on  the 
oth^hand,  tfife  doctrine  of  Bushel's  case  is  expressly  agreed 
to  iift^Very  modem  times :  vide  Lord  Raymond's  Reports,  1st 
vpliime,page  469. 

*  ^f,  then,  your  Lordship  reflect  but  for  a  moment  upon 
this  comparative  view  of  criminal  and  civil  cases  which  I 
have Jaid  before  you ;  how  can  it  be  seriously  contended,  not 
merely  that  there  is  no  difference,  but  that  there  is  any  tl^ 
remotest  similarity  between  them  i  Ii^  the  one  case,  the  po\OT 
of  accusation  begins  from  the  Court ;— in  thither,  from  the 
pd|^le  only;  forming  a  Gt-and  Jury. — Inthe^ne,  the  Defen- 
dant must  plead  a  special  justification,  the  merits  of  which 
can  only  be  decided  by  the  judges ;— in  the  other,  he  may 
throw,  himself  for  general  deliverance  upon  his  countr}%— In 
the  first  the  Court  may  award  a  new  trial,  if  the  verdict  for 
the  Defendant  be  contrary  to  the  evidence  or  .the  law ;— in 
the  last  it  is  conclusive  and  unalterable  ;-Hand  to  crown  the 
whole,  the  King  never  had  that  process  of  attaint  which  be- 
longed to  the  meanest  of  his  subjects^ 

When  these  things  are  attentively  considered,  I  might  ask 
tlMse  who  are  still  disposed  to  deny  the  right  of  the  Jury  to 
investigate  the  whole  charge,  whether  such  a  solecism  can  be 
conceived  to  exist  in  any  human  government,  muc^  less  in 
the  most  refined  and  exalted  in  the  world,  as  that  a  power  of 
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supreme  judicature  should  be  confei'red  at  random  by  iher 
blind  forms  of  the  law,  where  no  right  was  intended  to  pas^ 
with  it;  and  which  was  upon  no  occasion  ami  under  ngj-cir-^ 
cumstance  to  be  exercised;  which,  though  exerted  notipBi-' 
standing  in-«very  age  and  in  a  thousand  instances,  to  the%6n* 
fusion  and  discomfiturfe  of  fixed  magistracy,  should  never  be 
checked  by  authority,  butshould  continue  on  from  century rto 
century ;  the  revered  gitardian  of  liberty  and  of  life,  arresting 
the  arm  of  the  most  headstrong  governments  in  the  worsf'of 
times,  without  any  power  in  the  Crown  or  its  Judges,  to  touch, 
without  its  consent,  the  meanest  wretch  in  the  kingdom,  or- 
even  to  ask  the  reason  and  principle  of  the  Verdict  which  ac* 
quits  him. — ^That  such  a  system  should  prevail  in  a  eotintry 
like  England,  without  either  the  original  institution  or  the  ac-^ 
quiescing  sanction  of  the  legislature,  is  impossible.  Believe 
me,  my  Lord,  no  talents  can  reconcile,  no  authority  can  sanc-^ 
tion  such  an  absurdity  ;*^the  common  sense  of  the  worid  re* 
volts  at  it. 

Having  established  this  important  right  in  the  Jury  beyond 
all  possibility  of  cavil  or  controversy^  I  will  now  show  yodv 
Lordship,  that  its  existence  is  not  merely  consistent  with  the 
theory  of  the  law,  but  is  illustrated  and  confirmed  by^^^jbe 
universal  practice  of  all  Judges;  not  even  excepting^ 'Mart' 
Justice  Forster  himself,  whose  writings  have  been  cited  <a 
support  of  the  contrar}'-  opinion*  How  a  man  expresse^liil 
abstract  ideas  is  but  of  little  importance  when  an  appeal  caa 
be  made  to  his  plain  directions  to  others,  and  to  his  own  par* 
tipular  conduct :  but  even  none  of  his  expressions,  when  pro- 
p^ly  considered  and  luiderstbod,  militate  against  nay  post* 
•  tion.  ..  " 

In  his  justly  celebrated  book  On  the  criminal  law,  pa^erjHtet 
he  expresses  himself  thus  :  "  The  construction  which  the?raw 
"  putteth  upon  fact  stated  and^  agreed  or  found  by  a 
"  Jury,  is  in  all  cases  undoubtedly  the  proper  province  &f  the 
Court J^  Now  if  the  adversary  is  disposed  to  stop  here^ 
though  the  author  never  intended  he  should,  as  is  evident  from 
the  rest  of  the  sentence,  yet  I  am  willing  to  stop  with  him^ 
Bsy^  to  take  it  as  a  substantive  proposition ;  for  the  slightest 
attention  must  discover  that  it  is  not  repugnant  to  any  thing 
which  J  have  said.  Facts  stated  and  agreed^  or  kkct&  founds 
by  a  Jur}',  which  amount  to  the  same  thing,  constitute  a  spe- 
cial verdict ;  and  whoever  supposed  that  the  l^w  upon  a  spe- 
cial verdict  was  not  the  province  of  the  Court?  Whereiin 
a  trial  upon  a  general  issue  the  parties  choose  to  agree  upon 
facts  and  to  state  them,  or  the  Jury  choose  volimtarily  to  nnd 
-h^m,  without  drawing  the  legal  conclusbn  themselves ;  who 
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irrer  denied  that  ki  such  instances  the  Court  is  to  draw  it  ?— 
Th^t  Forster  meant  nothing  more  than  that  the  Court  was  to 
jud|^  of  the  law,  when  the  Jury  thus  voluntarily  prays  its  as- 
sistance by  special  verdict,  is  evident  from  his  words  which 
tdUow^  for  he  immediately  goes  on  to  say;  in  cases  of  doubt 
andnEAL  difficulty,  it  is  therefore  commonly  recommended ^o 
rile  }ury  to  state  &ct8  and  circumstances  in  a  special  verdict : 
l|ut  neither  here,  nor  in  any  other  part  of  his  works,  is  it  said 
or  insinuated  that  they  are  bound  to  do  so,  but  at  their  own 
free  (discretion :  indeed,  the  very  term  recommended^  admits 
the  coiitrary,  and  requires  no  commentary*  I  am  sure  I  shall 
never  dispute  the  wisdom  orcxpediency  of  such  a  recommen- 
dation in  those  cases  of  doubt,  because  the  more  I  am  con* 
tending  for  the  existence  of  such  an  important  right,  the  less 
k  would  become  nne  to  be  the  advocate  of  rashness  and  preci- 
pitation in  the  exercise  of  it*  It  is  no  denial  pf  jurisdiction 
to  tell  the  greatest  magistrate  upon  earth  to  take  good  coun- 
sel in  cases  of  real  doubt  and  difhcidty. — ^^Judges  upon  trials, 
whose  authority  to  state  the  law  is  indisputable,  often  refer  it 
to  be  more  solemnly  argued  before  the  Court ;  and  this  Court 
kiii^f  often  holds  a  meeting  of  the  twelve  Judges  before  it  de- 
cides on  a  point  upon  its  own  records,  of  which  the  others 
ha^fconfessedly  no  cognizance  till  it  comes  before  them  by 
^ft^#rit  of  error  of  one  of  the  parties. — These  instances  are 
monuments  of  wisdom,  integrity,  and  discretion  but  they  do 
not  bear  in  the  remotest  degree  upon  jurisdiction:  the  sphere 
of  jurisdiction  is  measured  by  what  may  or  may  not  be  de^ 
eided  by  any  given  tribunal  with  legaleffcct,  not  by  the  recti- 
tude or  error  of  the  decision*  If  the  Jurv,  according  to 
tlUHauthorities,  may  determine  the  whole  matter  by  their 
-veraict,  -and  if  the  verdict  when  given  is  not  only  final  and 
analterable,  but  must  be  enforced  by  tiie  authority  of  tiie 
judges,  and  executed,  if  resisted,  by  the  whole  power  of  the 
stale,-^»upon  what  principle  of  government  or  reason  can  it  be 
^argued 4iot to  be  law?  That  the  Jury  are  in  this  exact  pre- 
4licament  isconfessed  by  Forster ;  for  he  coQcludes  with  say- 
icH^  that  when  the  law  is  clear,  the  Jury,  under  the  direction 
W  the  Court,  in  point  of  law  may^  and  if  they  are  well  advised 
will,  akoays  find  a  general  verdict  conformably  to  such  dtrec* 

This  vis  likewise  consistent  with  ray  position ;  if  the  law 
bcftlear,  we  may  presume  that  the  Judge  states  it  clearly  to 
the  Jiwy ;  and  if  he  does,  undoubtedly  the  Jury,  if  they  arc 
well  aavised,  will  And  according  to  such  directions  ;  for  they 
llaye  not^a  csqpricious  diasretion  to  make  \wi  at  their  x^c^ 
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iure,  but  are  bound  in  <:onscience  as  weil  as  Judges  sre  t» 
find  ifr  truly ;  and,  generally  speakings  the  learning  of  the 
Judge  who  presides  at  the  trial  afforcU  them  a  sale  support 
and  direction. 

T^e  same  practice^bf  Judges  in  stating  the  law  to  the  Jury, 
as.  applied  to  the  particular  case  before  them,  appears  like? 
wise  In  the  case  ot  the  King  against  Oneby,  2d  Lord  Ray- 
mond, page  1494.     **  On  the  trial  the  Judge  directs  the  Jury 

thus :     If  you  believe  such  and  such  witnesses  who  have 

sworn  to  such  and  such  facts,  the  killing  of  the  deceased 
**  nppears  to  be  with  malice  prepense :  but  if  you  do  not  bc- 
^^  lieve  them,  then  you  ought  to  find  him  guilty  of  man- 
*'  slaughter ;  and  the  Jury  may,  if  they  think  proper,  give  a 
"  general  verdict  of  murder  or  manslaughter :  Imt  if  they  Ar- 
*'  c/in^  giving  a  general  verdict,  and  rvill  find  the  facts  spc* 
**  cially,  the  Court  is  then  to  form  their  judgment  from  the 
**  facts  found,  whether  the  Defendant  be  guilty  or  not  guilty^ 
**  i,  e.  whether  the  act  was  done  with  malice  and  delibera* 
*'  tion  or  not." — Surely  language  can  express  nothing  more 
plainly  or  unequivocally,  than  tteit  where  the  general  issue  is 
pleaded  to  an  indictment,  the  law  and  the  fact  are  both  before 
the  Jury;  and  that  the  former  can  never  be  separated  from 
the  latter,  for  the  judgment  of  the  Court,  unless  by  their  own 
spontaneous  act :  for  the  words  are,  "  If  they  decline  givihg 
*'  a  general  verdict,  and  will  find  the  facts  specially,  the 
Court  is  THEN  to  form  their  judgment  from  the  facts  found.'* 
So  that,  after  a  general  issue  joined,  the  authority  of  the 
Court  only  commences  wh^n  the  Jury  chooses  to  decline  the 
decision  of  the  law  by  a  general  verdict ;  the  right  of  dec^in? 
ing  which  le^l  determination,  is  a  privilege  confenM|B|pi 
them  by  the  statute  of  Westminster  2d,  and  by  no  meaiK  a 
restriction  of  their  powers. 

But  another  very  important  view  of  the  subject  remains  be- 
hind :  for  supposing  I  had  failed  in  establishing  that  contrast 
betMreen  criminal  and  civil  cases,  which  is  now  too  clear  not 
only  to  require,  but  even  to  justify  another  observation,  the 
argument  would  lose  nothing  by  the  failure;  the  similarity 
between  criminal  and  civil  cases  derives  all  its  application  to 
the  argument  from  the  learned  Judge's  supposition,  that  the 
jurisdiction  of  the  Jury  over  the  law  was  never  contended  for 
in  the  latter,  and  consequently  on  a  principle  of  equality 
could  not  be  sup^rted  in  the  former ;  whereas  I  do  contepud 
for  it,  and  can  incontestably  establish  it  in  both.  This  applica- 
tion of  the  argument  is  plain  from  the  words  of  the  charge : 
^^  If  the  Jury  cQjold  find  the  law,  it  would  undoubtedly  hold 
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^  in  civil  cases  as  well  as  criminal :  but  was  it  ever  suppose4 
*'  that  a  Jury  was  competent  to  say  the  operation  of  a  fine, 
**  or  a  recovery,  or  a  warranty,  which  are  mere  (|u^stions  of 
"  law?" 

To  this  question  I  answer,  that  the  competency  of  the  Jury 
in  such  cases  is  contended  for  to  the  full  extent  of  my  ptifi- 
ciple,  both  by  Lyttleton  and  by  Coke  :  they  cannot  jndeed  de- 
cide upon  them  de  piano  J  which,  as  Vaughan  truly  says,  is 
unintelligible,  because  an  unmixed  question  of  law  can  by  no 
possibility  come  before  them  for  decision ;  but  whenever 
(which  very  often  happens)  the  operation  of  a  fine,  a  r^gjpve- 
ry,  a  warranty,  or  any  other  record  or  conveyance,  known  to 
the  law  of  England  comes  forward,  mixed  with  the  fact  on 
die  general  issue,  the  Jury  have  then  most  unquestionably  a 
right  to  determine  it ;  and  what  is  more,  no  other  authority 

rsibly  can ;  because,  when  the  general  issue  is  permitted 
law,  these  questions  cannot  appear  on  the  recdird  foi»  the 
judgment  of  the  Court,  and  although  it  can  grant  a  new 
trial,  yet  the  same  question  must  ultimately  be  determined 
by  another  Jurj'.  This  is  not  only  self-evident  to  every  law- 
yer, but,  as  I  said,  is  expressly  laid  down  by  Lyttleton  in 
the  3G8th  section.  ^^  Also  in  such  case  where^^e  inquest 
**  may  give  their  verdict  at  large,  if  they  will  take  upon  them 
the  knowledge  of  the  law  upon  the  matter,  they  may  give 
their  verdict  generally  as  it  is  put  in  their  charge :  as  in 
the  case  aforesaid  they  may  wdl  say,  that  the  lessor  did 
not  disseise  the  lessee  if  thev  will."  Coke,  in  his  com- 
mentary  on  this  section,  confirms  Lyttleton  ;  saying,  that  in 
doubtful  cases  they  should  find  specially  fpr  fear  of  an  at- 
^I^Mki;  and  it  is  plain  that  the  statute  of  Westminster  the  2d, 
w^inade  either  to  give  or  to  confirm  the  right  of  the  Jury  ^ 
to  find  the  matter  specially,  leaving  their  jurisdiction  ovef 
the  law  as  it  stood  by  the  common  law.  The  words  of  the 
statute  of  Westminster  2d,  chapter  30th,  are,  "  Ordzjiatum 
**  est  fuod  justittarii  ad  assisas  captendcis  assignati^f  non 
**  COM  PELL  ANT  juratQres  dicer  e  precise  si  sit  disseisina  vel 
'*  non ;  dummodo  voluerint  dicer e  veritatem  facti  et  peter e 
**  auxilium  Justitiariorum.^'^  From  these  words  it  should  ap- 
pear, that  the  jurisdiction  of  the  Jury  over  the  law  when  it 
came  before  them  on  the  general  issue,  was  so  vested  in  them 
by  the  constitution,  that  the  exercise  of  it  in  all  cas<^  had 
liillbn  cons^ered  to  be  compulsory  upon  tifem,  and  that  this 
act  was  a  legislative  relief  from  that  compulsion  in  the  case 
of  an  assize  of  disseizin :  it  is  equally  plain  from  the  remain- 
kig  won|s  of  thie  act,  that  their  jurisdictioi^  remafhed  as  be- 
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fore  :  "  «^^/  ^  sponte  velint  dicere  quod  disseisina  esi  vel  ;|Oit, 
*^  admtttatur  eorum  veredictum  sub  suo  pericuiqJ^ 

But  the  npst  material  observation  upon  this  statute,  as  applif 
cable  to  the  present  subject  is,  that  the  terror  of  the  attaint  from 
which  it  was  passed  totelieve  them,  having  (as  has  been  shewn) 
no  existence  in  cases  of  crime,  the  act  only  extended  to  relieve 
the  Jury  at  their  discretion  from  finding  the  law  in  civil  ac- 
tions ;  and  consequently  it  is  only  from  custom,  and  not  from 
positive  law,  that  they  are  not  even  compellable  to  give  |  ge- 
neral verdict  involving  a  judgment  of  law  on  every  eriminal 
trial. 

These  principles  and  authorities  certainly  establish  that  it 
is  the  duty  of  the  Judge,  on  every  trial  where  the  general  is- 
sue is  pleaded,  to  give  to  the  Jury  his  opinion  on  the  law  as 
applied  to  the  case  before  them ;  and  that  they  must  find  a 
general  verdict  comprehending  a  judgment  of  law,- unless 
they  choo^  to  refer  it  specially  to  tl]ie  Court. 

J3ut  we  are  here,  in  a  case  where  it  is  contended,  that  th^ 
^uty  of  the  Judge  is  the  direct  contrary  of  this  i — that  he  id 
to  give  no  opinion  at  all  to  the  jury  upon  the  law  as  applied  to 
the  case  before  them ;— -that  they  likewise  are  to  refrain  from 
all  consideration  of  it,  and  yet  that  the  very  same  general  ver- 
dict comprehending  both  fact  and  law,  is  to  be  given  by  fliem 
as  if  the  whole  legal  matter  had  been  summed  up  by  the  one 
«nd  found  by  the  other. 

I  confess  I  have  no  organs  to  comprehend  the  principle  on 
which  such  a  practice  proceeds.  I  contended  for  nothing 
^more  at  the  trial  than  the  very  practice  recommended  by  For- 
^  ster  and  LordJRaymond; — I  addressed  myself  to  the  j 
upon  the  law  with  all  possible  respect  and  deference,  ai 
deed  with  very  marked  personal  attention  to  the  leaified 
Judge :  so  far  from  urging  the  Jury,  dogmatically  to  think 
for  themselves  without  his  constitutional  assistance,  I  called 
for  his  opinion  on  the  question  of  libel ;  saying,  that  if  he 
should  tell  them  distincdy  the  paper  indicted  was  libellous, 
though  I  should,  not  admit  that  they  were  bound  at  all  «v«its 
to  give  effect  to  it  if  they  felt  it  to  be  innocent ;  yet  I  was 
ready  to  agree  that  they  ought  not  to  go  against  the  Charge 
without  great  consideration ;  but  that  if  he  should  shut  him- 
self u{\^  in  silence,  giving  no  opinion  atall  upon  the  criminality 
of  the  paper  from  which  alone  any  guilt  could  be  ^tened  on 
the  publisher,  aiidl  should  narrow  dieir  consideraRon  to  %ii 
publication,  I  entet^d  my  protest  agsunst  their  finding  a  ver- 
dict affixing  the  epithet  oi  guilty  to  the  mere  fact  of  punish- 
ing a  paper,  thejiftiiA  of  which  had  not  be^n  investigated. 
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If,  after  this  address  to  the  Jury,  the  learned  Judge  hadiold 
them,  that  in  his  opinion  the  paper  wai|  a  lib^,  but  still  leav- 
ing it  to  their  judgments,  and  likewise  the  IL^endant's  evi- 
dence to  their  consideration,  had  farther  told^heitt,  that  he ' 
thought  it  did  not  exculpate  the  publication  ;  and  if  in  conse- 
quence of  such  dir^^ons  the  Jury  had  found  a  verdict  for  the^ 
Crown,  1  should  never  have  made  my  present  motion  for  a 
new  trial ;  because  I  should  have  considered  such  ^, verdict, 
of  Guilty  as  founded  upon  the  opinion  of  the  Jury   on  the^ 
whole  matter  as  left  to  their  consideration,  and  must  have 
sought  ray  remedy  by  arrest  of  judgment  on  the  record. 

But  the  learned  Judge  took  a  direct  contrary  course  :-^e 
gsiyeno  opinion  at  all  on  the  guilt  or  innocence  of  the  paper; 
—he  took  no  notice  of  the  Defendant's  evidence  of  intention  : 
he  told  the  Jury,  in  the  most  explicit  terms,  that  neither  the 
one  nor  Ae  other  were  within  their  jurisdiction ;  and  upon 
the  mere  fact  of  publication  directed  a  general  verdict  com- 

Srehending  the  epithet  of  Guilty^  after  having  expressly  with- 
ttiwn  from  the  Jury  every  consideration  of  the  merits  of  the 
paper  published,  or  the  intention  of  the  publisher,  from  which 
it  is  admitted  on  all  hands  the  guilt  of  publication  could  alone 
have  any  existence. 

A^  motion  is  therefore  founded  upon  this  obvious  and 
ftimpff  principle ;  that  the  Defendant  has  had  in  fact  no  trial  ; 
having  been  found  guHty  without  any  investigation  of  his, 
guilty  and  without  any  power  left  to  the  Jury  to  take  cogni- 
2umce  of  his  innocence.  I  undertake  to  show,  that  the  Jury 
could  not  possibly  conceive  or  believe  from  the  Judge  s 
Charge,  that  they  had  any  jurisdiction  to  acquit  him  ;  how- 
evecihey  might  have  been  impressed  even  with  the  merit 
off|i|Pf>ublication,  or  convinced  of  his  meritorious  intention 
in  publishing  it :  nay,  what  is  worse,  while  the  learned  Judge 
totally  deprived  them  of  their  whole  jurisdiction  over  the 
question  of  libel  and  the  Defendant's  seditious  intention,  he 
at  the  same  time  directed  a  general  verdict  of  Guilty,  which 
comprehended  a  judgment  upon  both. 

When  I  put  tnis  construction  on  the  learned  Judge's  di- 
rection, I  found  myself  wholly  on  the  language  in  which  it 
wat  communicated  ;  and  it  will  be  no  answer  to  such  con- 
struction, that  no  such  restraint  was  meant  to  be  conveyed  by 
it*  If  the  learned  Judge's  intentions  were  even  the  direct 
conU^uy  of  J^is  expressions,  yet  if,  in  con^^uence  of  that 
whflh  was  expressed  though  not  intended,  the  Jijfy  were 
abridged  of  a  jurisdiction  which  belonged  to  them' by  law, 
and  in  the  exercise  of  which  the  Defendant  had  an  interest^ 
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he  is.  equally  a  sufferer^  and  the  verdict  given  linder  such 
misconception  ^of  authority  is  equally  void:  my  application 
ought  therefore  to  stand  or  fall  by  the  Charge  itself,  upon 
which  I  drscl^Rn  all  disingenuous  cavilling.  I  am  certsunly 
boui^d  to  show,  that  from  the  general  result  of  it,  fairly  and 
liberally  interpieted,'  the  Jury  could  not  conceive  that  they 
had  any  right  to  extend  their  consideration  beyond  the  bare 
fact  of  publication,  so  as  to  acquit  the  Defendant  by  a  judg- 
•  ment  founded  on  the  legality  of  the  Dialogue,  or  the  hones^ 
of  the  intention  in  publishing  it. 

In  order  to  understand  the  learned  Judge's  direction,  it 
must  be  recollected  that  it  was  addressed  to  them  in  answer 
to  me,  who  had  contended  for  nothing  more  than  that  these 
two  considerations  ought  to  rule  the  verdict ;  and  it  will  be 
•  seen,  that  the  Charge,  on  the  contrary,  not  only  excluded  both 
of  .them  by  general  inference,  but  by  expressions,  arguments, 
and  illustrations  the  most  studiously  selected  to  convey  that 
exclusion,  and  to  render  it  binding  on  the  consciences  of  the 
Jury.  After  telling  them  in  the  very  beginning  of  his  Charge 
.  that  the  single  question  for  their  decision  was,  whether  the 
Defendant  had  published  the  pamphlet?  he  declared  to  them, 
that  it  waa^ot  even  allowed  to  him,  as  the  Judge  trying  the 
cause^  to  say  whether  it  was,  or  was  not  a  libel :  for  ths^if  he 
should  say  it  was  no  libel,  and  they,  following  his  dir^tion, 
should  acquit  the  Defendant,  they  would  thcfreby  deprive  the 
Prosecutor  of  his  writ  of  error  upon  the  record,  which  was 
one  of  his  dearest  birthrights.  The  law,  he  said,  was  equal 
between  the  Prosecutor  and  the  Defendant ;  that  a  verdict  of 
» acquittal  would  close  the  matter  for  ever,  depriving  him  of 
^  his  appeal ;  and  that  whatever  therefore  was  upon  the  record 
was  n$t  for  their  decision^  but  might  be  carried  at  the  plea- 
sure of  either  party  to  the  House  of  Lords. 

Surely  language  could  not  convey  a  limitation  upon  the 
right  of  the  Jury  over  the  question  of  libel,  or  the  intention 
of  the  publisher,  more  positive  or  more  universal.  It  was 
positive,  inasmuch  as  it  held  out  to  them  that  such  a  jurisdic- 
tion could  not  be  entertained  without  injustice ;  and  it  wa^ 
universal,  because  the  principle  had  no  special  application  to 
the  particular  circumstances  of  that  trial ;  but  subjected  every 
Defendant  upon  every  prosecution  for  a  libel,  to  an  inevitable 
conviction  on  the  mere  proof  of  publishing  any  things  though 
both  Judge  and  Jury  might  be  convinced  that  tl^  thing  pub- 
lished was  innoftnt  and  even  meritorious.  "  Ht. 

My  Lord,  I  make  this  commentary  without  the  hazard  of 
contradiction  from  any  man  whose  reason  is  not  disordered* 


^ 
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For  if  the  Prosecutor  in  every  case  has  a  birthright  by  law  to 
have  the  question  of  libel  left  open  upon  the  record,  which  it 
can  only  be  by  a  verdict  of  conviction  on  the  single  fact  of 
publishing ;  no  legal  right  can  at  the  same  time  exist  in  the 
Jury  to  shut  out  that  (question  by  a  verdict  of  acquittal  found* 
ed  upon  the  merits  ot  the  publication,  or  the  innocent  mind 
of  the  publisher.  Rights  that  are  repugnant  and  contradictor 
ry  cannot  be  co-existent.  The  Jury  can  never  have  a  consti- 
tutional right  to  do  an  act  beneficial  to  the  Defendant,  which 
when  done  deprives  the  Prosecutor  of  a  right  which  the  same 
constitution  has  vested  in  him.  No  right  can  belong  to  one 
person,  the  exercise  of  which  in  every  instance  must  neces- 
sarily work  a  wrong  to  another.  If  the  Prosecutor  of  a  libel 
has  in  every  instance  the  privilege  to  try  the  merits  of  his 
prosecution  before  the  Judges,  the  Jury  can  have  no  right  in 
nny  instance  to  preclude  his  appeal  to  them  by  a  general 
verdict  for  the  Defendant. 

The  Jury  therefore,  from  this  part  of  the  CharG;e,  must  ne- 
cessarily have  felt  themselves  absolutely  limited  (I  might  say 
even  in  their  powers)  to  the  fact  of  publication ;  because  the 
highest  restraint  upon  good  men  is  to  convince  them  that  they 
cannot  break  loose  from  it  without  injustice :  and  the  power 
of  a  good  subject  is  never  more  eflfectually  destroyed  than 
when  he  is  made  to  believe  that  the  exercise  of  it  will  be  a 
breach  of  his  duty  to  the  public,  and  a  violation  of  the  laws 
of  his  country. 

But  since  equal  justice  between  the  Prosecutor  and  the  De- 
fendant is  the  pretence  for  this  abridgment  of  jurisdiction,  let 
us  examine  a  little  how  it  is  affected  by  it. — Do  the  Prosecu- 
tbr  and  the  Defendant  really  stand  upon  an  equal  footing  by 
tliis  mode  of  proceeding  ?  With  what  decency  this  can  be 
alleged,  I  leave  those  to  answer  who  know  that  it  is  only  by 
the  indulgence  of  Mr.  Bearcroft,  of  Counsel  for  the  prose- 
cution, that  my  reverend  Client  is  not  at  this  moment  in  pri- 
son,* while  we  are  discussing  this  notable  equality.  Besides, 
my  Lord,  the  judgment  of  this  Court,  though  not  final  in 
the  constitution,  and  therefore  not  binding  on  the  Prosecutor, 
is  iabsolutely  conclusive  on  the  Defendant.  If  yoiu-  Lordships 
pronounce  the  record  to  contain  no  libel,  and  arrest  the  judg- 
ment on  the   verdict,  the    Prosecutor   may  carry  it  to  the 

*  Lord  Mansfield  orde^  the  Dean  to  be  conimitted  on  the  motion  for  the 
new  trial ;  and  said,  he  had  no  discretion  to  suffer  him  to  be  at  large,  with- 
out oooaent^  after  his  appearance  in  Court,  on  conviction.  Upon  which,  Mr. 
Bearcrofl  gave  his  consent  that  the  Dean  should  remain  at  large  upon  bail. 
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House  of  Lddsy  and  pending  his  writ  of  evror^  rtTXhAim  uor 
touched  by  your  Lordship's  decision.  But,  if  judgment  be- 
against  the  Defendant,  it  is  only  at  the  discretion  of  the- 
Crown  (as  it  is  said,)  and  not  of  righ  ,  that  he  can  prosecute 
any  writ  of  error  at  all  f  and  even  if  he  finds  no  obstruction 
in  that  quarter,  it  is  but  at  the  best  an  appeal  for  the  benefit 
of  public  liberty,  from  which  he  himself  can  have  no  personal 
benefit ;  for  the  writ  of  error  being  no  supersedeas,  the  pun- 
ishment is  inflicted  on  Um  in  the  mean  time.  In  the  case  of 
Mr.  Home*,  this  Court  imprisoned  him  for  publishing  a  libel 
upon  its  oivn  judgment,  pending  his  appeal  from  its  justice; 
and  he  had  suffered  the  utmost  rigour  which  the  law  imposed 
upon  him  as  a  criminal,  at  the  time  that  the  House  of  Lords^ 
with  the  assistance  of  the  twelve  Judges  of  England,  were 
gravely  assembled  to  determine,  whether  he  had  been  guilty 
of  any  crime.  I  do  not  mention  this  case  as  hard  or  rigorous^  on 
Mr.  Home,  as  an  individual :  it  is  the  general  course  of  prac- 
tice, but  surely  that  practice  ought  to  put  an  end  to  this  argu- 
ment of  equality  between  Prosecutor  and  Prisoner.  It  is  ad- 
ding insult  to  injury,  to  tell  an  innocent  man  who  is  in  a  dun- 
geon, pending  his  writ  of  error,  and  of  whose  innocence  both 
Judge  and  Jury  were  convinced  at  the  trial,  that  he  is  in 
equal  scales  with  his  Prosecutor,  who  is  at  large,  because  he 
has  an  opportunity  of  deciding  after  the  expiration  of  his  pun- 
ishment, that  the  prosecution  had  been  unfounded,  and  his 
sufferings  unjust.  By  parity  of  reasoning,  a  prisoner  in  a 
capital  case  might  be  hanged  in  the  mean  time  for  the  benefit 
oT  equal  justice ;  leaving  his  executors  to  fight  the  battle  out 
with  his  Prosecutor  upon  the  record,  through  every  Court  in 
the  Kingdom ;  by  which  at  last  his  attainder  might  be  rever- 
sed, and  the  blood  of  his  posterity  remain  uncorrupted. — 
What  justice  can  be  more  impartial  or  equal ! 

So  much  for  this  right  of  the  Prosecutor  of  a  libel  to  cow- 
pei  a  Jury  in  every  case,  generally  to  convict  a  Defendant  on 
the  fact  of  publication,  or  to  find  a  special  verdict ; — a  right 
unheard  of  before  since  the  birth  of  the  constitution ; — not 
even  founded  upon  any  equality  in  fact,  even  if  such  a  shock- 
ing parity  could  exist  in  law,  and  not  even  contended  to  ex- 
ist in  any  other  case,  where  private  men  become  the  Prose- 
cutors of  crimes  for  the  ends  of  public  justice.  It  can  have^ 
generally  speaking, no  existence  in  any  prosecution  for  felony; 
because  the  general  description  of  the  crime  in  such  indict- 

•  Afterwards  Mr .  Home  Tooke ,  whose  writing^  do  honour  to  oup  langru^ 
and  country. 
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ihents,  for  the  most  part,  shuts  o\it  the  legal  question  In  the 
particular  instance  from  appearing  on  the  record :  and  for  the 
-same  reason,  it  can  have  no  place  even  in  appeals  of  death, 
&c.  the  only  cases  where  Prosecutors  appear  as  the  revengers 
of  their  own  private  wrongs,  and  not  as  the  representatives  of 
theCrown* 

The  learned  Judge  proceeded  next  to  establish  the  same 
universal  limitation  upon  the  power  of  the  Jury,  from  the 
history  of  difF<:rent  trials,  and  the  practice  of  former  Judges 
who  presided  at  them ;  and  while  I  am  complaming  of  what  I 
conceive  to  be  injustice,  I  must  take  care  "not  to  be  unjust 
myself.  I  certainly  do  not,  nor  ever  did  consider  the  learned 
Judge's  misdirection  in  his  Charge  to  be  peculiar  to  himself : 
it  was  only  the  resistance  of  the  Defendant's  evidence,  and 
what  passed  after  the  Jury  returned  into  Court  with  the  ver- 
dict, that  I  ever  considered  to  be  a  departure  from  all  prece- 
dents :  the  rest  had  undoubtedly  the  sanction  of  several  mo- 
dern cases ;  and  I  wish,  therefore,  to  be  distinctly  under- 
stood, that  I  partly  found  my  motion  for  a  new  trial  in  oppo- 
sition to  these  decisions.  It  is  my  duty  to  speak  with  de- 
ference of  all  the  judgments  of  this  Court ;  and  I  feel  an  ad- 
ditional respect  for  some  of  those  I  am  about  to  combat,  be- 
cause they  are  your  Lordship's :  but  comparing  them  with 
<he  judgments  of  your  predecessors  for  agies,  w'hich  is  the 
highest  evidence  of  English  law,  I  must  be  forgiven  if  I  pre- 
sume to  question  their  authority. 

My  Lord,  it  is  necessary  that  I  should  talce  notice  of  some 
of  them  as  they  occur  in  the  learned  Judge's  Charge  ;  for  al- 
though he  is  not  responsible  for  the  rectitude  of  those  prece- 
dents which  he  only  cited  in  support  of  it,  yet  the  Defendant 
is  unquestionably  entitled  to  a  new  trial,  if  their  principles  are 
not  ratified  by  the  Court :  for  whenever  the  learned  Judge 
cited  precedents  to  warrant  the  limitation  on  the  province  of 
the  Jury  imposed  by  his  own  authority,  it  was  such  an  adop- 
tion of  the  doctrines  they  contained,  as  made  them  a  rule  to 
the  Jury  in  their  decision. 

First,  then,  the  learned  Judge,  to  overturn  my  argument 
-with  the  Jury  for  their  jurisdiction  over  the  whole  charge, 
opposed  your  Lordship  s  established  practice  for  eight-and- 
twenty  years  ;  and  the  weight  of  tfiis  great  authority  was  in- 
creased by  the  general  manner  in  which  it  was  stated ;  for  I 
find  no  expressions  of  your  Lordship's  in  any  of  the  reported 
4:ase8  which  go  the  length  contended  for.  I  find  the  practice, 
indeed,  fully  warranted  by  them  :  but  I  do  not  meet  with  the 
^principle  which  can  alone  vindicate  that  practice,  fairly  nml 
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distinctly  avowed.  The  leanied  Judge,  therefore^  rftferredto 
the  charge  of  Chief  Justice  RaymooMl,  in  the  case  of  die 
King  and  Franklin,  in  which  the  universal  iimitatioQ  contend- 
ed for,  is  indeed  laid  down,  not  only  in  the  most  unequivocal 
expressions,  but  the  ancient  jurisdiction  of  Juries^  resting 
upon  all  the  authorities  I  have  cited,  treated  as  a  ridiculous 
notion  which  had  been  just  taken  up  a  little  befiore  the  year 
1731,  and  which  no  man  living  had  ever  dreamed  of  before. 
The  learned  Judge  observed,  that  Lord  Raymond  stated  to 
the  Jury  on  Franklin's  trial  that  there  were  three  questions : 
the  first  was,  the  fact  of  publishing  the  Crafbman :  secondly, 
whether  the  averments  in  the  information  were  true  :  but  that 
the  third,  viz.  whether  "it  was  a  libel,  was  merely  a  question 
of  law^  with  which  the  Jury  had  nothing'  to  do^  as  had  been 
then  of  late  thought  by  some  people  who  ought  to  have  known 
better. 

This  direction  of  Lord  Raymond's  was  fiiUy  ratified  and 
adopted  in  all  its  extent,  and  given  to  the  Jury,  on  the  pre- 
sent trial,  with  several  others  of  the  same  import,  as  an 
unerring  guide  for  their  conduct ;  and  surely  human  ingenuiQr 
could  not  frame  a  more  abstract  and  universal  limitation  upon 
their  right  to  acquit  the  Defendant  by  a  general  verdict;  fi>r 
Lord  Raymond's  expressions  amount  to  an  absolute  denial  of 
the  right  of  the  Jury  to  find  the  Defendant  not  guilty,  if  the 
publication  and  innuendos  are  proved.  ^^  Libel  or  no  libd, 
^^  is  a  question  of  law,  with  which  you,  the  Jury,  have  nothing' 
^*'  to  do*^^  How  then  can  they  have  any  right  to  give  a  general 
verdict  consistently  with  this  declaration  ?— ^Can  any  man  in 
his  senses  collect  that  he  has  a  right  to  decide  on  that  with 
which  he  has  nothing  to  do  i 

But  it  is  needless  to  comment  on  these  expressions,  for 
the  Jury  were  likewise  told  by  the  learned  Jiidge  Umsdf, 
that,  if  they  believed  the  fact  of  publication,  they  were  bound 
to  find  the  iDefendant  guilty;  and  it  will  hardly  be  contended, 
that  a  man  has  aright  to  refrain  from  doing  that  which  he  is 
bound  to  do. 

Mr.  Copper,  as  Counsel  for  the  prosecution,  took  upon 
him  to  explain  what  was  meant  by  this  expression ;  and  I  seek 
for  no  other  construction ;  ^^  the  learned  Judge  (said  he)  did 
**  not  mean  to  deny  the  right  of  the  Jury,  but  only  to  convey, 
^^  that  there  was  a  religious  and  moral  obligation  upon  them 
"  to  refrain  from  the  exercise  of  it."  Now  if  the  principle 
which  imposed  that  obligation  had  been  alleged  to  be  special, 
applying  only  to  the  particular  case  of  the  Dean  of  St.  Aaaph^ 
and  consequently  consistent  with  the  right  of  tne  Jury  to  a 
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mflt€  enlarged  juiiadietion  in  other  instances ;  tdluig  the 
Jiffjr  that  they  were  bound  to  convict  on  proof  of  publication, 
might  be  plaasibly  construed  into  a  recommendation  to  refrain 
from  the  exercise  of  their  right  in  tiwt  case^  and  not  to  a 
general  denial  of  its  existence  :  but  the  moment  it  is  recol- 
lected, dtat  the  principle  which  bound  them  was  not  particu-^ 
lar  to  the  instance,  but  abstract  and  universal,  binding  alike 
in  every  prosecution  for  a  libel,  it  requires  no  logic  to  pro- 
DOtmce  the  expression  to  be  an  absolute,  unequivocal, 
and  universal  denial  of  the  right :  common  sense  tells 
every  man,  that  to  speak  of  a  person's  right  to  do  a  thing, 
whtdh  yet,  in  every  possible  instance  where  it  might  be  exert- 
ed^  he  is  religiously  and  morally  bound  not  to  exert,  is  not 
even  sophistry,  but  downright  vulgar  nonsense.  But  the 
Jwy  were  not  only  limited  by  these  modem  precedents, 
which  certainly  have  an  existence ;  but  were  in  my  m?nd 
liouied  with  still  greater  effect  by  the  learned  Judge's  decla- 
ration, that  some  of  those  ancient  authorities  on  which  I  had 
principally  relied  for  the  establishment  of  their  jurisdiction, 
had  not  merely  been  over-ruled,  but  were  altogether  inap- 
plicdlde.  I  particularly  observed  how  much  ground  I  lost 
widi  the  Jury,  when  they  were  told  from  the  Bench,  that  even 
in  Buahd's  case,  on  which  I  had  so  gready  depended,  the 
very  reverse  of  my  doctrine  had  been  expressly  established ; 
the  Court  having  said  unanimously  in  that  case,  according  to 
the  learned  Judge's  statement,  that  if  the  Jury  be  asked  what 
die  law  is,  they  cannot  say,  and  having  likewise  ratified  in 
express  terms  die  maxim,  ad  qitastionem  legis  non  respondent 
juratores. 

My  Lord,  this  declaration  from  the  Bench,  which  I  con- 
fess not  a  little  staggered  and  surprised  me,  rendered  it  my 
duty  to  look  again  into  Vaughan,  where  Bushel's  case  is  re- 
ported: I  have  performed  that  duty,  and  now  take  upon  me 
positively  to  say,  that  the  words  of  Lord  Chief  Justice 
Vaughan,  which  the  learned  Judge  considered  as  ajudgment 
of  the  Court,  denying  the  jurisdiction  of  the  Jury  over  the 
IsLW^xvhere  agenercd  issue  is  joined  before  theniy  were,  on  the 
contrary,  made  use  of  by  that  learned  and  excellent  person, 
to  expose  the  fallacy  of  such  a  misapplication  of  the  maxim 
aUnded  to,  by  the  Counsel  against  Bushel ;  declaring  that  it 
had  no  reference  to  any  case  where  the  law  and  the  tact  were 
incorporated  by  the  plea  of  Not  Guilty,  and  confirming  the 
rig^t  o{  the  Jury  to  find  the  law  upon  ever}^  such  issue,  in 
terns  the  most  emphatical  and  expressive.  This  is  manifest 
from  the  whole  report. 
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'  Bushel,  one  of  the  Jurors  on  the  trial  of  Penn  anid  Mtfad, 
had  been  committed  by  the  Court  for  finding  the  Diefendant 
not  guilty,  against  the  direction  of  die  Court  in  matter  of 
law ;  and  being  brough^  before  the  Court  of  Common  Pleas 
by  habeas  corpus,  this  cause  of  commitment  appeared  upon 
the  face  of  the  return  to  the  writ.  It  was  contended  by  the 
Counsel  against  Bushel  upon  the  authority  of  this  maxim, 
that  the  commitment  was  legal,  since  it  appeared  by  the  re- 
turn, that  Bushel  had  taken  upon  him  to  find  the  law  agamst 
the  direction  of  the  Judge,  and  had  been  therefore  legifily 
imprisoned  for  that  contempt.— >It  was  upon  that  occasion 
that   Chief  Justice    Vaughan,  with   the  concurrence  of  the 

'  whole  Court,  repeated  the  maxim,  ad  quastionem  legis  non 
respondent  juratbres^  as  cited  by  the  Counsel  for  the  CroMrn, 
but  denied  the  application  of  it  to  impose  any  restramt  upon 
jurors  trying  any  crime  upon  the  general  issue.  His  language 
is  too  remarkable  to  be  forgotten,  and  too  plain  to  be  misun- 
derstood. Taking  the  words  of  the  return  to  the  habeas  cor- 
pus, viz.  ^^  That  the  Jury  did  acquit  against  the  direction  of 
*'  the  Court  in  matter  of  law ;"  **  These  words,*'  said  diis 
great  lawyer,  ^  taken  literally  and  de  piano  are  insignificant 
^  and  unintelligible,  for  no  issue  can  be  joined  of  matter  of 
**  law ;— no  Jury  can  be  charged  with  the  trial  of  matter  of 
**  law  barely : — ^no  evidence  ever  was,  or  can  be  given  to  a 
**  Jury  of  what  is  law  or  not;,  nor  any  oath  given  to  a  Jury 
^^  to  try  matter  of  law  alone^  nor  can  any  attaint  lie  for  such 
^  a  false  oath.  Therefore  we  must  take  off  this  verl  and 
^^  colour  of  words,  which  make  a  show  of  being  something, 
^^  but  are  in  fact  nothing :  for  if  the  meaning  of  these  words, 
*'  Ftndmg  against  the  direction  of  the  Court  in  matter  oj  *w, 
*^  be,  that  if  the  Judge,  having  heard  the  evidence  given  ia 
^^  Court  (for  he  knows  no  other,)  shall  tell  the  Jury  upon  this 
^  evidence,  that  the  law  is  for  the  Plaintiff  or  the  Defendant, 
*'^  and  they,  under  the  pain  of  fine  and  imprisonment,  are  to 
^*  find  accordingly,  every  one  sees  that  the  Jury  is  but  a 
troublesome  delay,  great  charge,  and  of  no  use  in  deter- 
mining right  and  wrong;  which  were  a  strange  and  new- 
^^  found  conclusion,  after  a  trial  so  celebrated  for  many  hun- 
"  dreds  of  years  fn  this  country." 

Lord  Chief  Justice  Vaughan's  argument  is  therefore  plainly 
this.  Adverting  to  the  arguments  of  the  Counsel,  he  says. 
You  talk  of  the  maxim  ad  quastionem  legis  non  respondent 

juratores^  but  it  has  no  sort  of  application  to  your  subject. 
The  words  of  your  return,  viz.  diat  Bushel  did  acquit  against 
the  direction  of  the  Court  in  matter  of  law,  are  tmintelligible, 


44 


Supper ^  af  the  i%il9  of  Juries.  1  r 

aiidi  as  applied  to  the  case,  impossible.  The  Jury -could  not 
be  asked  in  the  abstract^  what  was  the  law :  they  could  not 
have  an  issue  of  the  law  joined  before  them  :  they  could  not 
be  sworn  to  try  it*  Ad  quttstionem  legis  nan  respondent  ju^ 
ratores  :  therefore  to  say  literally  and  de  piano  that  the  Jury 
found  the  law  against  the  Judge's  direction  is  absurd :  they 
could  not  be  in  a  situation  to  find  it  ;•— an  unmixed  question 
of  law  could  not  be  before  them : — the  Judge  could  not  give 
any  positive  directions  of  law  upon  the  trial,  for  the  law  can 
only  arise  out  of  facts,  and  the  Judge  cannot  know  what  the 
facts  are  till  the  Jury  have  given  their  verdict*  Therefore^ 
Qontinued  the  Chief  Justice,  let  us  take  off  this  veil  and  co- 
lour of  words,  which  make  a  show  of  being  something,  but 
are  in  fact  nothing  :  let  us  get  rid  of  the  fallacy  of  applying 
a  maxkn,  which  truly  describes  the  jurisdiction  of  the  Courts 
over  issues  of  law,  to  destroy  the  jurisdiction  ai  Jurors,  in 
cases  where  law  and  fact  are  blended  together  upon  a  trial : — 
since,  if  the  Jury  at  the  trial  are  bound  to  receive  the  law 
from  the  Judge,  every  one  sees  that  it  is  a  mere  mockery^ 
and  of  no  use  in  determining  right  and  wrong.—- This  is  the 
plain  common  sense  of  the  argument ;  and  it  is  impossible 
to  suggest  a  distinction  between  its  application  to  Bushel's 
case  and  to  the  present ;  except  that  the  right  of  imprisoning 
the  Jurors  was  there  contended  for,  in  order  to  enforce  obe* 
dience  to  the  directions  of  the  Judge*  But  this  distinction, 
if  it  deserves  the  name,  though  held  up  by  Mr.  Bearcroft  as 
very  important,  is  a  distinction  without  a  difference.  For  if, 
according  to  Vaughan,  the  free  agency  of  the  Jury  over  the 
wbdie  charge,  uncontrolled  by  the  Judge's  direction,  consti* 
tutes  the  whole  of  that  ancient  mode  of  trial ;  it  signifies  no^ 
thing  by  what  means  that  free  agency  is  destroyed :  whether 
by  the  imprisonment  of  conscience  or  of  body  :  by  the  opera* 
tion  of  their  virtues  or  of  their  fears.  Whether  they  decline 
exerting  their  jurisdiction  from  being  told  that  the  exertion 
of  it  is  a  contempt  of  religious  and  moral  order,  or  a  con* 
tempt  of  the  Court  punishable  by  imprisonment ;  their  juris- 
diction is  equally  taken  away. 

My  Lord,  1  should  be  very  sorry  improperly  to  waste  the 
time  of  the  Court,  but  I  cannot  help  repeating  once  again, 
that  if,  in  consequence  of  the  learned  Judge's  directions,  the 
Jury,  from  a  just  deference  to  learning  and  authority,  from 
a  nice  and  modest  sense  of  duty,  felt  themselves  not  at  liberty 
to  deliver  the  Defendant  from  the  whole  indictment;  U£ 
HAS  NOT  BEEN  TRIED :  because  though  he  was  entided  by 
law  to  plead  generally  that  he  was  not  guilty ;  though  he 
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did  in  fact  plead  it  accordhiglyf  and  wou  dovn  to ^|^«g||||i 
hi  yet  the  Jury  have  not  been  permitted  to  try  that  is&ue, 
ba%  have  been  directed  to  find  at  all  events  a  general  venUi^ 
of  Guilty ;  with  a  positive  injunction  not  to  investigate  di^ 
guilt,  or  even  to  listen  to  any  evidence  of  innocence* 

My  Lord,  I  cannot  help  contrasting  this  trial,  with  that  of 
Colonel  Gordon's  but  a  few  sessions  past  in  London*  I  had 
in  my  hand  but  this  momenti  an  accurate  note  of  Mr*  Bar^n 
Eyre's'^  Charge  to  the  Jury  on  that  occasion ;  I  will  not  de- 
tain the  Court  by  looking  for  it  amcmgst  my  papers  ;  becaupe 
I  believe  I  can  correctly  repeat  the  substance  of  it* 

Eari  of  Mansfield*  The  case  of  the  King  against  Cosino 
Gordon  I 

Mr.  Erskine.  Yes,  my  Lord:  Colonel  Gordon  was  in- 
dicted for  the  murder  of  General  Thomas,  whom  he  had 
killed  in  a  duel :  and  the  question  was,  whether,  if  the  Jujy 
were  satisfied  of  that  fact,  the  prisoner  was  to  be  convicied 
of  murder  ?  That  was,  according  to  Forster,  as  much  a 
question  of  law,  as  libel  or  no  libel :  but  Mn  Baron  £yre 
did  not  therefore  feel  himself  at  liberty  to  withdraw  it  fit>m 
the  Jury.  After  stating  (greatly  to  his  honour)  the  hard  con- 
dition of  the  prisoner,  who  was  brought  to  a  trial  for  life,  in 
a  case  where  the  positive  law  and  the  prevailing  manners  of 
the  tiroes  were  so  strongly  in  opposition  to  one  another,  that 
he  was  afraid  the  punishment  of  individuals  would  never  be 
able  to  beat  down  an  offence  so  sanctioned ;  he  addressed  the 
Jury  nearly  in  these  words :  "  Nevertheless,  gentlemen,  I 
^^  am  bound  to  declare  to  you,  what  the  law  is  as  applied  to 
^^  this  case,  in  all  the  different  views  in  which  it  can  be  consi- 
"  dered  by  you  upon  the  evidence.  Of  this  law  ctndofibe 
*'  facts  as  you  shall  find  them^  your  verdict  must  be  compound" 
^^  eel;  and  I  persuade  myself,  that  it  will  be  such  a  one  as  to 
**  give  satisfaction  to  your  own  consciences*" 

Now,  if  Mr.  Baron  Eyre,  instead  of  telling  the  jury  that 
a  duel,  however  fairly  and  honourably  fought,  was  a  murder 
by  the  law  of  England,  and  leaving  them  to  find  a  general 
verdict  under  that  direction,  had  said  to  them,  that  whether 
such  a  duel  was  murder  or  manslaughter,  was  a  question  with 
which  neither  he  nor  they  had  any  thing  to  do,  and  on  which 
he  should  therefore  deliver  no  opinion ;  and  had  directed 
them  to  find  that  the  prisoner  was  guilty  of  killing  the  de- 
ceased in  a  deliberate  duel,  telling  them,  that  the  Court 
would  settle  the  rest ;  that  would  have  been  directly  conso- 
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naot  to  the  case  of  the  Dean  of  St.  Asaph.  By  this  direction, 
the  prisoner  would  have  been  in  the  hands  of  the  Court, 
and  the  Judges,  not  the  Jury,  would  have  decided  upon  the 
life  of  Colonel  Gordon. 

But  the  two  learned  Judges  differ  most  essentially  indeed* 
Mr.  Baron  Eyre  conceives  himself  bound  in  duty  to  state  the 
law  as  applied  to  the  particular  facts,and  to  leave  it  to  the  Jury* 
Mr.  Justice  BuUer  says,  he  is  not  bound  nor  even  allowed  so 
to  state  or  apply  it,  and  withdraws  it  entirely  from  their  consi- 
deration. Mr.  Baron  Eyre  tells  the  Jury  that  their  verdict 
is  to  be  compounded  of  the  fact  and  the  law.  Mr.  Justice 
Butler,  on  the  contrary,  that  it  is  to  be  confined  to  the  fact 
only,  the  law  being  the  exclusive  province  of  the  Court.  My 
Lord,  it  is  not  for  me  to  settle  differences  of  opinion  between 
the  Judges  of  England,  nor  to  pronounce  which  of  them  is 
wrong ;  but  since  they  are  contradictory  and  inconsistent,  I 
may  hazard  the  assertion  that  they  cannot  both  be  right : 
the  authorities  which  I  have  cited,  and  the  general  sense  of 
mankind  which  settles  every  thing  else,  must  determine  the 
rest. 

My  Lord,  I  come  now  to  a  very  important  part  of  the  case, 
untouched  I  believe  before  in  any  of  the  arguments  on  this 
occasion.  ^ 

I  mean  to  contend  that  the  learned  Judge's  Charge  to  the 
Jury  cannot  be  supported  even  upon  its  own  principles ;  for, 
supposing  the  Court  to  be  of  opinion  that  all  I  have  said  in 
opposition  to  these  principles  is  inconclusive,  and  that  the 
question  of  libel,  and  the  intention  of  the  publisher,  were  pro* 
perly  withdrawn  from  the  consideration  of  the  Jury,  still  I 
think  I  can  make  it  appear  that  such  a  judgment  would  only 
render  the  misdirection  more  palpable  and  striking. 

I  may  safely  assume,  that  the  learned  Judge  must  have 
meant  to  direct  the  Jury  either  to  find  a  generd  or  a  special 
verdict ;  or,  to  speak  more  generally,  that  one  of  these  two 
verdicts  must  be  the  object  of  every  Charge  :  because  I  ven- 
tiure  to  affirm,  that  neither  the  records  of  the  Courts,  the  re- 
ports of  their  proceedings,  nor  the  writings  of  lawyers,  fur- 
nish any  account  of  a  third.  There  can  be  no  middle  ver- 
dict between  both  ;  the  Jury  must  either  try  the  whole  issue 
generally,  or  find  the  facts  specially,  referring  the  legal  con* 
elusion  to  the  Court. 

I  may  affirm  with  equal  certainty,  that  the  general  verdict, 
€ic  vt  termini^  is  universally  as  comprehensive  as  the  issue, 
and  that  consequently  such  a  verdict  on  an  IMictment,  upon 
the  general  issue.  Not  guilty,  universally.and  unavoidably  in- 
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t^lii^es  a  judgment  of  law,  as  well  as  fact ;  because  the  d 
comprehends  both,  and  the  v^erdict,  as  has  been  said,  is  co* 
extensive  with  it.  Both  Coke  and  Lyttleton  give  this  precise 
definition  of  a  general  verdict,  for  they  both  say,/ that  if  the 
Jury  will  find  the  la^,  they  may  do  it  by  a  general  verdict^ 
which  is  ever  as  large  as  the  issue.  If  this  be  so,  it  follows 
by  necessary  consequence,  that  if  the  Judge  means  to  direct 
the  Jury  to  find  generally  against  a  Defendauit,  he  must  leave 
to  their  consideration  every  thing  which  goes  to  the  constitu- 
tion of  such  a  general  verdict,  and  is  therefore  bound  to  per- 
mit them  to  come  to,  and  to  direct  them  how  to  form  that 
general  conclusion  from  the  law  and  the  fact,  which  is  involv- 
ed in  the  term  Guilty.  For  it  is  ridiculous  to  say^  that  guil- 
^  is  a  fact ; — it  is  a  conclusion  in  law  from  a  fact^  and  there- 
fore can  have  no  place  in  a  special  verdict,  where  the  legal 
conclusion  is  left  to  the  Court. 

In  this  case  the  Defendslnt  is  charged,  not  with  having 
published  this  pamphlet,  but  with  having  published  a  certain 
ialse,  scandalous,  and  seditious  libel,  with  a  seditious  and  re- 
bellious intention.  He  pleads  that  he  is  not  guilty  in  manner 
and  form  as  he  is  accused  ;  which  plea  is  admitted  on  all 
hands  to  be  a  denial  of  the  whole  charge,  and  consequently 
does  not  merely  put  in  issue  the  fact  of  publishing  the  pam- 
phlet ;  but  the  truth  of  the  whoFe  indictment,  i.  e.  the  pub- 
lication of  the  libel  set  forth  in  it,  with  the  intention  charged 
by  it. 

When  this  issue  comes  down  for  trial,  the  Jury  must  either 
find  the  whole  charge  or  a  part  of  it ;  and  admitting,  for  ar- 
gument sake,  that  the  Judge  has  a  right  to  dictate  either  of 
these  two  courses  ;  he  is  undoubtedly  bound  in  law  to  make 
his  direction  to  the  Jury  conformable  to  the  one  or  the  other* 
If  he  means  to  confine  the  Jury  to  the  fact  of  publishing,  con- 
sidering the  guilt  of  the  Defendant  to  be  a  legal  conclusion 
for  the  Court  to  draw  from  that  fact,  specially  found  on  the 
record,  he  ought  to  direct  the  Jury  to  find  that  fact  with- 
out affixing  the  epithet  of  Guilty  to  the  finding.  But  if 
he  will  •have  a  general  verdict  of  Guilty,  which  involves  a 
judgment  of  law  as  well  as  fact,  he  must  leave  the  law  to  the 
consideration  of  the  Jury ;  since  when  the  word  Guilty  is 
pronounced  by  them,  it  is  so  well  understood  to  comprehend 
every  thing  charged  by  the  indictment,  that  the  associate  or 
his  clerk  instantly  records,  that  the  Defendant  is  guilty  in 
manner  and  form  as  he  is  accused,  i.  e.  not  simply  that  he  has 
published  the  pamphlet  contained  in  the   indictment  ;<— but 
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that  he  is  guiky  of  publishing  the  libel  with  tjie  wicked  in- 
tentions charged  on  him  by  the  record. 

Now,  if  tnis  effect  of  a  general  Verdict  of  Guilty  is  re- 
flected on  for  a  moment,  the  illegality  of  directing  one  upon 
the  bare  fact  of  publishing,  will  appear  in  the  most  glaring| 
colours.  The  learned  Judge  says  to  the  Jury,  whether  this 
be  a  libel  is  not  for  your  consideration ;  I  can  give  no  opinion 
on  that  subject  without  injustice  to  the  Prosecutor;  and  as 
to  what  Mr.  Jones  swore  concerning  the  Defendant's  motives 
for  the  publication,  that  is  likewise  not  before  you :  for  if 
you  are  satisfied  in  point  of  fact  that  the  T)cknd2txit  published 
this  pamphlet,  you  are  bound  to  findhim guilty.  Why  guilty, 
My  Lord,  when  the  consideration  of  guilt  is  withdrawn  ? 
He  confines  the  Jury  to  the  finding  of  a  fact,  and  enjoins 
them  to  leave  the  legal  conclusion  from  it  to  the  Court ;  yet, 
instead  of  directing  them  to  make  that  fact  the  subject  of  a 
specied  verdict,  he  desires  them  in  the  same  breath  to  find  a 
general  one  ;— -to  draw  the  conclusion  without  any  attention 
to  the  premises : — to  pronounce  a  verdict  which  upon  the  face 
of  the  record  includes  a  judgment  upon  their  oaths  that  the 
paper  is  a  libel,  and  that  the  publisher's  intenitions  in  publish- 
mg  it  were  wicked  and  seditious,  although  neither  the  one 
nor  the  other  made  any  part  of  their  consideration. — My 
Lord,  such  a  verdict  is  a  monster  in  law,  without  precedent 
in  former  times,  or  root  in  the  constitution.  If  it  be  true, 
on  the  principle  of  the  Charge  itself,  that  the  fact  of  publi- 
cation was  all  that  the  Jury  were  to  find,  and  all  that  was 
necessary  to  establish  the  Defendant's  guilt,  if  the  thing  pub- 
lished be  a  libel,  why  was  not  that  fact  found  like  all  other 
facts  upon  special  verdicts  ?  Why  was  an  epithet,  which  is 
a  legal  conclusion  from  the  fact,  extorted  from  a  Jury  who 
were  restrained  from  forming  it  themselves  ?  The  verdict 
■Hist  be  taken  to  be  general  or  special :  if  general,  it  has 
found  the  whole  issue  without  a  co-extensive  examination  :— - 
if  special,  the  word  Guilty,  which  is  a  conclusion  from  facts, 
can  have  noplace  in  it.  Either  this  word  Guilty  is  operative 
or  tmessentud ;  an  epithet  of  substance,  or  of  form.  It  is 
impossible  to  controvert  that  proposition,  and  I  give  the  gen- 
tlemen their  choice  of  the  alternative.  If  they  admit  it  to  be 
operative  and  of  real  substance,  or,  to  s])eak  more  plainly^ 
diat  the  fact  of  publication  found  specially,  without  the  epi- 
thet of  Guilty,  would  have  been  an  imperfect  verdict  incon- 
clusive of  the  Defendant's  guilt,  and  on  which  no  judgment 
could  have  followed :  then  it  is  impossible  to  deny  that  the 
Defendant  has  suffered  injustice ;  because  such  ah  admission. 
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confesses  that  a  criminal  conclusion  from  a  fact  has  been  ob- 
tained from  the  Jury,  without  permitting  them  to  exercise 
that  judgment  which  might  have  led  them  to  a  conclusion  of 
inhocence  :  and  that  the  word  Guil^  has  been  obtained  frons 
them  at  the  trial  as  a  mere  matter  of  form,  although  the  ver«' 
diet  without  it,  stating  only  the  fact  of  publication  whidi 
they  were  directed  to  find,  to  which  they  thought  the  fining 
alone  enlarged,  and  beyond  which  they  had  never  enlarged 
their  inquiry,  would  have  been  an  absolute  verdict  of  acquit* 
taU  If,  on  the  other  hand,  to  avoid  this  insuperable  object 
tion  to  the  Charge,  the  word  Guilty  is  to  be  reduced  to  a 
piere  word  of  form,  and  it  is  to  be  contended  that  the  bxX 
of  publication  found  specially  would  have  been  tantamount ; 
be  it  so;— let  the  verdict  be  so  recorded ;— let  the  word 
Guilty  be  expunged  from  it,  and  I  instantly  sit  down;-^I 
trouble  your  Lordships  no  farther  :-^I  withdraw  my  motiott 
for  a  new  trial,  and  will  maintain  in  airest  of  judgment,  that 
thf  Dean  is  not  convicted*  But  if  this  is  not  conceded  to  me, 
and  the  word  Guilty,  though  argued  to  be  but  form,  and 
though  as  such  obtained  from  the  Jury,  is  still  preserved 
upon  the  record,  and  made  use  of  against  the  Defendant  as 
substance  ;  it  will  then  become  us  (independently  of  all  coo* 
sideration  as  lawyers,)  to  consider  a  little  how  that  argument 
is  to  be  made  consistent  with  the  honour  of  gentlemen,  or 
that  fairness  of  dealing  which  cannot  but  have  place  wherever 
justice  is  administereoL 

But  in  order  to  establish  that  the  word  Guilty  is  a  word  of 
essential  substance ;  that  the  verdict  would  have  been  im- 
perfect without  it ;  and  that  therefore  the  Defendant  suffers 
by  its  insertion ;  I  undertake  to  show  your  Lordship,  upon 
ever}'  principle  and  authority  of  law,  that  if  the  fact  of  pub- 
lication, which  was  all  that  was  left  to  the  Jury,  had  been 
found  by  special  verdict,  no  judgment  could  have  been  given 
on  it. 

Mv  Lord,  I  will  try  this  by  taking  the  fullest  finding 
which  the  facts  in  evidence  could  possibly  have  warranted* 
Supposing  then,  for  instance,  that  the  Jury  had  found  that 
the  Defendant  published  the  paper  according  to  the  te- 
nour  of  the  indictment :  that  it  was  written  of  and  concerning 
the  King  and  his  Government ;  and  that  tlie  innuendos  were 
likewise  as  averred,  K*  meaning  the  present  King,  and  P. 
the  present  Parliament  of  Great  Britidn  :  on  such  a  finding,, 
no  judgment  could  have  been  given  by  the  Court,  even  if 
the  record  had  contained  a  complete  charge  of  a  libd*  No 
principle  is  more  unquestionable  than  that,  to  warrant  any 
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judgment  upon  a  special  verdict,  the  Court  whicH  can  pre- 
sume nothing  that  is  not  visible  on  the  record,  must  see 
sufficient  matter  upon  the  face  of  it,  which,  if  taken  to  be 
true,  is  condusive  of  the  Defendant's  guilt.  They  must  be 
able  to  S9y^  If  this  record  be  true,  the  Defendant  cannot 
be  innocent  of  the  crime  which  it  charges  on  him.  But  from 
the  facts  of  such  a  verdict  the  Court  could  arrive  at  no  such 
legitimate  conclusion ;  for  it  is  admitted  on  all  hands,  and  in- 
deed expressly  laid  down  by  your  Lordship  in  the  case  of  .the 
King  agadnst  Woodfall,  that  publication  even  of  a  libel  is  not 
inclusive  evidence  of  guilt;  for  that  the  Defendant  may 
give  evidence  of  an  innocent  publication. 

Looking  therefore  upon  a  record  containing  a  good  indict- 
imnt  of  a  libel,  and  a  verdict  finding  that  the^Defendant  pub- 
fished  it,  but  without  the  epithet  of  Guilty,  the  Court  co^ld 
not  pronounce  that  he  published  it  with  the  malicious  inten- 
tion which  is  the  essence  of  the  crime*. — ^they  could  not  say 
what  mig^t  have  passed  at  the  trial: — for  any  thing  that  ap- 
|>eared  to  them  he  might  have  given  such  evidence  of  inno- 
cent motive,  necessity,  or  mistake,  as  might  have  amounted 
to  excuse  or  justification.  They  would  say,  that  the  facts 
stated  upon  the  verdict  would  have  been  fully  sufficient  in  the 
absence  of  a  legal  defence  to  have  warranted  the  Judge,  to 
have  directed,  and  the  Jury  to  have  given  a  general  verdict  of 
Guihy,  comprehending  the  intention  which  constitutes  the 
crime :  but  that  to  warrant  the  Bench,  which  is  ignorant  of 
every  thing  at  the  trial,  to  presume  that  intention,  and  there- 
upon to  pronounce  judgment  on  the  record,  the  Jury  must  not 
merely  find  full  evidence  of  the  crime,  but  such  facts  as  com^- 
pose  its  legal  definition.  This  wise  principle  is  supported  by 
authorities  which  are  perfectly  familiar. 

If,  in  an  action  of  trover,  the  Plaintiff  proves  property  in 
himself,  possession  in  the  Defendant,  and  a  demand  and  refu- 
sal of  the  thing  charged  to  be  converted ;  this  evidence  unan- 
swered is  full  proof  of  a  convension ;  and  if  the  Defendant 
eould  not  show  to  the  Jury  why  he  had  refused  to  deliver  the 
Plaintiff's  property  on  a  legal  demand  of  it,  the  Judge  would 
direct  them  to  find  him  guilty  of  the  conversion.  But  on  the 
same  facts  found  by  special  verdict,  po  judgment  could  be 
given  by  the  Court :  the  Judges  would  say.  If  the  special 
verdict  contains  the  whole  of  the  evidence  given  at  the  trid, 
tbe  Jury  should  have  found  the  Defendant  guilty ;  for  the  coo- 
Tcrsion  was  fully  proved,  but  y/c  cannot  declare  these  facts 
to  amoimt  to  a  conversion,  for  the  Defendant's  intention  was 
m  fact,  which  the  Jury  should  have  found  from  th^  evidence. 
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over  which  we  have  no  jarisdicticm.  So  in  the  case  put  hy 
Lord  Coke,  I  believe  in  his  first  Institute  115,  If  a  modus 
is   found  to  have  existed  beyond  memory  till  Within  thirty 

J  ears  before  the  trial,  the  Court  cannot  upon  such  facts  foimd 
•y  special  verdict  pronounce  against  the  modus :  but  any  one 
of  your  Lordships  would  certainly  tell  the  Jury,  that  upon 
such  evidence  they  were  warranted  in  finding  against  it*  In 
all  cases  of  prescription,  the  universal  practice  of  Judges  is  to 
direct  Juries,  by  analogv  to  the  statute  of  limitations,  to  decide 
against  incorporeal  rights,  which  for  many  years  have  been 
relinquished;  but  such  modem  relinquishments,  if  stated 
upon  the  record  by  special  verdict,  would  in  no  instance  war* 
rant  a  Judgment  against  any  prescription.  The  principle  of 
the  difference  is  obvious  and  universal :  the  Court  looking  at 
a  record  can  presume  nothing;  it  has  nothing  to  do  with  rea» 
sonable  probabilities,  but  is  to  establish  legal  certainties  by  its 
judgments.  Every  crime  is,  like  every  other  complex  idea^ 
capable  of  a  legal  definition :  if  all  the  component  parts  which 
go  to  its  formation  are  put  as  facts  upon  the  record,  the  Court 
can  pronoimce  the  perpetrator  of  them  a  criminal:  but  if  any 
of  them  are  wanting,  it  is  a  chasm  in  fact,  and  cannot  be  sup* 
plied.  Wherever  intention  goes  to  the  essence  of  the  charge, 
it  must  be  found  by  the  Jury ;  it  must  be  either  comprehended 
under  the  word  Guilty  in  the  general  verdict,  or  specifically 
found  as  a  fact  by  the  special  verdict.  This  was  solemnly 
decided  by  the  Court  in  Huggins'  case,  in  second  Lord 
Raymond,  1581,  which  was  a  special  verdict  of  murder  from 
the  Old  Bailey. 

It  was  an  indictment  against  John  Hugg^ns  and  James 
Barnes,  for  the  murder  of  Edward  Ame.  The  indictment  char- 
ged that  Barnes  made  an  assault  upon  Edward  Ame,  being  in 
the  custody  of  the  other  prisoner  Huggins,and  detained  him 
for  six  weeks  in  a  room  newly  built  over  the  common  sewer  of 
the  prison,  where  he  languished  and  died :  the  indictment 
further  charged,  that  Barnes  and  Huggins  well  knew  that  the 
room  was  unwholesome  and  dangerous :  the  indictment  then 
charged  that  the  prisoner  Huggins  of  his  malice  aforethou^t 
was  present,  aiding,  and  abetting  Barnes,  to  commit  the 
murder  aforesaid.  This  was  the  substance  of  the  indictment. 
The  special  verdict  found  that  Huggins  was  warden  of  the 
Fleet  by  letters  patent:  that  the  other  prisoner  Barnes 
was  servant  to  Gibbons  Huggins,  deputy  in  the  care  of  all  the 
prisoners,  and  of  the  deceased  a  prisoner  there.  That  the 
prisoner  Bames,on  the  7th  of  September,  put  the  deceased 
Ame  in  a  room  over  the  common  seni^er  which  had  been 
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newly  bmit,  knowing  it  to  be  newly  built,  and  damp,  and 
situated  as  laid  in  the  indictment;  and  that  fifteen  days  before 
the  prisoner's  deaths  Huggins  Itkeiuise  wtll  knew  that  the 
room  Tvas  new  bmlt^  damp^  and  situated  as  la' dm  They  found 
that  fifteen  days  before  the  death  of  the  prisoner,  Huggins  was 
present  in  the  room,  and  saw  him  there  under  duress  of  im- 
prisonment, but  then  and  there  turned  auHiy^  and  Barnes 
lacked  the  door^  and  that  from  that  time  till  his  death  the  de- 
ceased  remained  locked  up* 

It  was  argued  before  the  twelve  Judges  in  Serjeants  Inn, 
whether  Huggins  was  guilty  of  murder.  It  was  agreed  that 
he  was  not  answerable  criminally^  for  the  act  of  his  deputy, 
and  could  not  be  guilty,  unless  the  criminal  intention  was 
brought  personally  home  to  himself.  And  it  is  remarkable 
how  strongly  the  Judges  required  the  fact  of  knowledge  and 
malice,  to  be  stated  on  the  face  of  the  verdict,  as  opposed  to 
evidence  of  intention,  and  inference  from  a  fact. 

The  Court  said.  It  is  chiefly  relied  on  that  Huggins  was 
present  in  the  room,  and  saw  Ame  sub  duritie  imprisona- 
mentiy  et  se  avertit ;  but  he  might  be  present,  and  not  know 
^U  the  circumstances;  the  words  are  vidit  siJ>  duritie ;h}^t 
he  might  see  him  under  duress,  and  not  know  he  was  under 
duress :  it  was  answered,  that  seeing  him  under  duress  evi- 
dently means  he  knew  he  was  under  duress;  but  says  the 
Court,  **  We  cannot  take  thinj^s  by  inference  in  this  manner  .• 

his  seeing'  is  but  evidence  of  his  knowledge  of  these  things; 

and  therefore  the  Jury^  tf  the  fact  xvould  have  borne  it^ 
**  should  have  found  that  Huggins  knew  he  was  there  without 
**  his  consent ;  which  not  be>ng  doncy  we  cannot  intend  these 
**  things  nor  infer  them  ;  rue  must  judge  of  facts  ^  and  not  from 
^  the  evidence  of  facts ;"  and  cited  Kelynge,  78 ;  that  whe- 
ther a  man  be  aiding  and  abetting  a  murder  is  matter  of  fact, 
and  ought  to  be  expressly  found  by  a  Jury. 

The  application  of  these  last  principles  and  authorities  to 
the  case  before  the  Court  is  obvious  and  simple. — ^The  crim- 
inal intention  is  a  fact,  and  must  be  found  by  the  Jury  :  and 
that  finding  can  only  be  expressed  upon  the  record  by  the 
general  verdict  of  Guilty  which  comprehends  it,  or  by  the 
special  enumeration  of  such  facts  as  do  not  merely  amount  to 
evidence  of,  but  which  completely  and  conclusively  constitute 
the  crime.  But  it  has  been  shown,  and  is  indeed  admitted, 
diat  the  publication  of  a  libel  is  only  prima  facte  evidence  of 
the  complex  charge  in  the  indictment,  and  not  such  a  fact  as 
amounts  in  itself,  when  specially  stated,  to  conclusive  guilt ; 
since,  as  the  Tudges  cannot  tell  how  the  criminal  inference 
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from  the  fact  of  publis»hing  a  libel,  might  have  been  rebutted 
at  the  trial ;  no  judgment  can  follow  from  a  special  finding, 
that  the  Defendant  published  the  paper  indicted,  according  to 
the  tenourlaid  in  the  indictment. — It  follows  from  this,  that  if 
the  Jury  had  only  found  the  fact  of  publication,  which  was  all 
that  was  left  to  them,  xoithout  affixing  the  epithet  of  Guilty^ 
which  could  only  be  legally  affixed  by  an  investigation  not 
permitted  to  them ;  a  venire  Jacias  de  novo  must  have  been 
awarded  because  of  the  uncertainty  of  the  verdict  as  to  the 
criminal  intention :  whereas  it  will  now  be  argued,  that  if  the 
Court  shall  hold  the  Dialogue  to  be  a  libel,  the  Defendant  is 
fully  convicted ;  because  the  verdict  does  not  merely  find  that 
he  PUBLISHED,  which  is  a  finding  consistent  with  innocence, 
but  finds  him  guilty  of  publishing,  which  is  a  finding  of  the 
criminal  publication  charged  by  the  indictment. 

My  Lord,  how  I  shall  be  able  to  defend  my  innocent  Client 
against  such  an  argument  I  am  not  prepared  to  say ;  I  feel 
adl  the  weight  of  it ;  but  that  feeling  surely  entitles  me  to 
greater  attention,  when  I  complain  of  that  which  subjects  him 
to  it,  without  the  warrant  of  the  law.  It  is  the  weight  of 
such  an  argument  that  entitles  me  to  a  new  trial :  for  the  Dean 
of  St.  Asaph  is  not  only  found  guilty,  without  any  investiga- 
tion of  his  guilt  by  the  Jury,  but  without  that  question  being 
even  open  to  your  Lordships  on  the  record.  Upon  the  record 
the  Court  can  only  say  the  Dialogue  is,  or  is  not,  a  libel ; 
but  if  it  should  pronounce  it  to  be  one,  the  criminal  intention 
of  the  Defendant  in  publishing  it  is  taken  for  granted  by  the 
word  Guilty ;  although  it  has  not  only  been  tried,  b\it  evident- 
ly appears  from  the  verdict  itself  not  to  have  been  found  by 
the  Jury.  Their  verdict  is,  **  Guilty  of  publishing ;  but  whc- 
**  ther  a  libel  or  not,  they  do  not  find.  And  it  is  therefore  im- 
possible to  say  that  they  can  have  found  a  criminal  motive  in 
publishing  a  paper,  on  the  criminality  of  which  they  have 
formed  no  judgment.  Printing  and  publishing  that  which  is 
legal,  contains  in  it  no  crime;— -the  guilt  must  arise  from  the 
publication  of  a  libel ;  and  there  is  therefore  a  palpable  re- 
pugnancy on  the  face  of  the  verdict  itself,  which  first  finds 
the  Dean  guilty  of  publishing,  and  then  renders  the  finding 
a  nullity,  by  pronouncing  ignomnce  in  the  Jury  whether  the 
thing  published  comprehends  any  guilt. 

To  conclude  this  part  of  the  subject,  the  epithet  of  Guilty 
(as  I  set  out  with  at  nrst)  must  either  be  taken  to  be  substance, 
or  form.  If  *it  be  substance,  and,  ab  such,  conclusive  of  the 
criminal  intention  of  the  publisher,  should  the  thing  published 
be  hereafter  adjudged  to  be  alibel,  I  ask  a  new  truil,  because 
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Defendant's  guilt  in  that  respect  has  been  found  without 

^ing  been  tried :  if,  on  the  other  hand,  the  word  guilty  is 
litted  to  be  but  a  word  of  form,  then  let  it  be  expunged, 

id  I  am  not  hurt  by  the  verdict. 

Having  now  established,  according  to  my  two  first  proposi- 
tions, that  the  Jury  upon  every  general  issue,  joined  in  a 
criminal  case,  have  a  constitutional  jurisdiction  over  the  whole 
charge,  I  am  next,  in  support  of  my  third,  to  contend,  that 
the  case  of  a  libel  forms  no  legal  exception  to  the  general  prin- 
ciples which  govern  the  trial  of  all  other  crimes; — ^that  the 
argument  for  the  difference,  viz.  because  the  whole  charge 
always  appears  on  the  record,  is  false  in  fact,  and  that,  even  if 
true,  it  would  form  no  substantial  difference  in  law. 

As  to  the  first,  I  still  maintain  that  the  whole  case  does  by 
mo  means  necessarily  appear  on  the  record.  The  Crown  may 
indict  part  of  the  publication,  which  may  bear  a  criminal  con- 
struction when  separated  from  the  context,  and  the  context 
omitted  having  no  place  in  the  indictment,  the  Defendant  can 
neither  demur  to  it,  nor  arrest  the  judgment  after  a  verdict 
of  Guilty ;  because  the  Court  is  absolutely  circumscribed  by 
what  appears  on  the  record,  and  the  record  contains  a  legal 
charge  of  a  libel. 

I  maintain  likewise,  that,  according  to  the  principles  adopt- 
ed upon  this  trial,  he  is  equally  shut  out  from  such  defence 
1)efore  the  Jury ;  for  though  he  may  read  the  explanatory  con- 
text in  evidence,  yet  he  can  derive  no  advantage  from  reading 
it,  if  they  are  tied  down  to  find  him  guilty  of  publishing  the 
matter  which  is  contained  in  the  indictment,  however  its  in- 
nocence may  be  established  by  a  view  of  the  whole  work. 
The  only  operation  which  looking  at  the  context  can  have  up- 
on a  Jury  is,  to  convince  them  that  the  matter  upon  the  re- 
cord, however  libellous  when  taken  by  itself,  was  not  intended 
to  convey  the  meaning  which  the  words  indicted  import 
in  language,  when  separated  from  the  general  scope  of  the 
writing :  but  upon  the  principle  contended  for,  they  could  not 
acquit  the  Defendant  upon  any  such  opinion,  for  that  would 
te  to  take  upon  them  the  prohibited  question  of  libel, 
which  is  said  to  be  matter  of  law  for  the  Court. 

My  learned  friend  Mr.  Bearcroft  appealed  to  his  au- 
ffience  with  an  air  of  triumph,  whether  any  sober  man  could 
believe,  that  an  English  Jury,  in  the  case  I  put  from  Alger- 
non Sidney,  would  convict  a  Defendant  of  publishing  the  Bi- 
He,  should  the  Crown  indict  a  member  of  a  verse  which  was 
Jblasphemous  in  itself  if  separated  from  the  context.  My 
iLbrd,  if  my  friend  had   attended  to  me,  he   would   have 
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{bund,  that,  in  considering  such  supposition  as  an  aibsurdi^^ 
he  was  only  repeating  my  own  words.  I  never  supposed  thait 
a  Jury  wpuld  act  so  wfckedly  or  so  absurdly,  in  a  case  where 
the  principle  contended  for  by  my  friend  Mr.  Bearcroft  car- 
ried so  palpable  a  face  of  injustice,  as  in  the  instance  which 
X  selected  to  expose  it ;  and  which  I  therefore  selected  td 
show,  that  there  were  cases'^  in  which  the  supporters  of  the 
doctrine  were  ashamed  of  it,  and  obliged  to  deny  its  opera- 
tion :  for  it  is  impossible  to  deny  that,  if  the  Jury  can 
look  at  the  context  in  the  case  put  by  Sidney,  and  acquit  the 
Defendant  on  the  merits  of  the  thing  published,  they  may  do 
it  in  cases  which  will  directly  operate  against  the  principle 
he  seems  to  support-  This  will  appear  from  other  instances^ 
where  the  injustice  is  equal,  but  not  equally  striking. 

Suppose  the  Crown  were  to  select  some  passage  from  Locktf 
upon  Government ;  as  for  instance ;  "  that  there  was  no  dif- 
**  ference  betweeri  the  King  and  the  Constable  when  either 
"  of  thern  exceeded  their  author ity.^'^  That  assertion,  under 
certain  circumstances,  if  taken  by  itself  without  the  context, 
^ight  be  highly  seditious,  and  the  question  therefore  would 
be  qiid  dnimo  it  was  written : — perhaps  the  real  meaning  of 
the  sentence  might  not  be  discoverable  by  the  immediate  con- 
text without  a  view  of  the  whole  chapter,— perhaps  of  the 
whole  book  ;  therefore  to  do  justice  to  the  Defendant,  upon 
the  very  principle  by  which  Mr.  Bearcroft  in  answering  Sid- 
ney's case  can  alone  acquit  the  publisher  of  his  Bible,  the 
tuty  must  look  into  the  whole  Essay  on  Government,  and 
form  d  judgment  of  the  design  of  the  author,  and  the  mean- 
ing of  his  work. 

Lord  Mansfield.  To  be  sure  they  may  judge  from  the  whole 
work. 

Mr.  Erskine.  And  what  is  this,  my  Lord,  but  determining 
the  question  of  libel  which  is  denied  to-day  ?  for  if  a  Jury 
may  acquit  the  publisher  of  any  pari  of  Mr.  Locke  on  Gov- 
ernment, from  a  judgment  arising  out  of  a  view  of  the  whole 
book,  though  there  be  no  innuendo^  to  be  filled  up  as  facts  in 
the  indictment, — what  is  it  that  bound  the  Jury  to  convict 
the  Dean  of  St.  Asaph,  as  the  publisher  of  Sir  William 
Jones's  Dialogue,  on  the  bare  fact  of  publication,  without 
the  right  of  saying  that  his  observations  as  well  as  Mr. 
Locke's  were  speculative,  abstract,  and  legal  ? 

Lord  Mansfield.  They  certainly  may  in  all  cases  go  into 
the  whole  context. 

Mr.  Erskine.  And  why  may  they  go  into  the  context ; — 
Clearly^  my  Lord,  to  enable  them  to  form  a  correct  judgmeot 
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4if  the  meaning  of  the  part  indicted,  even  though  no  particu- 
lar meaning  be* submitted  to  them  by  averments  in  the  in- 
dictment ;  and  therefore  the  very  permission  to  look  at  the 
context  for  such  a  purpose  f  where  there  are  no  innuendos 
to  be  filled  up  by  tnem  as  tacts,)  is  a  palpable  admission 
of  all  I  am  contending  for.,  viz.  the  right  of  the  Jury  to 
Judge  of  the  merits  of  the  paper,  and  the  intention  of  its 
author.* 

fiut  it  is  said,  that  though  a  Jury  have  a  right  to  decide 
that  a  paper  criminal  as  far  as  it  appears  on  the  record,  is 
nevertheless  legal  when  explained  by  the  whole  work  of 
which  it  is  a  part ;  yet  that  they  shall  have  no  right  to  say 
that  the  whole  work  itself,  if  it  happens  to  be  all  indicted, 
18  innocent  and  legaL  This  proposition,  my  Lord,  upon  the 
bare  stating  of  it,  seems  too  preposterous  to  be  seriously  en- 
tertained; yet  there  is  no  alternative  between  maintaining  it 
in  its  Jull  extent,  and  abandoning  the  whole  argument. 

If  the  Defendant  is  indicted  for  publishing  part  of  the 
verse  in  the  Psalms,  "  There  is  no  God,'*  it  is  asserted  that 
the  Jury  may  look  at  the  context,  and  seeing  that  the  whole  verse 
did  not  maintain  that  blasphemous  proposition,  but  only  that 
the  fool  had  said  so  in  his  heart,  may  acquit  the  Defendant  upon 
41  judgment  that  it  is  no  libel,  to  impute  such  imagination  to  a 
fool :  but  if  the  whole  verse  had  been  indicted,  viz.  "  The 
•*  fool  has  said  in  his  heart.  There  is  no  God ;''  the  Jurj^,  on 
the  principle  contended  for,  would  be  restrained  from  the 
same  judgment  of  its  legality,  and  must  convict  of  blasphe- 
Uky  on  the  fact  of  publishing,  leaving  the  question  of  libel  un- 
touched on  the  record. 

If,  in  the  same  manner,  only  part  of  this  very  Dialogue 
had  been  indicted  instead  of  the  whole,  it  is  said  even  by 
your  Lordship,  that  the  Jury  might  have  read  the  context, 
amd  then,  notwithstanding  the  fact  of  publishing,  might  have 
collected  from  the  whole^  its  abstract  and  speculative  nature, 
and  have  acquitted  the  Defendant  upon  that  judgment  of  it ; 
— and  yet  it  is  contended  that  they  have  no  right  to  form  the 
same  judgment  of  it  upon  the  present  occasion,  although  the 
whole  be  before  them  upon  the  face  of  the  indictment, — but  are 
.hound  to  convict  the  Defendant  upon  the  fact  of  publishing, 
notwithstanding  they  should  have  come  to  the  ;5ame  judgment 
of  its  legality,  which  it  is  admitted  they  might  have  come  to, 
jOn  trying  an  indictment  for  the  publication  of  a  part.    Really, 

•  The  right  was  fully  exercised  by  tJic  Jury  who  tri^  and  acquitted  Mr. 
Stookdale. 
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my  Lord,  the  absurdities  and  gross  departures  from  rea- 
son, which  must  be  hazarded  to  support  this  doctrine,  air 
epdless. 

The  criminality  of  the  paper  is  said  to  be  a  question  of  law^ 
yet  the  meaning  of  it,  from  which  alone  the  legal  interpreta- 
tion can  arise,  is  admitted  to  be  a  question  of  fact.  If  the 
text  be  so  perplexed  and  dubious  as  to  require  innuendos  to 
explain,  to  point  and  to  apply  obscare  expression  or  con- 
struction, the  Jury  alone,  as  judges  of  fact,  are  to  interpret 
and  to  say  what  sentiments  the  author  must  have  meant  to 
convey  by  his  writing  : — yet  if  the  writing  be  so  plain  and  in- 
telligible  as  to  require  no  averments  of  its  meaning,  it  then 
becomes  so  obscure  and  mysterious  as  to  be  a  question  of 
law,  and  beyond  the  reach  of  the  very  same  men  who  but  a 
moment  before  were  interpreters  for  the  Judges ;  and  though 
its  object  be  most  obviously  peaceable  and  its  author  innocent, 
they  are  bound  to  say  upon  their  oaths,  that  it  is  wicked  and 
seditious,  and  the  publisher  of  it  guilty. 

As  a  question  of  fact  the  Jury  are  to  try  the  real  sense  and 
construction  of  the  words  indicted,  by  comparing  them  wiA 
the  context ;  and  yet  if  that  context  itself,  which  affords  the 
comparison,  makes  part  of  (he  indictment,  the  whole  becomes 
a  question  of  law,  and  they  are  then  bound  down  to  convict 
the  Defendant  on  the  fact  of  publishing  it,  without  any  juris- 
diction over  the  meaning.  To  complete  the  juggle,  the  in- 
tention of  the  publisher  may  likewise  be  shown  as  a  fact,  by 
the  evidence  of  any  extrinsic  circumstances,  such  as  the  con- 
text to  explain  the  writing,  or  the  circumstances  of  mistake 
or  ignorance  under  which  it  was  published ;  and  yet  in  the 
same  breath,  the  intention  is  pronounced  to  bean  inference  of 
law  from  the  act  of  publication,  which  the  Jury  cannot  ex- 
clude, but  which  must  depend  upon  the  future  judgment  of 
the  Court. 

But  the  danger  of  this  system  is  no  less  obvious  than  its 
absurdity.  I  do  not  believe  that  its  authors  ever  thought  of 
inflicting  death  upon  Englishmen,  without  the  interposition 
of  a  Jury ;  yet  its  establishment  would  unquestionably  ex- 
tend to  annihilate  the  substance  of  that  trial  in  every  prosecu- 
tion for  high  treason ;  where  the  publication  of  any  writing 
was  laid  as  the  overt  act.  I  illustrated  this  by  a  case  when 
I  moved  for  a  rule,  and  called  upon  my  friends  for  an  answer 
to  it,  but  no  notice  has  been  taken  of  it  by  any  of  them  ;— 
this  was  just  what  I  expected  : — when  a  convincing  answer 
cannot  be  found  to  an  objection,  those  who  understand  con- 
troversy never  give  strength  to  it  by  a  weak  one. 
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I  Bsud,  and  I  again  repeat,  that  if  an  indictment  charges 
that  a  Defendant  did  traitorously  intend,  compass,  and  ima*' 
gine  the  death  of  the  King ;  and,  in  order  to  carry  such  trea- 
son into  execution,  published  a  paper,  which  it  sets  out  li-^ 
teratim  on  the  face  of  the  record,  the  principle  which  is  laid 
down  to*day  would  subject  that  person  to  the  pains  of 
death  by  the  single  authority  of  the  Judges,  without  leav- 
ing any  thing  to  the  Jury,  but  the  bare  fact  of  publishing  the 
paper.  For,  if  that  fact  were  proved  and  the  Defendant 
called  no  witnesses,  the  Judge  who  tried  him  would  be  war- 
ranted, nay  bound  in  duty  by  the  principle  in  question,  to 
say  to  the  Jury,  Gendemen,  the  overt  act  of  treason  charged 
upon  the  Defendant,  is  the  publication  of  this  paper,  intend- 
ing to  compass  the  death  of  the  King ; — the  fact  is  proved, 
and  you  are  therefore  bound  to  convict  him  :  the  treasonable 
intention  is  an  inference  of  law  from  the  act  of  publishing ; 
and  if  the  thing  published  does  not  upon  a  future  examina- 
tion intrinsically  support  that  inference,  the  Court  will  ar- 
rest the  judgment,  and  your  verdict  will  not  affect  the  pri- 
soner. 

My  Lord,  I  will  rest  my  whole  argument  upon  the  analogy 
between  these  two  cases,  and  give  up  every  objection  to  the 
doctrine  when  applied  to  the  one,  if  upon  the  strictest  ex- 
amination, it  shall  not  be  found  to  apply  equally  to  the 
other. 

If  the  seditious  intention  be  an  inference  of  law,  from  the 
fact  of  publishing  the  paper  which  this  indictment  charges  to 
be  a  libel, — is  not  the  treasonable  intention  equally  an  infer- 
ence from  the  fact  of  publishing  that  paper,  which  the  other 
indictment  charges  to  be  an  overt  act  of  treason  ?  In  the 
one  case  as  in  the  other,  the  writing  or  publication  of  a  pa- 
per is  die  whole  charge ;  and  the  substance  of  the  paper  so 
written  or  published  makes  all  the  difference  between  the  two 
offences. — If  that  substance  be  matter  of  law  where  it  is  a 
seditious  libel,  it  must  be  matter  of  law  where  it  is  an  act  of 
treason  :  and  if  because  it  is  law  the  Jury  are  excluded  from 
judging  it  in  the  one  instance,  their  judgment  must  suffer 
an  equal  abridgment  in  the  other. 

The  consequence  is  obvious.  If  the  Jury,  by  an  appeal 
to  their  consciences,  are  to  be  thus  limited  in  the  free 
exercise  of  that  right  which  was  given  them  by  the  constitu- 
tion, to  be  a  protection  against  judicial  authorit}',  where  the 
weight  and  majesty  of  the  Crown  is  put  into  the  scale  against 
an  obscure  individual,—- the  freedom  of  the  press  is  at  an  end : 
for  how  can  it  be   said  that  the  press  is  u*ee  because  every 
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t^ikig  may  be  published  widiout  a  previous  license,  if  0& 
publisher  of  the  most  meritorious  work  which  the  unite^ 
powers  of  genius  and  patriotism  ever  gave  to  the  world,  may 
be  prosecuted  by  information  of  the  King's  Attorney  General, 
without  the  consent  of  the  Grand  Jury,— may  be  convicted 
by  the  Petty  Jur>',  on  the  mere  fact  of  publishing  (who  indeed, 
without  perjuring  themselves,  must  on  this  system  inevitably 
convict  him,)  and  must  then  depend  upon  Judges,  who  may 
be  the  supporters  of  the  very  Administration  whose  measures 
are  questioned  by  the  Defendant,  and  who  must  therefore 
either  give  judgment  against  him  or  against  themselves. 

To  all  this  Mr.  Bearcroft  shortly  answers.  Are  you  not  in 
the  hands  of  the  same  Judges,  with  respect  to  your  property 
imd  even  to  your  life,  when  special  verdicts  are  found  in 
murder,  felony,  and  treason  ?  In  these  cases  do  prisoners  run 
Hny  hazard  from  the  application  of  the  law  by  the  Judges,  to 
the  facts  found  by  the  Juries?  Where ^can  you  possibly  be 
saler  ? 

My  Lord,  this  is  an  argument  which  I  can  answer  without 
indelicacy  or  offence,  because  your  Lordship's  mind  is  much 
too  liberal  to  suppose,  that  I  insult  the  Court  by  general  ob* 
servations  on  the  principles  of  our  legal  government :— Jiow- 
ever  safe  we  might  be,  or  might  think  ourselves,  the  constitu- 
tion never  intended  to  invest  Judges  with  a  discretion,  which 
cannot  be  tried  and  measured  by  the  plain  and  palpable  stan- 
dard of  law ;  and  in  all  the  cases  put  by  Mr.  Bearcroft,  no 
such  loose  discretion  is  exercised  as  must  be  entertained  by  a 
judgment  on  a  seditious  Ubel,  and  therefore  the  cases  are  not 
parallel. 

On  a  special  verdict  for  murder,  the  life  of  the  prisoner  does 
not  depend  upon  the  religious,  moral  or  philosophical  ideas  of 
the  Judges,  concerning  the  nature  of  homicide  : — no ;  prece- 
dents are  searched  for,  and  if  he  is  condemned  at  all,  he  is 
judged  exactly  by  the  same  rule  as  others  have  been  judged 
by  before  him ;  his  conduct  is  brought  to  a  precise,  clear,  in- 
telligible standard,  and  cautiously  measured  by  it :  it  is  the 
law  therefore,  and  not  the  Judge,  which  condemns  him.  It  is 
the  same  in  all  indictments,  or  civil  actions,  for  slander  upoa 
individuals* 

Reputation  is  a  personal  rig^t  of  the  subject,  indeed  the 
most  valuable  of  any,  and  it  is  therefore  secured  by  law,  and 
all  injuries  to  it  clearly  ascertained :  whatever  slander  hurts 
a  man  in  his  trade,-*6ubjects  him  to  danger  of  life,  liberty,  or 
loss  of  property <— or  tends  to  render  him  infamous,  is  the 
subject  of  an  action,  aod  in  some  instances  of  an  indictment* 


Sfippcrt  of  the  Xight9  of  furies.  192 

But  in  all  these  casea^  where  die  mahU  animus  is  found  by  the 
Jury,  the  Judges  are  in  like  manner  a  safe  repository  of  the 
legal  cmisequence  ;  because  such  libels  may  be  brought  to  a 
well-knoMm  standard  of  strict  and  positive  law:-*»the)r 
leave  no  discretion  in  the  Judges :— -the  determination  m 
what  words,  when  written  or  spoken  of  another,  are  action- 
able, or  the  subject  of  an  indictment,  leaves  no  more  latitude 
to  a  Court  sitting  in  judgment  on  the  record,  than  a  questioB 
of  title  does  in  a  special  verdict  in  ejectment. 

But  I  beseech  your  Lordship  to  consider,  by  what  rule  the 
legality  or  illegality  of  this  Dialogue  is  to  be  decided  by  the 
Court  as  a  question  of  law  upon  the  record.  Mr.  Bearcroft 
has  admitted  in  the  most  unequivocal  terms  (what  indeed  it 
was  impossible  for  him  to  deny,)  that  every  part  of  it,  when 
viewed  in  the  abstract,  was  legal ;  but  he  says,  there  is  a  great 
distinction  to  be  taken  between  speculation  and  exhortation, 
and  that  it  is  this  latter  which  makes  it  a  libeL  I  readily  ac<- 
cede  to  the  truth  of  the  observation ;  but  how  your  Lordship 
is  to  determine  that  difference  as  a  question  of  law,  is  past  my 
comprehension :— for  if  the  Dialogue  in  its  phrase  and  com- 
position be  general,  and  its  libellous  tendency  arises  from  the 
purpose  of  the  writer,  to  raise  discontent  by  a  seditious  ap- 
plication of  legal  doctrines,»'that  purpose  is  surely  a  auestioa 
of  fact  if  ever  there  was  one,  and  must  therefore  be  distinctly 
averred  in  the  indictment,  to  give  the  cognizai|Ge  of  it  as  « 
fact  to  the  Jury,  without  which  no  libel  can  possibly  appear 
upon  the  record :  this  is  well  known  to  be  the  only  office  of 
the  innuendo;  because  the  Judges  can  presume  nothing, 
which  the  strictest  rules  of  grammar  do  not  warrant  them  to 
o^ect  intrinsically  from  the    writing   itself* 

Circumscribed  by  the  record,  your  Lordship  can  form  no 
judgment  of  the  tendency  of  this  Dialogue  to  excite  sedition 
by  any  thing  but  the  mere  words : — ^)'ou  must  look  at  it  as  if 
it  was  an  old  manuscript  dug  out  of  the  ruins  of  Hercula- 
neum  ; — ^you  can  collect  nothing  from  the  time  when,  or  the 
circuJhstances  under  which  it  was  published  ; — the  person  by 
whotn,  and  those  amongst  whom  it  was  circulated;  yet  these 
may  render  a  paper  at  one  time,  and  under  some  circumstan* 
ces,  dangerously  wicked  and  seditious,  which  at  another  time, 
and  under  different  circumstances,  mig^t  be  innocent 
and  highly  meritorious.  If  puzzled  by  a  task  so  incoar 
aistetii  with  the  real  sense  and  spirit  of  judicature,  your 
Lordahips  should  spurn  the  fetters  of  the  record,  and,  judging 
with  the  reason  rather  than  the  infirmities  of  men,  should  take 
SDto  jHKff  consideration  the  state  of  men's  minds  on  the  sub- 
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ject  of  equal  representation  at  this  moment,  and  the  great 
disposition  of  the  present  times  to  revolution  in  government : 
—if,  reading  the  record  with  these  impressions,  your  Lord- 
ships should  be  led  to  a  judgment  not  warranted  by  an  ab- 
stract consideration  of  the  record,  then,  besides  that  such  a 
judgment  would  be  founded  on  facts  not  in  evidence  before 
the  Court,  and  not  within  its  jurisdiction  if  they  were, — let 
me  further  remind  your  Lordships,  that  even  if  those  objec- 
tions to  the  premises  were  removed,  the  conclusion  would  be 
no  conclusion  of  law :  your  decision  on  the  subject  might  be 
'  very  sagacious  as  politicians,  as  moralists,  as  philosophers,  or 
as  licensers  of  the  press,  but  they  would  have  no  resemblance 
to  the  judgments  oi  an  English  Court  of  justice,  because  it 
could  have  no  warrant  from  the  act  of  your  predecessors,  nor 
afford  any  precedent  to  your  successors. 

But  all  these  objections  are  perfectly  removed,  when  the 
seditious  tendency  of  a  paper  is  considered  as  a  question  of 
fact :  we  ane  then  relieved  from  the  absurdity  of  legal  discus- 
sion separated  from  all  the  facts  from  which  alone  the  law 
can  arise ;  for  the  Jury  can  do  what  (as  I  observed  before) 
your  Lordships  cannot  do  iA  judging  by  the  record ; — ^they 
can  examine  by  evidence  all  those  circumstances  that  tend  to 
establish  the  seditious  tendency  of  the  paper,  from  which  the 
Court  is  shut  out:— they  may  know  themselves,  or  it  may  be 
proved  before  them,  chat  it  has  excited  sedition  already : — 
they  may  collect  from  witnesses  that  it  has  been  widely  circu- 
lated, and  seditiously  understood  ;  or,  if  the  prosecution  (as 
is  wisest)  precedes  these  consequences,  and  the  rea^ning 
must  be  a  priori^  surely  gentlemen  living  in  the  coui^  are 
much  better  judges  than  your  Lordship,  what  has  or  has  not 
a  tendencv  to  disturb  the  neighbourhood  in  which  they 
live,  and  tnat  very  neighbourhood  is  the  fomm  of  criminal 
trial. 

If  they  know  that  the  subject  of  the  paper  is  the  topic  that 
agitates  the  country  around  them ; — if  they  see  daipger  in  that 
agitation,  and  have  reason  to  think  that  the  publisher  must 
have  intended  it;  they  say  he  is  guilty.  If,  on  the>otheff 
hand,  they  consider  the  paper  to  be  legal,  and  enlightened  in 
|»rinciple ; — likely  to  promote  a  spirit  of  activity  and  liberty 
m  times  when  the  activity  of  such  a  spirit  is  essential  to  the 
public  safety,  and  have  reason  to  believe  it  to  be  written  and 
published  in  that  spirit,  they  say,  as  they  ought  to  do,  that  the 
writer  or  the  publisher  is  not  guilty.  Whereas  your  Lordships^ 
judgment  upon  the  language  of  the  record  must  ever  be  in 
the  pure  abstract ;— -operating  blindly  and  indiscriminately 


Support  of  the  Rights  of  Juriea.  193 

upon  all  times,  circumstances  and  intentions ;— -making  no 
distinction  between  the  gloripus  attempts  of  a  Sidney  or  a 
Russel,  struggling  against  the  terrors  of  despotism  under  the 
Stuarts,  and  those  desperate  adventurers  of  the  year  forty- 
five,  who  libelled  the  person,  and  excited  rebellion  against 
the  mild  and  gracious  government,  of  our  late  excellent  sove- 
reign King  George  the  Second. 

My  Lord,  if  die  independent  gentlemen  of  England  are 
thus  better  qualified  to  decide  from  cause  of  knowledge,  it  i» 
no  offence  to  the  Court  to  say,  that  they  are  full  as  likely 
to  decide  with  impartial  justice  as  Judges  appointed  by  the 
Crown.  Your  Lordships  have  but  a  life  interest  in  the  pub- 
lic property,  but  they  have  an  inheritance  in  it  for  their  chil- 
dren. Their  landed  property  depends  upon  the  security  of 
the  government,  and  no  man  who  wantonly  attacks  it  can  hope 
or  expect  to  escape  from  the  selfish  lenity  of  a  Jury.  On 
the  first  principles  of  human  action  they  must  lean  heavily 
against  him.  It  is  only  when  the  pride  of  Englishmen  is  in- 
sulted by  such  doctrines  as  I  am  opposing  to-day,  that  they 
may  be  betrayed  into  a  verdict  ^delivering  the  guilty,  rather 
than  surrender  the  rights  by  which  alone  innocence  in  .the  day 
of  danger  can  be  protected. 

1  venture  therefore  to  say,  in  support  of  one  of  my  original 
propositions,  that  where  a  writing  indicted  as  a  libel,  neither 
contains,  nor  \%  averred  by  the  indictment  to  contain,  any 
slander  of  an  individual,  so  as  to  fall  within  those  rules  of  law 
which  protect  personal  reputation,  but  whose  criminality  is 
charged  to  consist  (as  in  the  present  instance)  in  its  tendency 
to  stir  up  general  discontent,  that  the  trial  of  such  an  indict- 
ment neither  involves,  nor  can  in  its  obvious  nature  involve, 
any  abstract  question  of  law  for  the  judgment  of  a  Courts 
hut  must  wholly  depend  upon  the  Judgment  of  the  Jury  on 
the  tendency  of  the  writing  itself,  to  produce  such  conse- 
quences, when  connected  with  all  the  circumstances  which 
attended  its  publication. 

It  is  unnecessary  to  push  this  part  of  the  argument  far- 
dier,  because  I  have  heard  nothing  from  the  Bar  against  the 
position  which  it  maintains  ;  none  of  the  gentlemen  have,  to 
my  recollection,  given  the  Court  any  one  single  reason,  good 
or  bad,  why  the  tendency  of  a  paper  to  stir  up  discontent 
against  Government,  separated  from  all  the  circumstances 
^ich  are  ever  shut  out  from  the  record,  ought  to  be  consi- 
dered as  an  abstract  question  of  law :  they  have  not  told  us 
where  we  are  to  find  anv  matter  in  the  books  to  enable  us  to 
argue  such  questions  before  the  Court;  or  where  your  Lord- 
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ships  yourselves  are  to  find  a  rule  for  your  jud^ents  onsndi 
subjects*  I  confess  that  to  n^  it  looks  more  like  legislation^ 
or  arbitrary  power,  than  English  judicature.  If  the  Cooit 
can  say,  this  is  a  criminal  writing,  n^t  because  we  know  that 
mischief  was  intended  by  its  author,  or  is  even  contained  in 
itself,  but  because  fools  believing  the  one  and  the  other^may 
do  mischief  in  their  folly ;  the  suppression  of  such  writings 
under  particular  circumstances  may  be  wise  policy  in  a  state, 
but  upon  what  principle  it  can  be  criminal  law  in  England  tp 
be  setded  in  the  abstract  by  Judges,  I  confess  with  humility, 
that  I  have  no  organs  to  understand. 

Mr.  Leycester  felt  the  difficulty  of  maintaining  such  a  pro- 
position by  any  argument  of  law,  and  therefore  had  recourse 
to  an  argument  of  fact.  ^^  If,'^  says  my  learned  friend^ 
^^  what  is  or  is  not  a  seditious  libel,  be  not  a  question  of  law 
**  for  the  Court,  but  of  fact  for  the  Jury,  upon  what  principle 
^^  do  Defendants  found  goilty  of  such  libels  by  a  general  ver- 
^  diet,  defeat  the  judgment  for  error  on  the  record :  and  what 
^^  is  still  more  in  point,  upon  what  prmciple  does  Mr.  Ers- 
^^  kine  himself,  if  he  fails  ii^Jiis  present  motion,  mean  to  ask 
^  your  Lordships  to  arrest  this  very  judgment  by  saying  that 
*^  the  Dialogue  is  not  a  libel  ?" 

My  Lord^  the  observation  is  very  ingenious,  and  God 
knows  the  argument  requires  that  it  should ; — but  it  is  nothing 
more.  The  arrest  of  judgment  which  follows  after  a  verdict 
of  Gtlilty  for  publishing  a  writing,  which  on  inspection  of  the 
record  exhibits  to  the  Court  no  specific  offence  against  the 
law,  is  no  impeachment  of  my  doctrine.  I  never  denied 
such  a  jurisdiction  to  the  Court.  My  position  is,  that  no 
man  shall  be  punished  for  the  criminal  breach  of  any  laW,  un- 
til a  Jury  of  his  equals  have  pronounced  him  guil^  in  mitid 
as  well  as  in  act.     Actus  non  facit  reum  nisi  mens  sit  rea. 

But  I  never  asserted  that  a  Jury  had  the  power  to  make 
criminal  law  as  well  as  to  administer  it ;  and  therefore  it  iis 
dear  that  they  cannot  deliver  over  a  man  to  punishment  if  it 
appears  by  the  record  of  his  accusation,  which  it  is  the  office 
of  judicatture  to  examine,  that  he  has  not  offended  against 
any  positive  law ;  because,  however  criminal  he  may  have 
been  in  his  disposition,  which  is  a  feet  established  by  the  ver> 
diet,  yet  statute  and  precedents  can  alone  decide  what  ts4^ 
law  an  indictable  offence. 

If,  for  instance,  a  man  were  charged  by  an  indictment 
with  haviiig  held  a  discourse  in  words  highly  seditious,  and 
were  found  guilty  by  the  Jury,  it  is  evident  that  it  is  Ate  pro- 
Tince  of  the  Court  to  arrest  that  judgment ;  because-0iov|^ 
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Ae  Jury  have  found  that  he  spoke  the  words  as  laid  in  the 
indictment,  with  the  seditious  intention  charged  upon  him^ 
which  they  and  they  only,  could  find ;  yet  as  the  words  arc 
not  punishable  by  indictment,  as  ^hen  committed  to  writing. 
At  Court  could  not  pronounce  judgment;  the  declaration  of 
the  Jury,  that  the  Defendant  was  guilty  in  manner  and  form 
at  accused,  could  evidently  never  warrant  a  judgment,  if  the 
accusation  itself  contained  no  charge  of  an  offence  against 
die  law. 

In  the  same  manner,  if  a  butcher  were  indicted  for  private* 
ly  putting  a  sheep  to  causeless  and  unnecessary  torture  in  the 
exercise  of  his  trade,  but  not  in  public  view,  so  as  to  be  pro- 
ductive of  evil  example,  and  the  Jury  should  find  him  guilty^ 
I  am  afraid  that  no  judgment  could  follow  ;  because  though 
done  malo  animoj  yet  neither  statute  nor  precedent  have  per- 
haps determined  it  to  be  an  indictable  offence  ; — it  would  be 
difficult  to  draw  the  line.  An  indictment  would  not  lie  fcwr 
every  inhuman  neglect  of  the  sufferings  of  the  smallest  inno- 
cent animals  which  Providence  has  subjected  to  us. 

**  Tet  the  poor  beetle  which  we  tread  upon, 
In  corporeal  suffering  feels  a  pangp  as  great 
As  when  a  giant  diet.'* 

A  thousand  other  instances  might  be  brought  of  acts  base 
and  immoral,  and  prejudicial  in  their  consequences,  which  are 
pot  yet  indictable  by  law. 

In  the  case  of  the  King  against  Brewer,  in  Cowper's  Re- 
ports, it  was  held  th^t ^inowinffly  exposing  to  sale  aiid  selling 
gold  under  sterling  for  standard  gold,  is  not  indictable  ;  be- 
Clause  the  act  refers  to  goldsmiths  only,  and  private  cheating 
is  not  a  common-law  offence.  Here  too  the  declaration  of  the 
Jury  that  the  Defendant  is  guilty  in  manner  and  form  as  ac- 
cused, does  not  change  the  nature  of  the  accusation:  the 
verdict  does  not  go  beyond  the  charge;  and  if  the  charge  be 
invalid  in  law,  the  verdict  must  be  invalid  also.  All  these 
cases  therefore,  and  many  similar  ones  which  might  be  put> 
are  clearly  consistent  with  my  principle  ;  1  do  not  seek 
to  erect  Jurors  into  Legislators  or  Judges  ;  there  must  be 
^pile  of  action  in  every  society  which  it  is  the  duty  of  the 
ITegislature  to  create,  and  of  Judicature  to  expound  when 
cheated*  I  only  support  their  rieht  to  determine  guilt  or  in- 
nocence where  the  crime  charged  is  blended  by  the  general  is- 
sue with  the  intention  of  the  criminal ;  more  especially  when 
the  quality  of  the  act  itself,  even  independent  of  that  inten- 
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tion,  is  not  measureable  by  any  precise  principle  or  precedent 
of  law,  but  is  inseparably  connected  with  the  time  when, 
the  place  where,  and  the  circumstances  under  which  die  De* 
fendant  acted. 

My  Lord,  in  considering  libels  of  this  nature  as  opposed 
to  slander  on  individuals  to  be  mere  questions  of  fact,  or  at 
all  events  to  contain  matter  fit  for  the  determination  of  die 
Jmtv  ;  I  am  supported  not  only  by  the  general  practice  of 
Coi^rts,  but  even  of  those  very  practisers  themselves,  who 
in  prosecuting  for  the  Crown  have  maintained  the  contrary 
doctrine. 

Tour  Lordships  will,  I  am  persuaded,  admit  that  die  gen- 
eral practice  of  the  profession,  more  especially  of  the  very 
heads  of  it,  prosecuting  too  for  the  public,  is  strong  evidence 
of  the  law.  *  Attorney  Generals  have  seldom  entertained 
such  a  jealousy  of  the  King's  Judges  in  state  prosecntionsi 
as  to  lead  them  to  make  presents  of  jurisdiction  to  Jaries^ 
which  did  not  belong  to  them  of  right  by  the  constitution  of 
the  country.  Neither  can  it  be  supposed,  that  men  in  higil. 
office  and  of  great  experience,  should  in  every  instance,  though 
differing  from  each  other  in  temper,  character  and  talents, 
uniformly  fall  into  the  same  absurdity  of  declaiming  to  Juries 
upon  topics  totally  irrelevant,  when  no  such  inconsistency  is 
found  to  disfigure  the  professional  conduct  of  the  same  men 
in  other  cases.  Yet  I  may  appeal  to  your  Lordships'  recol- 
lection, without  having  recourse  to  the  state  trials,  whether 
upon  every  prosecution  for  a  seditious  libel  within  living 
memory,  the  Attorney  General  has  not  uniformly  stated 
such  writings  at  length  to  the  Jury,  pointed  out  their  sedi* 
tious  tendency  which  rendered  them  criminal,  and  exerted  aD 
his  powers  to  convince  them  of  their  illegalit\%  as  the  very 
point  on  which  their  verdict  for  the  Crown  was  to  be 
founded. 

On  the  trial  of  Mr.  Home,  for  publishing  an  advertisement 
in  favour  of  the  widows  of  those  American  subjects  who 
had  been  murdered  by  the  King's  troops  at  Lexington ;  did 
the  present  Chancellor,  then  Attorney  General,  content  him- 
self with  saying  that  he  had  proved  die  publicadon,  and  that 
the  criminal  quality  of  the  paper  which  raised  the  legal  in- 
ference of  guilt  against  the  Defendant,  was  matter  for  t^ 
the  Court?  No,  my  Lord ;  he  went  at  great  lengdi  into  itn 
dangerous  and  pernicious  tendency,  and  applied  himself  witfc 
skill  and  ability  to  the  understandings  and  the  consciences  of 
the  Jurors.  This  instance  is  in  itself  decisive  of  his  opinion : 
that  great  magistrate  could  not  have  acted  dius  upon  die  prin- 
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ctple  contended  for  to-day  :-~he  nevo*  was  an  idle  declaimer ; 
— ^dose  and  masculine  argument  is  the  characteristic  of  his 


The  character  and  talents  of  the  late  Lord  Chief  Justice  De 
Grey,  no  less  entide  me  to  infer  his  opinion  from  his  uniform 
eonduct*  In  all  such  prosecutions  while  he  was  in  office,  he  held 
die  same  language  to  Juries ;  and  particularly  in  the  case  of 
the  King  against  Woodfall,  to  use  the  expression  of  a  cele* 
braSed  writer  on  the  occasion^  ^^  he  tortured  his  faculties  for 
^^  more  than  two  hours,  to  convince  them  that  Junius'  letter 
"  was  a  libel." 

The  opinions  of  another  Crown  lawyer,  who  has  since  pas- 
sed through  the  first  offices  of  the  law,  and  filled  them  with 
the  highest  reputation,  I  am  not  driven  to  collect  alone  from 
his  language  as  an  Attorney  General ;  because  he  carried  them 
with  him  to  the  seat  of  justice.  Yet  one  case  is  too  remark- 
able to  be  omitted. 

Lord  Camden  prosecuting  Doctor  Shebbeare,  told  the  Jury 
that  he  did  not  desire  their  verdict  upon  any  other  principle, 
than  their  solemn  conviction  of  the  truth  of  the  information, 
which  charged  the  Defendant  with  a  wicked  design,  to  alie* 
Bate  the  hearts  of  the  subjects  of  this  country  from  their  King 
npoBL  the  throne. 

To  complete  the  account :  my  learned  friend  Mr.  Bear- 
croft,  though  last  not  least  in  favour,  upon  this  very  occasion, 
spoke  above  an  hour  to  the  Jury  at  Shrewsbury,  to  convince 
uiem  of  the  libellous  tendency  of  the  Dialogue,  which  soon 
afterwards  the  learned  Judge  desired  them  wholly  to  dismiss 
from  their  consideration,  as  matter  with  which  diey  had  no 
ooncem.  The  real  fact  is,  that  the  doctrine  is  too  absurd  to 
be  acted  upon ;— too  distorted  in  principle,  to  admit  of  con^ 
sistency  in  practice  :— -it  is  contraband  in  law,  and  can  only 
be  smuggled  by  those  who  introduce  it :— it  requires  great 
talents  and  great  address  to  hide  its  deformity  i — ^in  vulgar 
hands  it  becomes  contemptible. 

Having  supported  the  rights  of  Juries,  by  the  uniform 
piractice  of  Crown  lawyers,  let  us  now  examine  the  question 
of  authority,  and  see  how  this  Court  itself,  and  its  Judges, 
have  acted  upon  trials  for  libels  in  former  times  ;  for,  accord- 
wg  to  Lord  Raymond,  in  Franklin's  case  (as  cited  by  Mr. 
Justice  Buller,  at  Shrewsbury,)  the  principle  I  am  supporting, 
nad^  it  seems,  been  oidy  broached  about  the  year  1731,  by 
some  men  of  party  spirit,  and  then  too  for  the  very  first 
time. 

My  Lord,  such  an  observation  in  the  mouth  of  Lord  Ray- 
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mcmd,  proves  how  dangerous  it  is  to  take  iqi  as  doctrine 
livery  thing  flung  oat  at  Nisi  PriuB  ^  idx>ve  all,  upon  subjects 
which  engage  the  pasuons  and  interests  of  Government* 
The  most  solemn  and  important  trials  with  which  history 
makes  us  acquainted,  discussed  too  at  the  bar  of  this  Court, 
when  filled  with  Judges  the  most  devoted  to  the  Crown,  af^- 
ford  the  most  decisive  contradiction  to  such  an  unfounded  and 
unguarded  assertion. 

In  the  famous  case  oi  the  seven  Bishops,  the  question  of 
libel  or  no  libel  was  held  unanimously  by  the  Court  of  King's 
Bench  trying  the  cause  at  the  bar,  to  be  matter  for  the  consi« 
deration  and  determination  of  the  Jury;  and  the  Bishops* 
petition  to  the  King,  which  was  the  subject  of  the  informa* 
tion,  was  accordingly  delivered  to  them,  when  they  withdrew 
to  consider  of  their  verdict. 

Thinking  this  case  decisive,  I  cited  it  at  the  trial,  and  the 
answer  it  received  from  Mr.  Bearcroft  was,  that  it  had  n^ 
relation  to  the  point  in  dispute  between  us,  for  that  the  Bishops 
were  acquitted  not  upon  Uie  question  of  libel,  but  because  the 
(delivery  of  the  petition  to  the  King  was  held  to  be  no  pubii* 
cation* 

I  was  not  a  litde  surprised  at  this  statement,  but  my 
turn  of  speaking  was  then  past ;  fortunately  to-day  it  is  my 
privilege  to  speak  last,  and  I  have  now  lying  before  me  the 
nfth  volume  of  the  State  Trials,  where  the  case  of  the  Bishops 
is  printed,  and  where  it  appears  that  the  publication  was  ex*- 
pressly  proved,— ^hat  nothing  turned  upon  it  in  the  judgment 
of  the  Comt,— <md  that  the  Charge  turned  wholly  iux>n  the 
question  of  libel,  which  was  expressly  left  to  the  Jury  by 
every  one  of  the  Judges.  Lord  Cnief  Justice  Wright,  in 
summing  up  the  evidence,  told  them  that  a  question  had  first 
arisen  about  the  publication,  it  being  insisted  on,  that  the  de- 
livery  of  the  petition  to  the  King  had  not  been  proved ;  that 
the  Court  was  of  the  same  opinion,  and  that  he  was  just  go^ 
ing  to  have  directed  them  to  find  the  Bishops  not  guilty,  when 
in  came  my  Lord  President  (such  sort  of  witnesses  were  no 
doubt  always  at  hand  when  wanted,)  who  proved  the  delivery 
to  His  Majesty.  ^  Therefore,"  continued  the  Chief  Justice, 
^^  if  you  believe  it  was  the  same  petition,  it  is  a  publtcatioa 
^^  sufficient,  and  we  must  therefore  come  to  inquire  whedier 
«  it  be  a  libel." 

He  then  gave  his  reasons  for  thinking  it  within  the  case  de 
UbcUisJhmosiSy  and  concluded  by  saying  to  the  Jury,  ^  In 
^^  short,  I  must  give  you  my  opimon  :  I  do  take  it  to  be  a  li- 
^  bemf  my  bribers  have  any  thing  to  say  to  it,  I  suppose 
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^^  thejr  will  deliver  their  opinion.''  What  opinion  ?-«>notthtt 
tke  Jury  had  no  jurisdiction  to  judge  of  the  matter,  but  am 
opinion  for  the  express  purpose  of  enabling  them  to  give  that 
judgment,  which  the  law  required  at  their  hands« 

Mr*  Justice  Holloway  then  followed  the  Chief  Justice ; 
and  so  pointedly  was  the  question  of  libel  or  no  libel,  and 
iK>t  the  publication,  the  only  matter  which  remained  in  doubt^ 
and  which  the  Jury,  with  the  assistance  of  the  Court,  were 
to  decide  upon ;  that  when  the  learned  Judge  went  into  the- 
facts  which  had  been  in  evidence,  the  Chief  Justice  said  to 
him,  ^^  Look  you ;  by  the  way,  brother,  I  did  not  ask  you 
^  to  sum  up  the  evidence,  but  only  to  deliveryour  opinion 
**  to  the  Jury,  whether  it  be  a  libel  or  no."  The  Chief  Jus«* 
lice's  remark,  though  it  proves  my  position,  was,  however, 
very  imnecessary;  for  but  a  moment  before,  Mr*  Justice 
Holloway  had  declared  he  did  not  think  it  was  a  libel,  but 
addressing  himself  to  the  Jury  had  said,  ^^  It  is  left  to  yoUj 
♦*  gentkmen.'^ 

Mr.  Justice  Powell,  who  likewbe  gave  his  opinion  that  it 
was  no  libel,  ssud  to  the  Jury^  ^  But  the  matter  of  it  is  he^ 
^  fore  you,  and  I  leave  the  issue  oj  it  to  Gcd  ana  your  ovm. 
^^  consciences  .•"  and  so  little  was  it  in  idea  of  any  one  of  the 
Coiut,  that  the  Jury  ought  to  found  their  verdict  solely  upon 
the  evidence  of  the  publication,  without  attending  to  the 
criminality  or  innocence  of  the  petition ;— that  the  Chief 
Justice  himself  consented,  on  their  withdrawing  from  the  bar^ 
that  they  should  carry  with  them  all  die  materials  for  coming 
to  a  judgment  as  con^prehensive  as  the  charge :  and  indeed 
expressly  directed  that  the  information,— *the  libel,-— die  de^ 
clarations  under  the  great  seal,— and  even  the  statute-book^ 
should  be  delivered  to  them. 

The  happy  issue  of  this  memorable  trial,  in  the  acquittd 
of  the  Bishops  by  the  Jury,  exercising  jurisdiction  over  the 
whcde  charge,  freely  admitted  to  them  as  legal  even  by  King 
James'  Judges,  is  admitted  by  two  of  the  gentlemen  to  have 
prepared  and  forwarded  the  glorious  aera  of  the  Revolution^ 
Mr.  Bower,  in  particular,  spoke  with  singular  enthusiasm 
Concerning  this  verdict,  choosing  (for  reasons  sufficiently  ob- 
vious) to  ascribe  it  to  a  special  miracle  wrought  for  the  safety 
of  the  nation,  rather  than  to  the  right  lodged  in  the  Jury  t» 
save  it  by  its  laws  and  constitution. 

My  learned  friend,  finding  his  argument  like  nothing  upon 
the  earthy  was  obliged  to  ascend  into  heaven  to  support  it :— - 
having  admitted  diat  the  Jury  not  only  acted  like  just  men 
towards  tfie  Bishops,  but  as  patriot  dtisen*  towajtls  thefa- 
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country,  and  not  being  aide,  without  die  surrender  of  hi» 
whole  argument,  to  allow  either  their  public  spirit  or  their 
private  justice  to  have  been  consonant  to  the  laws,  lie  is  dri- 
ven to  make  them  the  instruments  of  divine  Providence  to 
bring  good  out  of  evil,  and  holds  them  up  as  men  inspired  bjr 
God  to  peijure  themselves  in  the  administration  of  justice, 
in  order,  by  the  by,  to  defeat  the  effects  of  that  wretched  sys* 
tem  of  judicature,  which  he  is  defending  to-day  as  the  con- 
stitution of  England*  For  if  the  King's  Judges  could  have 
decided  the  petition  to  be  a  libel,  the  Stuarts  might  yet  have 
been  on  the  throne. 

My  Lord,  this  is  an  argument  of  a  priest,  not  of  a  law- 
yer: and  even  if  faith  and  not  law  ivere  to  govern  the 
question,  I  should  be  as  far  from  subscribing  to  it  as  a  religious 
opinion. 

No  man  believes  more  firmly  than  I  do  that  God  governs 
the  whole  universe  by  the  gracious  dispensations  of  his  provi*' 
dence,  and  that  all  the  nations  of  the  earth  rise  and  fall  .at  his 
command :  but  then  this  wonderful  system  is  carried  on  by 
the  natural,  though  to  us  the  often  hidden,  relation  betwecD 
effects  and  causes,  which  wisdom  adjusted  from  the  beg^ning, 
and  which  foreknowledge  at  the  same  time  rendered  sufficient, 
without  disturbing  eidier  the  laws  of  nature  or  of  civil 
society. 

The  prosperity  and  greatness  of  empires  ever  depended, 
and  ever  must  depend,  upon  the  use  their  inhabitants  make 
of  their  reason  in  devising  wise  laws,  and  the  spirit'  and  virtue 
with  which  they  watch  over  their  just  execution :  and  it  is 
impious  to  suppose,  that  men,  who  have  made  no  provision 
for  their  own  happiness  or  security  in  dieir  attention  to 
their  government,  are  to  be  saved  by  the  interposition  of 
Heaven  in  turning  the  hearts  of  their  tjrrants  to  protect 
them. 

But  if  every  case  in  which  Judges  have  left  die  question  of 
libel  to  Juries  in  opposition  to  law,  is  to  be  considered  as  a 
miracle,  England  may  vie  with  Palestine ;  and  Lord  Chief 
Justice  Holt  steps  next  into  view  as  an  aposde;  for  that  great 
Judge,  inTutchin's  case,  left  the  question  of  libel  to  the  Juiy 
in  die  most  unambiguous  terms  i—- after  summing  up  the 
evidence  of  writing  and  publishing,  he  said  to  them  as 
follows. 

^^  You  have  now  heard  the  evidence,  and  you  are  to  con- 
^^  sider  whedier  Mr.  Tutchin  be  guilty.  They  say  they  are 
^^  innocent  papers,  and  no  libels ;  and  they  say  nothing  is  a 
^^  libel  but  wnat  reiects  upon  some  particuUur  peisan*    But 
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^^  this  is.a  veiy  strange  doctrine,  to  say^  it  is  not  a  libel  reflect- 
^  ing  on  the  government^  endeavouring  to  possess  the  people 
^^  that  the  government  is  mal-administered  by  corh^it  perr 
*^  sons,  that  are  employed  in  such  or  such  stations  either  in  the 
**  navy  or  army. 

^^  To  say  that  corrupt  officers  are  appointed  to  administer 
*^  affairs,  is  certainly  a  reflection  on  the  government.  If  peo«> 
^^  pie  should  not  be  called  to  account  for  possessing  the  peo* 
^  pie  with  an  ill  opinion  of  the  government,  no  government 
V'  can  subsist.  For  it  is  very  necessary  for  all  governments 
^^  that  the  people  should  have  a  good  opinion  of  it :  and  no* 
^^  thing  can  be  worse  to  any  government,  dian  to  endeavour  to 
^  proqpre  animosities,  as  to  the  management  of  it;  this  has 
^^  been  always  looked  upon  as  a  crime,  and  no  government 
^^  can  be  safe  without  it  be  punished." 

Having  made  these  observations,  did  the  Chief  Justice  tell 
the  Jury,  that  whether  the  publication  in  question  fell  within 
that  principle  so  as  to  be  a  libel  on  government,  was  a  matter 
of  law  for  the  Court,  with  which  they  had  no  concern  ?— 9* 
Quite  the  contrary :  he  considered  the  seditious  tendency  of 
the  piqper  as  a  question  for  their  sole  determination,  saying 
to  them. 

^^  Now  you  are  to  consider,  whether  these  words  I  have 
*^  read  to  you,  do  not  tend  to  beget  an  ill  opinion  of  the  ad-^ 
^^  ministration  of  the  government :  to  tell  us,  that  those  that 
*^  are  employed  know  nothing  of  the  matter,  and  those  that 
^  do  know  are  not  employed.  Men  are  not  adapted  to  of- 
^^  fices,  but  offices  to  men,  out  of  a  particular  regard  to  their 
*^  interest,  and  not  to  their  fitness  for  the  places.  This  is 
^^  the  purport  of  these  papers." 

In  citing  the  words  of  Judges  in  judicature  I  have  a  right 
to  suppose  their  discourse  to  be  pertinent  and  relevant,  and 
that  when  they  state  the  Defendant's  answer  to  the  charge, 
and  make  remarks  on  it,  they  mean  that  the  Jury  should  e3cer* 
cise  a  judgment  under  their  direction :  this  is  the  practice  we 
must  certainly  impute  to  Lord  Holt,  if  we  do  him  the  justice 
to  suppose  that  he  meant  to  convey  the  sentiments  which  he 
expressed*  So  that  when  we  come  to  sum  up  thb  case,  I  do 
not  find  myself  so  £eu*  behind  the  learned  gentleman  even  in 
point  of  express  authority;  putting  all  reason,  and  the  ana- 
logies of  law  which  unite  to  support  me,  wholly  out  of  the 
question. 

There  is  Court  of  King^s  Bench  against  Court  of  King's 
Bench ; — Chief  Justice  Wright  against  Chief  Justice  Lee  ;t^ 
and  Lord  Holt  against  Lord  Kaymond :  as  to  living  authorities, 
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'A  would  Be  invidious  to  class  them ;  but  it  is  ist  pbnit  9!ik 
T^hich  I  am  satisfied  myself,  and  on  which  the  world  will  b^ 
Satisfied  likewise  if  ever  it  comes  to  be  a  question* 

But  even  if  I  should  be  mistaken  in  that  particular^  I  can* 
not  consent  implicitly  to  receive  any  doctrine  as  the  law  of 
England,  though  pronounced  to  be  such  by  magistrates  the 
most  respectable,  if  I  find  it  to  be  in  direct  Tioktion  of  tht 
Very  first  principles  of  English  judicature.  The  great  juris* 
dictions  of  the  country  are  unalterable  except  by  Parliament, 
and  ufitil  they  are  changied  by  that  authority,  they  oug^t  to 
i^emain  sacred ; — the  Judges  have  no  power  over  them» 
What  Parliamentary  abridgment  has  been  nvade  upon  the 
rights  of  Juries  since  the  trial  of  the  Bishops,  or  aince  Tot- 
ehin's  case,  when  they  were  fully  recognised  by  this  Court  ?-— 
None.  Lord  Raymond  and  Lord  Chief  Justice  Lee  ought 
therefore  to  have  looked  there — to  their  predecessors— for 
the  law,  instead  of  setting  up  a  new  (me  for  their  successors* 

But  supposing  the  Court  should  deny  the  legality  of  dl 
these  propositions,  or,  admitting  their  legality,  should  resist 
the  conclusions  I  have  drawn  from  them;  then  I  have  recourse 
to  my  last  proposition,  in  which  I  am  supported  even  by  att 
those  authorities,  on  which  the  learned  Judge  relies  for  the 
doctrines  contained  in  his  Charge  f  to  wk, 

*^  That  in  all  cases  where  the  mischievous^  intention  which  is 
"  agreed  to  be  the  essence  of  the  crinke,  cannot  be  collected  by 
^^  simple  inference  from  the  fact  charged,  because  the  Defen* 
"  dant  goes  into  evidence  to  rebut  such  inference,  the  inten- 
^  tion  becomes  then  a  pure  unmixed  question  of  fact,  for  the 
**  consideration  of  the  Jury.^ 

I  said  the  authorities  of  the  King  against  Woodfall  and  AI- 
mon  were  with  me.  In  the  first,  which  is  reported  in  5th 
j^urrow,  your  Lordship  expressed  yourself  thus  :  **  Where 
^^  an  act,  in  itself  indifi^rent,  becomes  criminal  when  done 
^  with  a  particular  intent,  there  the  intent  nMiat  be  proved  and 
^'  found«^  But  where  the  act  is  itself  unlawful,  as  in  the 
^^  case  of  »Iibel,  the  proof  of  justification  or  excuse  lies  6a 
**  the  Defendant ;  and  in  failure  thereof  the  law  impRes  a 
*•  crimifuti  intent.^  Most  luminously  expressed  to  convey 
this  sentiment,  viz.  that  when  a  man  publishes  a  libel,  and 
has  nothing;  to  say  for  him5elf,«-Hio  explanation  or  exculpa- 
txon,-^a  criminal  intention  need  not  be  proved  i^^I  freely  ad- 
mit that  it  need  not  f — it  is  an  inference  of  common  sensc^ 
not  of  law.  But  the  publication  of  a  libel,  does  not  exclusive- 
\y  show  criminal  intent,  but  is  only  an  implication  of  law,  m 
wfaire  of  the  Defendant's  proof*    Your  Lordship  iimmedii^- 
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Jjr  afterwards  in  the  same  case  explained  this  farther*  ^^  Therf 
''^  may  be  cases  where  the  publication  may  be  justified  or 
-**  excused  as  lawild  or  innocent;  FOR  WO  FACT 
^*  WHICH  IS  NOT  CRIMINAL,  though  the  paper  be 
^^  A  LXSEL,  can  amount  to  &ux:h  a  publication  of  ^hich  fi 
^^  Defendant  ought  to  be  found  guilty.^  But  no  question  of 
that  kind  arose  at  the  trial  (i*  ^  on  the  trial  of  WoodfalL)^^ 
Why  ?— Your  Lordship  immediately  explained  why—"  B^' 
*^  cause  the  Defendant  called  no  witnesses  ^  e^^essly  saying, 
that  the  publication  of  a  libel  is  not  in  itself  a  crime,  un- 
^s  the  intent  be  criminal  4  and  that  it  is  not  merely  in  miti- 
iption  of  punishment,  but  that  such  a  publication  does  not 
warrant  a  verdict  of  'Guilty* 

In  the  case  of  the  King  against  Almon,  a  magazine  contain- 
ing one  of  Junius''  letters,  was  sold  at  Almonds  shop  ;^r- 
<here  was  froof  of  that  sale  at  the  trial.  Mr«  Almon  called 
no  witnesses,  and  was  found  guilty*  To  found  a  motion  for 
%  new  trial,  an  affidavit  was  offered  from  Mr.  Almon,  that 
iijiie  was  not  privy  to  the  sale,  nor  knew  liis  name  was  inserted 
as  a  publisher^  and  that  this  practice  of  booksellers  being  in- 
serted as  jmblishers  by  their  correspondents  without  notice, 
was  common  in  the  trade* 

Your  Lordship  said,  ^^  Sale  of  a  book  in  a  bookseller^s 
^  shqp,  is  prima  Jacie  evidence  of  publication  by  the  master, 
-*'  and  the  publication  of  a  Kbel  is  prima  facie  evidence  of 
^  criminal  intent :  it  stands  good  till  answered  by  the  Defen- 
^^  dant :  it  must  stand  till  contradicted  or  explained ;  and  if 
"  not  contradictedj  explained^  or  exculpated^  bbcomes  tan- 
"**  tamount  to  conclusive j  when  the  Defendant  calls  no  wit- 
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Mr.  Justice  Aston  said,  "  Prima  facie  evidence  not  an- 
'^^  swered  is  sufficient  to  ground  a  verdict  upon :  if  the  De- 
^  fendant  had  a  sufficient  excuse,  he  might  have  proved  it  at 
'*'  the  trial :  his  having  neglected  it  where  there  was  no  sur- 
**  prise,  is  no  ground  for  a  new  one."  Mr.  Justice  Willes 
and  Mr.  justice  Ashhurst  agreed  upon  those  express  princi- 
ples* 

These  cases  declare  die  lawlieyond  all  controversy  to  be, 
that  publication,  even  of  a  libel,  is  no  conclusive  proof  of 
^ilt,  but  only  prima  facie  evidence  of  it  till  answered ;  and  that 
if^e  Defendant  can  show  that  his  intention  was  not  criminal, 
|ie  completely  rebuts  the  inference  arising  from  the  publication ; 
because,  thoiugh  it  remains  true,  that  he  published,  yet  ac- 
cording to  your  Lordship's  express  words,  it  is  not  such  a 
ipyUication  of  wluch  a  Defendant  ought  to  be  found  guilty. 
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Apply  Mr.  Justice  Buller's  summing  up,  to  this  law,  find  it 
does  not  require  even  a  legal  apprehension  to  distinguish  the 
repugnancy. 

Tte  advertisement  was  proved  to  convince  the  Jury  of  the 
Dean^s  motive  for  publishing;  Mr.  Jones'  testimony  went 
strotgly  to  aid  it;— and  the  evidence  to  character,  though  not 
sufficient  in  itself,  was  admissible  to  be  thrown  into  the^caki. 
But  not  only  no  part  of  this  was  left  to  the  Jury,  but  the 
whole  of  it  was  expressly  removed  from  their  consideration, 
although,  in  the  cases  of  Woodfall  and  Almon,  it  was  as 
expressly  laid  down  to  be  within  their  cognizance,  and  a  ' 
complete  answer  to  the  charge  if  satisfactory  to  the  minds  of 
the  Jurors. 

In  support  of  the  learned  Judge's  Charge,  there  can  be 
therefore  but  the  two  arguments,  which  I  stated  on  moving 
for  the  rule  :-— either  that  the  Defendant's  evidence,  namely, 
the  advertisement ; — Mr.  Jones'  evidence  in  confirmation  of 
its  being  bona  fide; — and  the  evidence  to  character^  to  strength- 
en that  construction,  were  not  sufficient  proof  that  the  Defl^l 
believed  the  publication  meritorious,  and  published  it  in  vin"" 
dication  of  his  honest  intentions  :•— or  else,  that,  even  admit- 
ting it  to  establish  that  fact,  it  did  not  amount  to  such  an  ex- 
culpation as  to  be  evidence  on  Not  guilty,  so  as  to  warrant  a 
verdict. — ^I  still  give  the  learned  Judge  the  choice  of  die 
alternative. 

As  to  the  first,  viz.  whether  it  showed  honest  intention  in 
point  of  fact :  that  was  a  question  for  the  Jury.  If  the  lear- 
ned Judge  had  thought  it  was  not  sufficient  evidence  to  war- 
rant the  Jury's  believing  that  the  Dean's  motives  were  such 
as  he  had  declared  them ;  I  conceive  he  should  have  given 
his  opinion  of  it  as  a  point  of  evidence,  and  left  it  there*  I 
cannot  condescend  to  go  farther;  it  would  be  ridiculous  to 
argue  a  self-evident  proposition. 

As  to  the  second,  viz.  that  even  if  the  Jury  had  believed 
from  the  evidence,  that  the  Dean's  intention  was  wholly  in- 
nocent, it  would  not  have  warranted  them  in  acquitting,  and 
therefore  should  not  have  been  left  to  them  upon  Not  guilty ; 
-i-that  argument  can  never  be  supported.  For,  if  the  Jury 
had  declared,  ^^  We  find  that  the  Dean  published  this  pam- 
*^  phlet,  whether  a  libel  or  not  we  do  not  find :  and  we  find 
^^  farther,  that,  believing  it  in  his  conscience  to  be  meritorious 
^  and  innocent,  he,  bondjide^  published  it  with  die  prefiiced 
^'  advertisement,  as  a  vmdication  of  his  character  from  the 
*^  reproach  of  seditious  intentions,  and  not  to  excite  sedition  :" 
it  is  impossible  to  say,  without  ridicule,  that  on  such  a 
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special  verdict  the  Court  could  have  pro&ounced  a  crimimd 
judgment* 

Then  why  was  the  consideratioti  of  that  evidence,  by  which 
those  facts  might  have  been  found,  withdrawn  from  the  Jury, 
after  they  brought  in  a  verdict  guilty  of  publishing  only, 
which,  in  the  King  against  Wood&ll,  was  only  said  not  to 
negative  the  criminal  intention,  because  the  Defendant  called 
no  witnesses? — Why  did  the  learned  Judge  confine  his  in- 
quiries to  the  innuendos,  and  finding  them  agreed  to,  direct 
the  epithet  of  Guilty,  without  asking  the  Jury  if  they  believed 
the  IDefendant's  evidence  to  rebut  the  criminal  inference  f 
Some  of  them  positively  meant  to  negative  the  criminal  infer- 
ence, by  adding  the  word  only^  and  all  would  have  done  it,  if 
Otitj  hsid  thou^t  themselves  at  liberty  to  enter  upon  that  evi- 
dence* But  they  were  told  expressly  that  they  had  nothing  to 
do  with  the  consideration  of  that  evidence,  which,  if  believed, 
would  have  warranted  that  verdict.  The  conclusion  is  evi* 
dent ;— if  they  had  a  right  to  consider  it,  and  their  consi- 
deration might  have  produced  such  a  verdict,  and  if  such 
a  verdict  would  have  been  an  acquittal,  it  must  be  a  mis- 
direction* 

**  But,''  says  Mr.  Bower,  "  if  this  advertisement,  prefii^- 
^^  ed  to  die  publication,  by  which  the  Dean  professed  his 
^^  innocent  intention  in  publishing  it,  should  have  been  left  to 
^^  the  Jury  as  evidence  of  that  intention,  to  found  an  acquittal 
^^  on,  even  taking  the  Dialogue  to  be  a  libel ;  no  man  could 
'*  ever  be  convicted  of  publishing  any  thing,  however  dange- 
^^  rous :  for  he  would  only  have  to  tack  an  advertisement  to 
*'  it  by  way  of  preface,  professing  the  excellence  of  its  princi- 
^^  plea  and  the  sincerity  of  his  motives,  and  his  defence  would 
"  oe  complete*" 

My  Lord,  I  never  contended  for  any  such  position.  If  a 
man  of  education,  like  the  Dean,  were  to  publish  a  ¥rritiMg  so 
pdpably  libellous,  that  no  ignorance  or  misapprehension  im- 
putable to  such  a  person  could  prevent  his  discovering  the 
mischievous  design  of  the  author ;  no  Jury  would  believe 
such  an  advertisement  to  be  bond  fide^  and  would  therefore 
be  bound  in  conscience  to  reject  it,  as  if  it  had  no  existence : 
the  effect  of  such  evidence  must  be  to  convince  the  Jury  of 
&e  Defendant's  purity  of  mind,  and  must  therefore  depend 
upon  the  nature  of  the  writing  itself,  and  all  the  circum- 
stances attending  its  publication* 

If,  upon  reading  the  paper  and  considering  the  whole  of  the 
evidence,  they  have  reason  to  think  that  the  Defendant  did 
not  believe  it  to  be  illegal^  and  did  not  puUish  it  with  the 
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upon  any  principle  or  authority  of  law,  and  would  have  b^en 
iicquitted  even  in  the  Star'-chamber :  for  it  was  held  by  ithat 
Court  in  Lambe^s  case^  in  the  eighth  year  of  King  James  the 
First,  as  reported  by  Lord  Coke,  who  then  presided  in  it, 
that  every  one  who  should  be  convicted  of  a  libel,  must  be 
the  writer  or  contriver,  or  a  mcdidous  publisher,  knonving  it  tp 
(fe  a  libel. 

This  case  of  Lambe  being  of  too  high  authority  to  be  op- 
posed, and  too  niuch  in  point  to  be  passed  over ;  Mr*  Bower 
endeavours  to  avoid  its  for^  by  giving  it  a  new  construction 
of  his  own :  he  says,  that  not  knowing  a  nrriting  to  be  a  Ubel, 
in  the  sense  of  that  case,  means,  not  knowing  the  contents  of 
the  thing  published;  as  by  conveying  papers  sealed  upt  or 
liaving  a  sermon  and  a  libel,  and  delivering  one  by  ifiistakc 
£>r  the  other*  In  such  cases  he  says,  ignorantiafacti  excusqf^ 
because  the  mind  does  not  go  with  the  act ;  ^dignarantia  ii> 
gis  non  excusaty  and  d^erefbre  if  the  party  knows  the  con- 
tents of  the  paper  which  he  publishes,  his  mind  goies  with 
the  act  of  publication,  thou^  he  does  not  find  out  any 
thing  criminal,  and  he  is  bound  to  abide  by  die  legal  coiise* 
^uences« 

This  is  to  make  criminality  depend  upon  the  consciousness 
ml  an  act,  and  not  upon  the  knowledge  of  its  quality,  which 
would  involve  lunatics  and  children  in  all  the  penalues  of 
criminal  law :— *for  whatever  they  do  is  attended  with  con- 
sciousness, though  their  understanding  does  not  reach  to  the 
consciousness  of  offence* 

The  publicauon  of  a  libel,  not  believing  it  to  be  one  s^er 
kaving  read  it,  is  a  much  more  favourable  case  thaii  publish- 
ing it  unread  by  mistake ;  the  one,  nine  rimes  in  ten,  is  a 
culpable  negligence  which  is  no  excuse  at  all ;  for  a  man  can- 
mot  throw  papers  about  the  world  without  reading  them,  apd 
afterwards  say  he  did  not  know  their  contents  were  criminal : 
but  if  a  man  reads  a  paper,  and  not  believing  it  to  cont^ 
any  thing  seditious,  having  collected  nothing  of  that  tendenqr 
]|imself,-*publishes  it  among  his  neighbours  as  an  innocent 
and  useful  work,  he  cannot  be  convicted  as  a  criminal  pub- 
lisher* How  he  is  to  convince  the  Jury  that  his  puipose  was 
innocent,  though  the  thing  published  be  a  libel,  must  depend 
upon  circumstances  ;  and  these  circumstances  he  may,  on  the 
authority  of  all  the  cases  ancient  and  modem,  lay  before  die 
Jury  in  evidence;  becaijse  if  he  can  establish  the  innocence 
of  his  mind,  he  negarives  the  very  gist  of  the  indictment* 

^^  In  aU  mme^t'' siayf  J^ai4  Hidie  i»  h^  PleaQ  of  ^^ 
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^  the  hitt^Htion  is  the  principal  consideration :  it  is  the  mindt 
^  that  makes  the  taking  of  another's  goods  to  be  felony,  or  a 
^  bare  .trespass  only :  it  is  impossible  to  prescribe  all  the  cir«> 
^  ccunstances  evidencing  a  felonious  intent,  or  the  contrary  t 
^  but  the  same  must  be  left  to  the  attentive  consideration  of 
^  Judge  and  Jury  ;  wherein  the  best  rule  is,  in  dubtU^  rik^ 
^  ther  to  inclme  to  acquittal  than  conviction.^ 

In  the  same  work  he  says,  ^^  By  the  statute  of  PhHip  and 
^  Mary,  touching  importation  of  coin  counterfeit  of  foreign 
^  money,  it  must,  to  make  it  treason,  be  with  the  intent  tci 
^  utter  and  make  payment  of  the  same ;  and  the  intent  in 
^  this  case  may  be  tried  and  found  by  circumstances  of  fact^ 
^  by  words,  letters,  and  a  thousand  evidences  besides  the 
••  bare  doing  of  the  fact.*^ 

This  principle  is  illustrated  by  frequent  practice,  where  the 
intention  is  found  by  the  Jury  as  a  fact  in  a  special  verdict* 
It  occurred  not  a^ve  a  year  ago^  at  East  Grinstead,  on  an 
indictment  for  burglary,  before  Mr»  Justice  Ashhurst,  where 
I  was  mjrself  counsel  for  the  prisoner.  It  was  dear  upon  the 
evidence  that  he  had  broken  into  the  house  by  force  in  the 
night,  but  I  contended  that  it  appeared  from  proof,  that  he 
had  broken  and  entered  with  an  intent  to  rescue  his  goodsg 
which  had  been  seized  that  day  by  the  officers  of  excise  ; 
which  rescue,  though  a  capital  felony  by  modem  statute,  w^9 
but  a  trespass,  temp.  Henry  YIIL  and  consequentiy  not  tf 
burglary. 

Mr.  Justice  AsMiurst  saved  tins  point  of  law,  which  the 
twelve  Judges  afterwards  determined  for  the  prisoner ;  but, 
in  order  to  create  the  point  of  law,  it  was  necessary  that  the 
prisoner's  intention  should  be  ascertained  as  a  fact ;  and  fbt* 
diis  nurpose,  the  learned  Judge  directed  the  Jury  to  tell  him^ 
tritbwhat  intention  they  found  that  the  prisoner  broke  and 
entered  the  house,  which  they  did  by  answering,  ^^  To  rescue 
^  his  goods ;  which  Verdict  was  recorded.'* 

In  the  same  manner,  in  the  case  of  the  King  against  Pierce^ 
at  &e  Old  Bailey,  the  intention  was  found  b)r  the  Jury  as  a 
fisct  in  the  special  verdict*  The  prisoner  having  hired  i 
horse  and  afterwards  sold  him,  was  indicted  for  felony ;  but 
the  Judges  doubting  whether  it  was  more  than  a  fraud,  unless 
Ire  originally  hired  him  intending  to  sell  him^  recommended 
it  to  the  Jury  to  find  a  special  Verdict,  comprehending  thei* 
jlldgittent  of  his  intention,  fipom  the  evidence.  Here  the  qua- 
lity of  the  act  depended  on  tfie  intention,  which  intefitiotl  it 
was  held  to  be  the  exclusive  province  of  the  Jury  to  deter- 
mine, b'efate  the  Judges  could  give  the  att  auf  Ytf^iL  dtltoiiii-. 
nation* 
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My  Lord,  I  am  ashamed  to  have  cited  so  many  authorkies 
to  establish  the  first  elements  of  the  law,  but  it  has  been  mv 
fate  to  find  them  disputed.  The  whole  mistake  arises  from 
confounding  criminal  with  civil  cases.  If  a  printer^s  servant, 
without  his  master's  consent  or  privity,  inserts  a  slandctous 
article  against  me  in  his  newspaper,  I  ought  not  in  justice  to 
indict  him  ;  and  if  I  do,  the  Jury  on  such  proof  should  ac- 
quit him ;  but  it  is  no  defence  to  an  action,  for  he  is  respon- 
sible to  me  civiliter  for  xhe  damage  which  I  have  su&tamed 
from  the  newspaper,  which  is  his  property. — Is  there  any 
thing  new  in  this  principle  ?  so  far  from  it,  that  every  student 
knows  it  as  applicable  to  all  other  cases ;  but  people  are  re- 
solved,  from  some  fatality  or  other,  to  distort  every  principle 
of  law  into  nonsense,  when  they  come  to  apply  it  to  printing; 
as  if  none  of  the  rules  and  maxims  which  regulate  all  the 
transactions  of  society  had  any  reference  to  it. 

If  a  man  rising  in  his  sleep,  walks  into  a  china-shop,  and 
breaks  every  thing  about  him ;  his  being  asleep  is  a  complete 
answer  to  an  indictment  for  a  trespass ;  but  he  must  answer 
in  an  action  ioT  every  thing  he  has  broken. 

If  the  proprietor  of  the  York  coach,  though  asleep  in  his 
bed  at  that  city,  has  a  drunken  servant  on  the  box  at  London, 
who  drives  over  my  leg  and  breaks  it,  he  is  responsible  to 
me  in  damages  for  the  accident ;  but  I  cannot  indict  him  as 
the  criminal  author  of  my  misfortune. — What  distinction  can 
be  more  obvious  and  simple  ? 

Let  us  only  then  extend  these  principles,  which  were  never 
disputed  in  other  criminal  cases,  to  the  crime  of  publishing 
a  libel ;  and  let  us  at  the  same  time  allow  to  the  Jury,  as 
our  forefathers  did  before  us,  the  same  jurisdiction  in  that 
instance,  which  we  agree  in  rejoicing  to  allow  them  in  all 
others,  and  the  system  of  English  law  will  be  wise,  hdrfmo* 
nious,    and  complete. 

My  Lord,  I  have  now  finished  my  argument,  having  an- 
swered the  several  objections  to  my  five  original  proposi- 
tions, and  established  them  by  all  the  principles  and  autho- 
^ties  which  appear  to  me  to  apply,  or  to  be  necessary  for  their 
support.  In  this  process  I  have  been  imavoidably  led  into  a 
length  not  more  inconvenient  to  the  Court  than  to  myself, 
and  have  been  obliged  to  question  several  judgments,  which 
had  been  before  questioned  and  confirmed. 

They  however  who  may  be  disposed  to  censure  me  for  the 
zeal  which  has  animated  me  in  this  cause,  will  at  least,  I 
hope,  have  the  candour  to  give  me  credit  for  the  sincerity  of 
my  intentions :— it  is  surely  not  my  interest  to  stir  opposi- 
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tion  to  the  decided  authorities  of  the  Court  in  which  I  prac- 
tise :  with  a  seat  here  within  the  bar,  at  my  time  of  life,  and 
looking  no  farther  than  myself^  I  should  have  been  contented 
with  the  law  as  I  found  it,  and  have' considered  how  little 
might  be  said  with  decency,  rather  than  how  much  ^-^--but 
feeling  as  I  have  ever  done  upon  the  subject,  it  was  impossi* 
ble  I  should  act  otherwise.  It  was  the  first  command  and 
counsel  to  my  youth,  always  to  do  what  my  conscience  told 
me'  to  be  my  duty,  and  to  leave  the  consequences  to  God* 
I  shall  carry  with  me  the  memory,  and,  I  hope,  the  practice^ 
of  this  parental  lesson  to  the  grave  :  I  have  hitherto  followed 
it,  and  nave  no  reason  to  complain  ^at  the  adherence  to  it 
has  been  even  a  temporal  sacrifice ; — I  have  found  it,  on  the 
contrary,  the  road  to  prosperity  and  wealth,  and  shall  point 
it  out  as  such  to  my  children.  It  is  impossible  in  this  country 
to  hurt  an  honest  man ;  but  even  if  it  were  possible,  I  should 
litde  deserve  that  title,  if  I  could,  upon  any  principle,  have 
consented  to  tamper  or  temporize  with  a  question,  which  in- 
volves in  its  determination  and  its  consequences,  the  liberty 
of  the  press  ; — and  in  that  liberty,  the  very  existence  of  every 
pan  of  the  public  freedom. 
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BEFORE  we  go  on  to  the  final  proceeding  in  Ms  tnemorahU 
causey  viz,  the  application  tfSk  arrest  the  judgment^  on  the  ground, 
.that  the  Dialogue^  as  set. forth  in  the  indictment^  did  not  contain 
the  legal  charge  of  a  libd,  it  mav  he  necessary  to  insert  the  judg- 
ment delivered  hy  Lord  Mansfield  on  discharring  the  rule  far  a 
new  irial ; — a  judgment  which  was  supported  hy  the  >est  of  the 


i 


Courty  and  whilch  confirmed  throughout  the  whole  doctrine  ^/  Mr. 
Justice  BuUer^  as  delivered  ugm  the  trial  at  Shrewsbury,  ig^  ^ 

It  was  too  late  in  themday,  when  the  Counsel  Jjmshed,  for  the 
Judges  to  deliver  their  opinions^  and  the  Court  mmediately  ad- 
journed ;Ahe  LordChirf  Justice  declaring^  ihat^  "  tha/  wereOtreed 
^*  tit  ih4  judgment  they  were  to  give^  imd  would  deliver  it  the  next 
**  numung,'^^ 

AccorSngly^  next  day,  the  IQth  of  November^,  at  the  opening^ 
of  the  Qourty  the  Earl  of  Mansfield^  Lord  Chief  Justice^  delivered 
nimself  as  foUotvs :  ♦ 

IN  this  ca<;e  of  the  King  against  Dn  Shipley,  Dean  Q^t. 
Asaph,  the  motion  to  set  aside  the  verdict,  and  to  gjapt  a  mw 
trial,  upon  account  of  the  misdirection  of  the  Jmge,  sup- 
poses that  upon  this  verdict  (either  as  a  general,  or  as  minutes 
of  a  special  verdict  to  be  reduced  into  fqi^n,)  judgment  may 
be  given :— fot-  if  the  verdict  was  defective,  and  omitted 
fidBing  any  thing  within  the  province  of  the  Jury  to  find, 
•^ere  ought  to  be  a  venire  de  novo,  and  consequently  this 
motion  is  totally  improper ;  therefore,  as  I  ^said,  the  motion 
supposes  that  judgment  may  be  given  upon  the  verdict ;  a^ 
it  rests  upon  the  objections  to  the  direction  of  the  Judge. 

I  think  they  may  be  reduced  to  four  in  number,  one  of 
which  is  peculiar  to  this  case,  and  therefore  I  begin  whh  it, 
vizm  That  the  ^udge  did  not  leave  the  evidence  of  a  lawful 
excuse  or  justipcation  ta  tKe  Jury^  as  aground  for  them  t9 
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mcquit  tke  Defendant  uporij  or  as  a  maUer  fir  thtir  comi- 
deration*  This  is  an  objection  peculiar  to  this  case,  and  there* 
fore  I  begin  with  it,  to  dispose  of  it  first.  Circumstances 
merely  of  alleviation  or  aggravation  are  irrelevant  upon  the 
trial ;  they  are  totally  immaterial  to  the  verdict,  because  they 
do  not  prevent  or  conclude  the  Jury's  finding  for  or  against 
the  Defendant :  they  may  be  made  use  of  when  judgment  is 
given,  to  increase  or  lessen  the  punishment,  but  they  are  to- 
tally irrelevant  and  immaterial  upon  the  triaL  Circumstances 
which  amount  to  a  lawful  excuse  or  a  justificatidh,  are  proper 
upon  the  trial,  and  can  only  be  used  there.  Upon  every  such 
sdefence  set  up,  of  a  lawful  excuse  or  justification,  there  ne- 
cessarily arise  two  questions,  one  of  la\f ,  the  other  of  fact ; 
the  first  to  be  decide4  by  the  Court,  the  second  by  the 
Jury. 

Whether  the  fact  alleged,  supposing  it  true,  be  a  legal  ex- 
cuse, is  a  question  of  law ;  whether  the  allegation  be  true,  is  a 
question  of  fact ;  and,  according  to  this  distinction,  the  Judge 
ought  to  direct,  and  the  Jury  ought  to  follow  the  direction  ; 
diough  by  means  of  a  general  verdict  tfaey  are  entrusted ;with 
a  power  of  blending  law  and  fact,  and  following  the  preju- 
dices 1^  their  affections  or  passions. 

llie^  JErst  circumstance  in  evidence  iq  this  cause  is  a  letter 
of  the  24th  of  January  to  Edwards,  and  the  advertisement 
that  accompanied  it ;  and  what  was  said  by  Edward  Jjones  in 
the  conversation  that  he  hfeld  with  the  Defendant  on  the  7th 
of  January.  Upon  this  part  of  the  case  we  must  suppose  the 
paper  seditious  or  criminal;  for^  if  it  is  neither  seditious  nor 
criminal,  the  Defendant  must  be  acquitted  upon  the  £aice  of 
the  record.  Therefore,  whether  it  is  an  excuse  or  not,  we 
must  suppose  the  paper  to  be  a  libel,  or  criminal  in  the  eyes 
of  the  law.  Then  how  does  it  stand  upon  this  excuse  ?  why, 
the  Defendant,  knowing  the  paper  had  been  strongly  object- 
ed to  as  tending  to  sedition,  or  that  it  might  be  so  understood, 
publishes  it  with  an  advertisement,*  avowing  and  justifying 
the  doctrine  :  so  that  he  publishes  it  under  the  circumstances 
of  avowing  and  justifying  this  criminal  doctrine. 

The  next  circumstance  is  from  the  evidence  of  Edward 
Jones,  that  the  Defendant  was  told  and  knew  that  the  paper 
was  objected  to  asliaving  a  seditious  tendency  ;  tluit  it  might 
dopnischief  if  it  was  translated  ifeto  Welsh,  and  therefore  that 
design  was  laid  aside  ;  that  he  read  it  at  the  county  meeting, 
and  said  he  read  it  with  a  rope  about  his  neck  ;  and,  after  he 

*  ^r  the  adrertisemcnt  prefixed  to  the  Dialogue,  vide  supra,  page  79. 


tl2  yudgmeni  oj  the  Court  in  the 

bad  read  4t,  he  said,  tV  wa^  not  so  bad.  And  this  he  knew 
upon  the  7th  of  January ;  yet  he  sets  this  up  as  an  excuse 
for  ordering  it  to  be  printed  on  the  24th  of  January. 

We  are  all  of  opinion  clearly,  that  if  the  writing  be  crimi- 
nal, these  circumstances  are  aggravations,  and  by  no  means 
ought  to  have  been  left  tb  the  Jury  as  an  excuse. 

It  is  a  mockery  to  say  it  is  any  excuse.     What !  when  the 
man  himself  knows  that  he  read  it  with  a  rope  about  his  neck  ; 
when  he  says,  admitting  it  to  be  bad,  that  it  is  not  so  bad :  ^ 
when  he  has  told  a  company  of  :gej|tlemen,  that  for  fear  of  its  \ 
doing  mischief  to  their  country,  He  would  not  have  it  trans- , 
lated  into  Welsh; — all  these  circumstances  plainly  showed 
him  that  he  should  not  have  published  it.     Therefore  we  art 
all  of  opinion,  it  is  the  same  as  if  no  such   evidence  had 
been  given,  and  that,  if  it  had  been  offered  by  way  of  ex- 
cuse, it  ought  not  to  have  been  received.     The  advertisement 
was  read  to  the  Jury,  but  the  Judge  did  very  right  not  to  leave 
it  to  them  as  a  matter  of  excuse,  because  it  was  clearly  of  a 
contrary  tendency.  t 

What  was  meant  by  saying  the  advertisement  «^ould  have 
been  set  out  in  the  indictment,  I  do  not  coniprehend  ;  much 
less  that  blasphemy  may  be  charged  on  the  Scripturejby^^nly 
stating  hal  the  sentence. 

If  any  part  of  the  sentence  qualifies  what  is  set  forth,  it  may 
be  given  in  evidence,  as  was  expressly  determined  %y  Jthc 
Court  so  long  ago  as  the  case  of  the  King  and  Bere,  m  ' 
keld  41 7,  in  9ie  reign  of  King  William.     Every  circumstai 
which  tends  to  prove  the  meaning,  is  every  day  given  in  c^ 
dence,  and  the  Jur}*  are  the  only  judges  of  the  meaning,  .fni 
must  find  the  meaning ;  for  if  they  do  not  find  the  nieaning, 
the  verdict  is  not  complete.     So  far  for  the  objection  upon 
that  part  which  is  peculiar  to  this  case. 

The  second  objection  is,  that  the  Judge  did  not  give  his 
own  opinion,  whether  the  writing  w^as  a  libel,  or  seditious,  or 
criminal. 

The  third,  that  the  Judge  told  the  Jury  they  ought  to  leave 
that  question  upon  record  to  the  Court,  if  they  had  no  doubt 
of  the  meaning  and  publication. 

The  fourth  and  last,  that  he  did  not  leave  the  Defendant's 
intent  to  tjie  Jury, 

The  answer  to  these  three  objections  is,  that  by  the  comti- 
tution  the  Jury  ought  not  to  decide  the  question  of  law,  whe- 
ther such  a  writing,  of  such  a  meaning,  published  without  a 
lawful  excuse,  be  criminal ;  and  they  cannot  decide  it  finally 
against  the  Defendant,  because,  after  the  verdict,  it  remains 
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open  upon  the  record ;  therefore  it  is  the  duty  of  ^t  Judge 
to  advise  the  Jury  to  separate  the  question  of  fact  fronv,the 

^  question  of  law  ;  and,  as  diey  ought  not  to  decide  the  law,  and 
the  question  remains  entire  upon  the  record,  the  Judge  is  not 
called  upon  necessarily  to  tell  them  his  own  opinion.  It  is 
almost  peculiar  to  the  form  of  the  prosecution  for  a  libel, 
that  the  question  of  law  remains\ntirely  for  the  Court  upon 
record^  and  that  the  Jury  cannot  decide  it  against  the  De- 
fendant ;  so  that  a  general  verdict  ^^  that  the  Defendant  is 
**  guilty,"  is  equivalent  to  a  special  verdict  in  other  cases. 
It  finds  all  which  belongs  to  the  Jury  to  find ;  it  finds  nothing 
as  to  the  question  of  law.  Therefore  when  a  Jury  have 
been  satisfied  as  to  every  fact  within  their  province  to  find, 
they  have  been  advised  to  find  the  Defendant  guilty^  and  in 
t^iat  shape  they  take  the  opinion  of  the  Court  upon  die  law. 
No  case  has  been  cited  of  a  special  verdict  in  a  prosecution 
for  a  libel,  leaving  the  question  of  law  upon  the  record  to 
the  Court,  though,  to  be  sure,  it  might  be  left  in  that  form  ; 
but  the  other  is  simpler  and  better. 

As  to  the  last  objection  upon  the  iritent:  A  criminal  intent, 
from  doing  a  thing  criminal  in  itself  without  a  lawful  excuse, 
is  aH  iijierence  of  law,  and  a  conclusive  inference  of  law,  not 
to  be.  contradicted  but  by  an  excuse,  which  I  have  fully  gone 
through.  Where  an  innocent  act  is  niade  criminal,  when 
done  iwith  a  particular  intent,  there  the  intent  is  a  ma^rra/ 
jifsct  to  constitute  the  crime.      This  is  the  answer  that  is  given 

flBlthese   three  last  objections  to  ^he  direction  of  the  Judge. 

^Vhe  first  I  said^as  peculiar  to  this  case. 

Hjr  ^he  subject-matter  of  these  three  objections  has  arisen 

f  upon  everjrtrial  for  a  libel  since  the  Revolution,  which  is  now  * 
neai:  one  hundred  yeiffs  ago.  In  every  reign  there  have  been 
many  such  trials  both  of  a  private  and  a  public  nature.  In 
every  reign  there  have  been  several  defended  with  all  the 
acrimony  of  party  animosity,  and  a  spirit  ready  to  contest 
every  point,  and  to  admit  nothing.  During  all  this  time,  as 
far  as  it  can  be  traced,  one  may  venture  to  say,  that  the  di- 
rection of  every  Judge  has  been  consonant  to  the  doctrine  of 
Mr*  Justice  BuUer;  and  no  counsel  has  complained  of  it  by 
:iny  application  to  the  Court.  The  ^Counsel  for  the  Crown, 
.to  remove  the  prejudices  of  a  Jury,  and  to  satisfy  the  by- 
stimders,  have  expatiated  upon  the  enormity  of  the  libels  ; 
Judges,  with  the  same  view,  have  sometimes  done  the  same 
thing ;  both  have  done  it  wisely,  with  another  view — to  ob- 
viate flie  captivating  harangues  of  the  Defendant's  counsel  to 
th^  Jury,  tending  to  shew  that  they  can  or  ought  to  find  that 
in  law  the  paper  is  no  libel* 
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But  the  formal  direction  of  every  Judge  (under  which  cviwy 
lawyer  for  near  one  hundred  years,  has  so  far  acquiesced  as 
not  to  complain  of  it  to  the  Court)  seems  to  me,  ever  since 
the  Revolution,  to  have  been  agreeable  to  the  direction  of  Mr. 
Justice  BuUen     It  is  difficult  to  cite  cases ;  the  trials  are  nojt 
printed.  Unless  particular  questions  arise,  notes  are  not  taken  } 
nobody  takes  a  note  of  a  direction  of  course  not  disputed. 
We  must,  as  in  all  cases  of  tradition,  trace  backwards,  and 
presume,  from  the  usage  which  is  remembered,  that  die  pre- 
cedent usage  was  the  same.     We  know  there  were  an% 
trials  for  libels  in  the  reign  of  Kii)g  Willi^tm;  thefi^  is  no 
trace  that  I  know  of,  of  any  report,  that  at  all  bears  il^nthe 
question  during  that  reign,  but  the  case  of  the  King  alkfi 
Bere,  which  is   in  Salkeld ;  that  was  in  the  reign  of  Kinj^ 
William,  and  the  only  thing  there  applicable  to  the  present 
question  is,  that  the  Court  were  of  opinion  that  the  writing 
complwied  of  must  be  set  out   according^  to   the   tenour: 
Vfhyl  That  the  Court  may  judge  of  the  very  words  them-* 
selves;  whereas,  if  it  was  to  be  ca^ording  to  the  effect^  that' 
judgment  must  be  left  to  the  Jury.  But  there  it  was  determi- 
ned, and  under  that  authority  ever  since,  the  writing  com* 
plained  of  is  set  out  accoixting  to  Ae  tenour.  ?r 

During  the  reign  of  Queen  Anne  we  know  several  -trials 
were  had  for  libels,  but  the  only  one  cited  is  in  the  year  1 704; 
and  there  the  direction  (though  Lord  Holt,  who  is  iiaid  to 
have  done  it  in  several  cases,  goes  into  the  enormity  0f 
libel)  to  the  Jury  was,  ^^  If  you^nd  the  publication  in  Ldnd 
*'  you  m)ist  find  the  Defendant  guilty."  Thus  it  stands, 
to  all  that  can  be  found  precisely  and  particularly,  in  the  rekpis|| 
of  King  William  and  Queen  Anne.  We  knonf  that  in  tnel| 
reign  of  George  I.  there  were  sevei^  ti;ials  for  libels,  b^|  I 
have  seen  no  note  or  traces  of  theni,  nor  any  question  co 
ing  them.  In  the  reign  of  ICing  XJeorge  II.  there  we 
others ;  but  the  first  of  which  there  is  a  note  (for  which  I  am 
obliged  to  Mr.  Manley,*)  was  in  February  1729 — ^the  King 
and  Clarke— which  was  tried  before  Lord  C«  J.  Raymond; 
and  there  h^  lays  it  down  expressly  (there  being  no  question 
about  an  excuse,  or  about  the  meaning,)  he  lays  it^/«town,  |^r 
fact  of  printing  and  publishing  only  is  in  issue*  ^ 

The  Craftsman  was  a  celebrated  par^-papef,  wrote  in  op- 
position to  the  ministry  of  Sir  Robert  Walpole,  by  many  npen 
of  high  rank  and  great  talents  :  the  whole  party  espoused  it. 
It  was  thought  proper  to  prosecute  the  famous  Hague  letter. 

*  One  of  the  counsel  for  the  prosecution  in  this  can8<;. 
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I  was  present  at  the  trial,  it  was  in  the  year  1731*  It  happens 
to  be  printed  in  the  State  Trials.  There  was  a  great  con- 
course of  people ;  it  was  a  matter  of  great  expectation,  and 
many  persons  of  high  rank  were  present  to  countenance  the 
Defendant*  Mr.  Fazakerly  and  Mr.  Bootle  (afterwards  Sir 
Thonias  Bootle)  were  the  leading  counsel  for  the  Defendant. 
They  started  every  objection  and  laboured  every  point. 
When  the  Judge  over-ruled  them,  he  usuaUy  said,  ^*  If  I  am 
*^  wrong,  you  know  where  to  apply."  The  Judge  was  my 
Lord  j^a^ymond,  C.  J.  who  had  been  eminent  at  the  bar  in 
the  feigii  of  Queen  Anne,  had  been  Solicitor  and  Attorney 
General  in  the  reign  of  George  I.  and  was  intimately  connec- 
ted with  Sir  Edward  Northey,  so  that  he  must  have  known 
what  the  ancient  practice  had  been.  The  case  itself  was  of 
great  expectation,  as  I  have  etated  to  you,  and  it  was  so  blen- 
ded with  party  passion,  that  it  required  his  utmost  attention; 
yet,  when  he  came  to  sum  up  and  direct  the  Jury,  he  does  it 
a»  of  course,  just  in  the  santie  manner  as  Mr.  Justice  Buller 
did,  "  that  there  were  three  points  for  consideration  :^  the  fact 
H  of  publication ;  the  meaning  (those  two  for  the  Jury ;)  the 
**  question  of  law  or  criminality,  for  the  Court  upon  the 
**  record."  y^/br*  Fazakerly  and  Mr.  Boode  W€re,,as  we  all 
know,  able  lawyers ;  they  were  connected  in  partj^  with  the 
WTitersof  the  Craftsman.  They  never  thought  of  complain- 
ing to  the  Court  of  a  misdirection :  they  would  not  say  it  was 
^i>t  law:  they  never  did  complain.  It  never  was  complained 
;6tt  nor  did  any  idea  enter  their  heads,  that  it  was  not  agree  - 
ablo^to  law.  Except^that  case  in  1729  that  is  mentioned, 
ana  this,  the,  trials  for  libdls  before  my  Lord  Raymond 
are  not  printed,  nor  to  be  found  in  any  notes.  But,  to 
;^b||  siife,  his  cKrection  in  all  was  to  the  same  effect.  I 
by  accident  (from  niemdry  only  I  speak  now)  recollect 
one  where  the  Craftsman  was  acquitted ;  and  I  recollect  it 
from  a  famous,  witty,  and  ingenious  ballad  that  was  made 
at  the  time  by  Mr.  Pidlteney ;  and  though  it  is  a  ballad,  I  will 
cite  the  stanza  I  remember  from  it,  bcjcause  it  will  show  you 
the  i^ea  o&|he  able  men  in  opposition,  and  the  leaders  of  the 
popular  party  in  those  days.  They  had  not  an  idea  of  as- 
mine  that  the  Jury  had  a  right  to  determine  upon  a  ques- 
n  of  law,  but  they  put  it  upon  another  and  much  better 
d.     The  stanza  I  allude  to  is  this  : 


^ 
I 
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fop  Sir  Philip*  well  knows 

That  his  iimucndos 
Will  serve  him  no  longer 

In  ver^  or  in  prose ;  '  * 

T6t  twelve  honest  men  have  decided  the  cause, 
Who  are  jud^s  of  fact,  though  not  judges  of  laws. 


It  was  the  admission  of  the  whole  of  that  party :  they  put 
it  right ;  they  put  it  upon  the  meaning  of  the  imMiendos :  ^ 
iipon  that  the  Jury  acquitted  the  Defendant ;  and  twiy  ne^r 
^put  up  a  pretence  of  ainy  other  power,  except  when  Wling   j 
to  the  Jury  themselves.  ,r?i  *■   ♦'    ^. 

There  are  no  notes  as  I  know  of  (and  I  tl^nk  the^Bar  woidd 
have  found  them  out   upon  this  occasion,  K  there  had  bdlo    < 
any  that  were  material,)  there  are  no  notes  of  the  trials  for    J 
libels  before  my  Lord  Hardw^ke.      I   am  sure   there  ifre 
none  before  Lord  C.  J.  Lee  till  the  year  1752,  when  th^^e  ^ 
of  the  King  and  Owen  came  on  before  him.     This  ha^pdp 
to  be  printed  in  the  State  Trials,  though  it  is  incorrect,  bu^ 
sufficient  for  the  present  purpose.     I  ^^tended  that   trial  as 
Solicitor  General.     Lord  C.  Justice  Lee  ^s  the  mpst^ru-  ^ 
pulous  observer  and  follower  of  precedents,  and  he  directed,  "^ 
the  Jury,  as  ofcourse^  in  the  same  way  Mr.  J^ticejBuIler    I 
has  dones;  "  ^        •    m 

When  I  was  Attomey-G^eral,  I  prosecuted  soir^libels;  \ 
one  I  remember  from  the  condition  and  circumstai^l^  of  the  ^ 
Defendant ;  he  was  found  guilty.  He  was  a  comjUM^coun*  ^  i 
cilman  of  the  city  of  London :  and  I  remember  Smlner  ^iM  i 
cumstance,  it  was  the  first  c<|jtiviction  in  the  city  of  Londia 
that  had  been  for  27  years.  It  ^as  th\s  case  of  the  Kin||aiiil^ 
Nutt ;  and  there  he  was  convicte^  under  the  ^ery  |^e  cB^ 
rection,  before  Lord  Chief  Justice  KyA^      ,    '      ^^^Bt    ' ' 

In  the  year  1756  I  came  io^  thc^ffice  I  now  YaMi^^S^f^ 
the  first  prosecution  for  a  libel  which  stood  in  my  ^p<##^  ^1 
think  (but  I  am  not  sure,)  but  I  think  it  was  the  ca8%^ Jpe^ 
King  and  Shebbcare,  J  made  up  my  mind  as  to  the  di^j^i^i^n 
I  ought  to  give.     I  have  uniformly  given  the  same  in  all|  si^ 

*  Sir  PhiUp  Yorke,  ailerwards  Lord  Chancellor  Hardwim>  then#ttor*  j 
ney  General.  w  ' 

It  appears  by  a  pamphlet  printed  in  1754^  that  Upid  Mansfield  is  bus- 
taken.    The  verse  runs  thus  : 

-  Sir  Philip  well  knows^ 

That  his  innuendo's  ' 

^  Will  serve  him  no  longer  in  verse  or  in  prose ; 

For  twelVe  l|onest  men  have  determin'd  the  cause»       *  '^ 
Who  are  judges  aHke  of  the  facts,  and  the  laws.  r 


f 
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fk^me  form  of  #ords.     No  counsel  ever  compIsiin« 

the  Court.     Upon  every  Defendant  beiBj;  brought 

ment,  I  have  always  stated  the  dir^ctlWl  I*  gave ; 

urt  has  always  assented  to  it.     llie  de'fence  o^  a 

use  never  existed  in  any  case  before  me; 'there- 

ore  I  have   told   the   Jury  if  thej^  were  satij(fied  with  the 

evidence  of  the  publication,  and  t&^  the  meanings  of  the  in- 

mtendos  were  as  stated,  they  ought   to  find  the  Defendant 

guilty  lj?lhat  the  question  of   law  wis  upon   record    for  the 

JcMigent  of  |he  Court.     Th|s  direction  being  as  of  course^ 

^ouestion  ever  raised  concemjfig  it  in  Court  (though  I- 

acTthe  misfortune  to  try  many   libels  in  very  Warm 

es,  against  Defendants   most  obstinately  and  factitiously 

ifended,^  yet  tne  direction  being  as  of  course,  and  no  ob- 

ion  made,  it  passed  as  of  course,  and  there  are  no  notes 

hat  pasf  ed.     In  one  cad^  of  the  King  and  Woodfall,  on 

of  a  very  different  kind  of  question  (but,  upon  ac- 

of  another  question,)  there  happens  to  be  a  report,  and 

"were  fhf  jlirection  I  have^3tated^.is   adopted  by  the  whole 

Cauilaf  tight,  dn4  the  doctrine  of  Mr.   Justice  Buller  is 

^■-'  laid  down  in^^ss  terms.     Such  a  j>udicial  practice  in  the 

V  precipe  pau^  from  the  Revolution,  as  I   think,  down  to  the 

preseilt   dJ^ppu  not  to  be  shaken  by  arguments  of  g^nentl 

if     mitory^T  popular  declamation.     Every  sj^ecies  of  criaurial 

|nt>8ec)^^n  has  something  peculiar  in  the   mode  of  pk)co- 

efore  general  propositions,  applied  to  all,  tend  only 

te  and  embarrass  t)ie  question.     No  deduction  or 

g^  be  drawn  from  what  a  Jury  maif  do,  from  the 

of  iffr^edure,  tq^^^vhat  they  ou,g'-ht  to  do  upon  th6¥unda- 

irinciples  of  tne  coastitution  and  the  reason  of  the 

-they  will  act  with  integrity  and  good  conscience. 

ilamentaS^eiinition  of  trial  by  Jury  depends  upon 

maxim  that  i%  without  an  exception.     Tiiougn  a 

or  maxim  in  Taw,  w  ithout  an  exception,  it  is  s^id, 

y  to  be  found,  yet  this  I  take  to-be  a  maxim  witli^m 

oeption  :  Ad  qumstioTiem  juris  non  respondent  juratores  ; 

asttonem  facti  non  respondent  judices* 

here  a^ues^ion  can  be  severed  by  the  form  of  pleading,' 

k  '^ll^'^istinctiou  is  preserved  upon  the  face  of  the  record,  and 

dhe  Jury  cailnoiipncroach  upon  the  jurisdiction  of  the  Cou^t ; 

ii^liere,  by  the  form  of  pleading,  the  two  questions  are  blend- 

tA  tc^ethS*v  and  cannot  be  separated  upon  the  face  of  the 

record|;the^4b^inction   is   preserved  by  the  honesty  of  the 

Jury.     The'^^i^itution  trusts,    that,   under   th^   direction 

if  udge,  Aey  wUl  not  usurp  ^a  jufi^iction   which  is 
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'  |iot'  in  theiK  province.     They   do  not  know,  md  arq   jtdrt 
presumed  to  know   the  law;    they   i^e  not'ls^oi^  to  ^- 
c?de  the  /aw;   they   are  not   required  to  deciidfe  ^^^e  lip^ 
Ifiiit  appeafs  upon  the  record,  they  ought  to  lera^it  thlirfe,> 
or  they  may'find  the  facts  subject  to  the  opinion  of  the  CAltt 
upon  the  law,,    put   farther,  upon  the  reason  of  the  thin^, 
^d   the    et^yriial  principles  of  justice,   the  Jury  ought  not 
to  assume  the   jurisdiction  of  tne  law.     As  I    said  before,      . 
•they  do   not    know,  and  a^  not    presumed  to  kilow   any   ^ 
'  thing  of  the  matter ;  th^j  do  ng^  imdeiitand  thf  langu||tfj^hi 
)yhich  it  is  conceived'^    or  the  meaning  of  the  terni^kSrlfrey  •  ^ 
have  no  rule  to  go  by  but  their  affections  and  wisl^s.     It  is 
said,  if  a  man  giv.es  a  right  sentence  upon  hiparing  bne  sii|^      > 
only,  he  is  a  wicked  Judge,  because  he  is  right  by  chance  onl]r|     £ 
'and  has  neglected  taking  the  proper  method  to  be  informer 
so  the  Jury  who  usurp  the  judicature  of  law,  thougl^  ^^^yii. 
pen  to  be  right,  are  tnemselves  wrong,  because  they  ar^^^pht 
by  chance  only,  and  have  not  taken  the  constitutional  wly^oF 
deciding  the  question,     it:  is  thf,  duty  of  the  Judge,  in.  aU»' 
cases  of   general  justice,  to  tell  Ibe  ]ixff  how  to  do|ijMit, 
though  they  have  it  in  their  power  to  d^ J^ofig.  wWcnis  a 
matter  entirely  between  Cod  and  their  own  consci^ces* 

To  be  free,  is  to  live  under  a  government  bjc^ law.  >,  The 
liberty  of  the  press  consists  ib  printing  without  any  pf^viotti 
license,  subject  to  the  consequences  of  law.  The  ^^p^tious^ 
ness  of  the  press  is  Pandora^s  box,  the  source  of  e^|h^  ^fUj" 
Miserable  is  the  condition  qf  individuals,  dangef^^ls  the 
condition  of  the  State,  if  there  is  no  certain  law,  or,  which  is 
the  same  thing,  no  certain  administri^on  of  law  to  protect  * 
individuals,  or  to  guard  the  Static  ^      ^ 

Jealousy  of  leaving  the  law  to  tKfe  Cpurt,  as  in  other  cases, 
^  in  the  case  of  libels,  is  now,  in  the  prefent  stat^  of  ^H^^is^;^ 
puerile  rant  and  declamation.  'The  Judges  are  totally ^[^dff   ^ 
pendent  of  the  ministers  that  may  nappen  to  be,  and  of  t^  # 
iCing  himself,     Th^  temptation  is  rather  to  the  popularity 
of  the  day.     But  I  agree  with  the  observatiqo^  cited  by  Mr.      i 
Cowper*Yrom  Mr.  J.  Forster,  "  that  a />o/>tifcr  Judge  ia  an    ^ 
"  odious  and  a  pernicious  character."  ^  ^ 

The  judgment  of  the  Court  is  not  final ;  in  the  last  rSkxri^*  * 
it  Bfiay  be  reviewed  in  the  House  of  Lords,  w^ere  the  optifion 
of  all  the  Judges  is  taken. 

In  opposition  to  this,  what  is  contended  for  ?  Hiat  the  |p.w 
shall  b^  in  every  particular  cause  what  any  twelve  me<^  who 

*  ■   •         ',     , 

•  Oud  for  tJie. counsel  for  the  prosecution.  *       «, 
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sha)6  happen  to  be  the  Jury,  shall  be  inclined  to  think,  liable 
to  no^rcyijw,  and  subject  to  no  control,  under  all  the  prejur 
^ccs  of  tne  popular  cry  of  die  day,  and  under  all  tife'^btas  of 
m^^est  in  this  town,  whelrci  thousands,  more  or  less,  are  cdn- 
ci&rned  in  the  publication  of  newspapers,  paragraphs  and 
pamphlets*  Upder  such  an^  administration  of  law,  n9  man 
could  tell,  no  counsdl  dould  advise,  wh<?ther  a  p^^er  was  or 
was  not^j)unishable.  ^ 

J|^ai  glad  that  I  an^i^not  bounou) subscribe  to  such  an  absur- 
dStl^^ch  a  solecism  in  politM^f  but  that,  agreeable  to  the 
umJoMi  ^dicial  practice  since  tlic  Revolution,  warranted  by 
tl|^.  fundamental  principles  of  the  constitution,  of  the  trial  by 
j^ry,  and^Lipon  the  reason  and  fitness  o^^e  thing,  we  are  all 
of  opinion  that  this  motion  should  be  rejected,  and  the  rule 

•^  *^Althoug'h  the  Court  was  unanimous  in  discliarging'  the  rule,  Mr.  Justice 
Willes,  in  delivering'  his  opinion,  sanctioned  by  Mis  authority  "Mk.  Erskine's 
^  argument,  that  upon  a  plea  of  NaM||guilty  Jor  upon  the  general  issue  on  an  in- 
dk|B|0[it  or  informatio^l^or  a  lilK*  the  Jury  had  not  only  the  ptncer,  but  a 
consWiti^al  fMjA/j-to.cxanvneiW  theythpug^ht  fit,  the  criminality  or  inno- 
cence of  the^pap^  chilled  as  a  libel ;  declaring  it  w  be  his  settled  opinion, 
that,  notwii^iftanding  the  production  of  suffic^t  proof  of  the  publicatipn,  the 
Jilr>'  niijg;ht  tipjiitsuch  examination  acqipat  the  Detendant  &M|erally,  though  in 
fi^K>sitJon  tp  the  directions  of  the  Judg^  without  renderuipThcmselves  liable 
ehner  to  attaint^  fine,  or  imprisonment,  and  that  such  veiSict  of  deliv^ancc 
cottM  in  90  way  be  set  aside  by  the  Court. 
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THIS  judgment  may  he  considered  as  most  fcrtumle  for  Hupn^ 
He,  since,  in  coi^cqucnce  of  the  vcf^  general  interest  taken  in  iW 
cause,  the  public  mind  rva^  at  last  fully  ripe  for  the  lAbel  jM|/ . 
which  was  soon  after  moved  in  the  House  of  Commons  hy  MnJai^' 
and  seconded  by  Mr,  Erskine*  ^ 

Tlie  vemrahle  and  learned  Chief  Mstice  u^uhtedly  ^abj^^ 
hy  Ms  argument,  thaijh^  doctrit^  so  soon  afierwards  condemm^ 
th^  unanimous  scnsPof  the  Legislature  when  At  pa^se4  the  tiM 
Act,  did  not  oriEmate  with  himself;  and  that  he  onfji  pronoinim 
the  law  as  he^/Sund  it,  established  by  a  train  of  roodein  rf«»««J" 
Btd,  supported  as  we  now  are  by  this  judgmetit  of  Parliament,  i 
must  venture  humbly  to  differ  from  so  truly  great  an  ff§thoaj^ 
The  Libel  Bill  does  not  confer  upon  the  Jury  any  imT^dicHonW^ 
the  law,  inconsistent  with  the  general  principle  of  the  cotv&jMm: 
but  considering  that  the  question  of  libel  or  no  libel  is  frequtrUlg 
a  question  of  fact  rather  than  of  law,  and  in  nmn^^Lses  ofj^ 
and^aw  almost  insepara^  blended  together, -Mt  diif^  the  Judgt 
as  tn  other  cases,  to  deliver  his  opinion  to  the  Jury  upon  thc^""' 
maUer,  including  of  course  the  question  of  libel  or  no  libel, 
them  at  the  same  time  to  found  their  verdicts  upon  such  whole 
so  brought  before  them  as  in  all  other  criminal  cases J^ 

•'This  act — ^viz  32  Geo.  III.  c.  60,.nin9  thus  :  ^ 

**  Wlier^  douHts  have  arisen,  wliether,  on  tlie  trkii  0H[|  indictment  p^ 

"  information  for  the  making  or  publishing  any  libei»  mAP  ^^^  issue  or  is- 
sues  arc  joined  between  the  King  and  the  Defend^iuitOTJJef^ndanta,     "*'* 
pl^of  Not  guilty  pleaded,  it  be  competent  to  the  Jury  impannelled 
the  same  to  gnre  their  verc^t  vipon  the  whole  matter  ii\  issue :  Be  it 
fore  declared  and  enacted,  by,  &c;  That  on  eveiy  sUch  triail  ihtl^ 
sworn  to  try  the  issue,  may  g^ve  a  general  verdict  of  GuiltyWj"Iot  ^wlty» 
upon  the  whole  matter  put  to  issue  on  suQh  indictment  or  Mhteitl<fl^^^ 
and  shall  not  be  required  or  directed  by  the  Court  or  Judge^^MBHbofl^ 
such  indictment  or  information  shall  be  tried,  to  find  the  ulRIKntofi    \ 
Defendants  guilty,  merely  on  the  proof  of  the  piiblication  by  such  Dcfe«4 

**  dant  or  Defeiidaots  of  the  paper  charged  to  be  a  libel,  and  of  the  sensed 

^  >:ribed  to  the  same  in  stick  indictment  or  information. 


u 

M 
.It 

c« 
<« 
« 
<c 
« 


I 


t:     « 


ll      * 


n 


Sjttbject  of  the  Trialy  fc?c. 


2^1 


^.^^  ansfver  to  %e  apprehension^  of  iJie  great  and  timnent 
Jtistice^  regarding  this  cmirsc  i^  proceedings  as  then  con- 
forh^  Mr,  Erskine,  and  now  established  hi/  the  Libel  Act^ 
experience  of  seventeen  years  since  that  cu:t  passed. 
rre  the  stattile  it  was  not  difficult  for  th€  most  abandoned  and 
ate  libeller,  gvilty  even  of  the  most  malignant  sUf^der  itpof^ 
?  nuTiy  to  connect  his  cause  nnlh  tlie  great  privileges  of  the 
to  protect  innocence.  Upon  the  Judge  directing  the  Jury^ 
'irtg  to  the  old  systeni,  to  ^md  a  verdict  of  Guilty  upon  the 
f  publication, — shutting  out  oMog^htr  from  their  *^  consider  a- 
\ie  quality  of  the  matter  pubwicd , '-^ingenious  counsel  Used 
t  dml  occasion  to  shelter  a  guilty  individual  under  the  mask 
iporting  gffeat  public  right ;  and  Ju^^\,  to  show  thai  they 
lot  implicitly  bound  to  fjul  verdifits  i^iiuilty  upon  sitch  em- 
atoHCi  mere  too  successfully  incited  to  find  improper  verdicts 
uittal::  but  since  the  passing  of  the  Li9tl  J^  when  the 
matter  has  been  brought  under  their  considerationi — ivhen 
ality  of  the  matter  published  has  been  exposed  when  crhm- 
nd  defended  when  jtjgt  or  innocent,  Juries  have  listened  to 
tdgi  with  attcfUiou  ^m  revhrence  without  being  bound  in 
toiiscicn^es  rexcejA  in  matters  of  abstract  law^J  to  follow 
jinim^  and  mstead  of  that  uncertain^  anticipated  by  Lord 
^Idy  the  administration  of  justi^  has  been  in  general  most 
utorv^  and  the  pubVc  authority  been  vindltttcd  against  un- 
ittacks  with  much  greater  security  and  more  supported  by 
Ibjpinion,  than  when  Juries  were  instruments  in  the  hands 
fixed  magistrates ;  whilst  at  the  same  time  public  liberty 
'en  secured  by  leaving  l^<  whole  matter  in  all  publio  libels 
judgment  and  consideration  of  the  people.  This  refdrmtd 
9V,  asit  regards  ike  liberty  of  the  press,  is  now  so  uni- 
dgtd,  that  the  kigheikinagistrates  liave  declared 
Hotise  of  Tjords  that  »»^^  laws  are  necessary  either  to  support^ 
Ue,  or  protect  th^j^$pU, 

i following  ewgumnt  in  arrest  of  judgment  ijs  copied  from  a 
aper  of  the  suce^^ng  day. , 


Provid^ULlwaysythaton  every  such  trial,  the  Court  or  Judge  bdforc 
m  sucyflktment  or  information  shall  be  tried,  shall,  accord iag^  to 
r  or  hisVpretion,  give  their  or  his  opinion  or  directions  to  the  Jiuy 
he  matter  m  issue  between  the  King  and  the  Defendant  or  Dcfen- 
:s  in  like  manner  aa  in  all  other  criminal  cases.         ^  .     . 

I.  Provided  also,  that  nothing  hepcii#^hall  extendi^  or  be  construed 
;xtend,  to  prevent  the  Juryfmding  a  special  verdict  at  their  discrc- 
><other  criminal  cases.  %  ^ 

^  rided  also,  that  ia  case  the  Jury  find  the  Defendant  or  Defendants 
^fhaii  and  may  be  lawful  for  the  said  Defendant  or  Defendants  Xi^ 
arrest  of  Judgment  on  such  ground  and  in  such  manner  as  by 
he  or  they  might  have  dOne  before  the  passing  of  this  act ; — any  thintj: 
ttnOoniaioed  to  the  contrary  not\vithf«tandiiig." 
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3JLr.  ERSKINE  moved  the  Cqprt  to  arrest  the  judgment 
in  the  case  of  the  King  against  the  Dean  of  St.  Awpti 
upon  two  ground^j^  first,  because  osirenKif  th^  indictiilS^t 
sufficiently  charged  a  libej,  the  verdict  given  by  the  Jury  was 
not  sufficient  ||^  warrant  the  judgment  of  the  Coiut;  and  se- 
condly, because  the  indictment  did  not  contain  any  suScienil^ 
charge  of  a  libel* 

On  the  first  objection,  he  again  insisted  on  the  right  of  l||| 
Jury  to  find  a  general  verdict,  on  the  merit  of  the  writifl^ 
charged  on  the  record  as  a  libel,  notwithstanding  the  late 
judgment  of  the  Court ; — ^and  declared  he  shoi^^^  maintain 
it  there,  and  every  wh|^  else,  as  long  as  he  *0^dy  till  the 
^contrary  should  be  settled  by  act. of  Parliament.  He  thon 
argued  at  considerable  length,  that  the  verdict,  as  giv4 
the  Jury,  was  neither  a  general,  nor  a  special  verdict,^ 
complsuned  of  the  alteration  made  upofi  the  record  witlmit 
die  authority  of  the  Court* 


He  said,  that  the  only  reason  for  his  insisty^on  his  first 
objection  at  such  length,  was  the  importance  oBhe  principle 
which  it  involved,  and  the  danger  oi  the  precraent  it  estab- 
lished ;  although  he  was^so  ^^ertain  of  prevailing  upon  histfe- 
cond  objection,  that  he  considered  it  to  be  almost  injustice^) 
^the  Court  to  argue  it.  A^  who  knew  him  in  and  jout  of  the 
profession,  could  witness  for  him,  that  he  had  d^^^c^Mitd 
the  idea  of  ultimately  prevailing  against  him,  upoiHliii^  aA 
indictment,  to  be  perfectly  ridiculojus,  and  that  his  only  ob-  ^ 
ject  in  all  the  trouble  which  he  had  given  to  the  Ct>urt  «nd  to  ' 
l^mself,  in  discussing^  the  expediency  of  a  new  trial,  was  to 
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resist  a  precedent,  whkh  he  originally  thought  and  still  con- 
tinued to  think  was  illegal  and  unjustifiable  :— the  warfare  was 
safe  for  his  Client,  because  he  knew  he  could  put  an  entl  to 
the  prosecution  any  hour  he  pleased,  by  the  objection  he^ 
would  now  at  last  submit  to  the  Court.  It  did  not  require 
the  eye  of  a  lawyer  to  bee  that  even  if  the  Dialogue,  ii^tead 
of  being  innocent  and  meritorious,  as  he  jthought  it,  had  been 
the  foulest  libel  ever  composed  or  published ;  the  Indictment 
was  drawn  in  such  a  manner  as«to  render  judgment  absolutely 
imj^sible.  He  said,  that  tf  h^  had  been  answering  in  his 
own  person  to  the  charge  of  publishing  the  Dialogue  com- 
plained of,  he  should  have  rejected  with  scorn  the  protection 
of  a  deficient  Indictment,  would  have  hpM^y  met  the  general 
question,  and  holding  out  defiance  to  the  *  Prosecutor,  would 
have  called  upon  his  Counsel  to  show  what  sentence,  or  word, 
though  wrested  with  all  the  force  ingenuity  cpuld  apply  to 
confound  grammar,  and  distort  language,  could  be  tortured 
into  a  violation  of  any  one  principle  of  the  government  :— 
but  that,  standing  as  Counsel  for  another,  he  should  not  rest 
hit ^4efence  even  upon  that  strong  foundation,  but,  after  hav- 
ing^niaintained  as  he  had  done  at  the  tri^di,  the  innocence,  or 
rather  the  merit  of  the  Dialogiaey  should  entrench  himself  be- 
hind every  objection  which  the  forms  of  law juiabled  him  to 
cast  up. 

The  second  objection  was,  that  the  indictment  did  not  con- 
tijb  a  sufficient  charge  of  a  libel  of  and  concerning  the  King 
aild  his  government :— that  thpugh  the  Court,  by  judging  of 
libels  of  that  nature,  invested  itself  with  a  very  large  discre- 
tion ;  yet  jt,  nevertheless,  was  a  discretion  capable  of  being 
nieasured|by'very  intelligible  rules  qf  law,  and  within  which 
r^es  he  wUs  persuaded  the  Court  would  strictly  confine  it- 
seliv  ^ 

Whe  first  was,  that  the  Court,  in  judging  of  the  libellous 
or  seditious  nature  of  the  paper  in  question,  could  only  collect 
it  from  the'Indictment  itself,  and  could  supply  nothing  from 
any  extrinsic^ource ;  and  that,  therefore,  whatever  circum- 
stances weri^ecessary  to  constitute  the  crime  imputed,  could  * 
not  be  supplied  from  any  report  of  the  evidence  nor  from 
any  inference  from  the  verdict,Aiit  ^ust  be  set  out  upon  the 
ri^bord. 

That  rule  was  founded  in  greatjvisdom,  aftd  formed  the 
lM)undary  between  the  provinces  of  the  Jury  and  the  Court ;  * 
bec^use^  if  any  extrinsic  circumstances,  in^pendent  of  the 
plain  and  ordinary  meaning  of  the  writing,  were  necessary  to 
explain  it,  Snd  point  it^  criminal  application ;  those  facts  must^ 
be  put  upon  the  feeprd,  for  three  feasoi^  : . 


324  flK^        Mr.^Erskine's  Speech  in 

H. 

First,  that  the  charge  mtg^t  contain  such  a  description  cf 
the  crime,  that  the  Defendant  might  know,  what  crime  he  was 
called  upon  to  answer.         . 

Secondly,  that  the  application  of  the  writing  to  thtoe  cir- 
cumstance's which  constituted  its  criminality  might  be  sdbfn 
mitted  as  facts  to  the  Jury,  who  were  the  sole  judges  of 
an}"^  meaning,  whicl^  depended  upon  extrinsic  proof. 

Thirdly,  that  the  Court  might  see  such  a  definite  ctime^ 
that  they  might  apply  the  ^punishment  which  the  law  in- 
flicted.    ,  ^/ 

He  admitted,  that  wherever  a  writing  was  expresile^  in 
such  clear  and  unambiguous  words  as  in  itself  to- constifCute 
a  libel,  withput  tbe^help  of  any  exfdanation,  all  avermeifts 
and  innuendos  were  unnecessary  ; — and  therefore,  if  it  codtd 
be  established  that  the  pamphlet  in  question,  if  taken  off  the 
dusty  shelves  of  a  library,  and  looked  at  in  the  pure  abstrftct^ 
without  attention  to  times  or  circumstances,  without  applica- 
tion to  any  facts  not  upon  record,  and  without  any  light  cast 
upon  it  from  without,  containe4  false,  pe^icious,  illegal, 
and  unconstitutional  doctrines,  in  their  tendency  destn^dre 
of  the  government^  it  would  unquestionably  be  a  libel,  -^ut 
if  the  terms  of  the  writing  ii^e  general,  and  the  criminally 
imputed  to  it:^nsisted  in  criminal  allusions  or  references  to 
matter  dehors  the  writing;  then,  although  every  man  whtfr 
reads  such  a  writing  might  put  the  same  construction  on  it^^ 
yet  when  it  was  the  charge  of  a  crime,  and  the  party  Ifttf 
liable  to  be  punished  for  it,  there  wanted  something  itiore^ 

It  ought  to  receive  a  juridical  sense  on  the  record,  and,  as 
the  facts  were  to  be  decided  by  the  Jury,  they  only  could  de- 
cide whether  the  application  of  general  expressi^x^  or  terms 
of  reference,  or  allusions,  as  the  case  might  be,  to  matters 
extrinsic,  was  just,  nor  could  the  general  expressions  them- 
selves be  extended,  even  by  the  Jury,  beyond  their  ordin^ 
,  meaning,  without  an  averment  to  giVt  them  cognizance  of 
such  extended  import ; — ^nor  could  the  Court,  even  srftcr  a 
verdict  of  Guilty,  without  such  averment  infer  any  thing 
♦  from  the  finding,  but  must  pronounce  strictly  According  to 
the  just  and  grammatical  sense  of  the  language  on  the  record* 
The  Court,  by  declaring  libel  or  not  libel,  to  be  a  question 
of  law,  must  be  supposed  by  that  declaration  not  to  assukne 
any  jurisdiction  over  facjs,  whicK  was  the  province  of  the 
Jury  ;  but,  only  to  determine  that,  if  the  words  6f  the  wlit- 
ing  without  aV^rment,  or  with  averments  found  to  4>e  true 
by  the  Jury^  contained  criminal  matter,  it  would  be  pro- 
j^nounced  to  be  a  libel  according  to  the  rules  of  latr :— where- 
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IB,  if  the  libel  could  only  be  inferred  from  its  applacaticm  tp 
«omething  extrinsic,  however  reasonable  or  probable  such 
application  might  be,-— no  Court  could  possibly  make  it  for 
mrant  of  the  averment,  without  which  the  Jury  could  have 
BO  jurisdiction  over  the  facts  extrinsic,  by  reference  to  which 
onty  the  writing  became  criminal. 

The  next  question  was,  how  the  application  of  the  writing 
to  any  particular  object  was  to  be  made  upon  the  record : 
thut  was  likewise  settled  in  the  case  of  the  King  and  Home* 

;^  In  all  cases  those  facts  which  are  descriptive  of  the  charge 
*'  must  be  introduced  on  the  record  by  averments,  in  op- 
^  position  to  argument  and  inference." 

He  said,  that  where  facts  were  necessary  in  order  to  apply 
die  matter  of  the  libel  to  them,  it  was  done  iairoductorily* 
Aad  where  no  new  fact  was  necessary,  but  only  ambiguous 
wonts  were  to  be  explained,  it  was  done  by  the  innuendo. 
But  that  the  innuendo  could  not  in  itself  enlarge  the  matter 
whidk  it  was  employed  to  explain,  without  an  antecedent  intro- 
duction to  refer  to ;  but  coupled  with  such  introductory  mat- 
ter it  co^d. 

He  said,  nothing  remained  but  to  apply  those^unquestiona- 
ll|fl,principles  to  the  present  indictmem,  and  that  application 
i&v|ded  itself  into  two  heads  : 

.IJirst,  whether  the  words  of  the  Dialogue,  considered 
pux^y  in  the  abstract,  without  being  taken  to  be  a  seditious 
exhortation  addressed  to  the  people,  in  consequence  of  the 
present  state  of  the  nation,  as  connected  with  the  subject  mat- 
ter of  it,  cQiild  possibly  be  considered  to  be  a  libel  on  the 
King  and  his  government. 

Secondly,  whether,  if  such  reference  or  illusion  was  ne- 
cessaiinf  to  render  it  criminal,  there  were  sufficient  averments 
on  the9<«cord  to  enable  the  Court  to  make  the  criminal  appli- 
ca;doi^0f  otherwise  innocent  doctrines  consistently  with  the 
rules  of  law. 

He  said  he  should  therefore  take  the  Dialogue,  and  show 
the  Court  that  the  whole  scope  and  every  particular  part  of  it 
we^  rmeritorious. 

Here  Lord  Mansfield  said  to  Mr.  Erskine,  that  having 
laid  down  bis  principles  of  judgment,  ^e  Counsel  for  the 
mxMiecutioo  should  point  out  the  parts  they  insisted  on  as  suf- 
ftcienU;  charged  to  be  libellous,  and  that  he  would  be  heard. 
m  ipeply*  On  which  Mr.  Bearcroft,  Mr.  Cowper,  Mr.  Lei- 
cester,  and  Mr.  Bower,  were  all  heard ;  and  endeavoured 
with  RTC^t  ingenuity  to  show  that  the  Dialogue  was  on  the 
tmce  of  it  a  libel ;  but  on  lV(r.  Erskine's  rising  to  reply,  the 
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Court  said  they  would  iiot  give  him  any  farther  trouble^  ti 
th^  were  unanimously  of  opinion,  that  the  indictment  was 
defective,  and  tfiat  ihe  judgment  should  be  arrested. 

The  Court  went  upon  the  principles  of  the  case  of  the 
King  against  Home,  cited  by  M n  Erskine;  saying  diere  were 
no  averments  to  point  the  application  of  the  paper  as  a  libd 
on  the  King  and  his  government;  and  the  Dean  is  therefore 
finally  discharged  from  the  prosecution. 

Mr.  Justice  \yilles  threw  out,  that  if  the  indictment  had 
been  properly  drawn^  it  might  have  been  supported.  But 
Lord  Mansneld  and  Mr.  Justice  Buller  did  not  g^ve  any 
such  opinion,  confining  themselves  strictly  to  the  question  be- 
fore the  Court. 


The  judgment  n/Os  acccrdb^l^  arrested^  and  no  new  pro^M- 
mgs  were  ever  had  ujHm  ike  subject  against  the  Dean  or  theFriih 
ter  empUyed  by  him.  His  adversaries  were^  it  is  believed,  smf^ 
cienily  disposed  to  distress  him  ;  but  they  were  probably  aware  o/Sif 
fioneefmences.  of  bringing  the  doctrines  maintained  bythe^CfffHif 
King^s  BenchnUo  a  second  public  examination*  v. 
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PREFACE  TO  THE  TRIAL 


OP 


THOMAS  PAINE 


FOR  A  LIBEL. 


J.  HOMJS  Paine*s  nark,  entUUdy  The  rights  of  Man^  is  sojusUu 
4nliatis  in  England^  from  the  scurrility  and  indecency  with  which  tt 
reviles  and  ridicules  the  principles  which  have  for  so  many  years 
sujqwrtcd  and  illustrated  the  excellent  form  of  government  established 
m  this  country^ — that  the  Editor  has  been  induced  to  vary  from  his 
former  plan ;  and,  instead  of  selecting  the  passages  contained  in 
the  Information,  has  prefaced  the  followinff^  Speech  of  Mr,  Erskine 
for  the  Defendant  with  a  copy  of  the  Inmrmation  itself  including 
the  charges  of  their  evil  tendency^  whtch  were  confirmed  by  the 
verdict  ^  the  Jury : — and  with  the  Speech  of  the  Attorney  Gene- 
ral in  condemnation  of  the  work,  which  contain  in  fact  all  the 
proceedings  material  to  the  cause : — the  proof  of  publication,  and 
the  reading  of  the  passages  selected  in  the  Infonnation,  being  all 
the  evidence  adduced  at  the  trial  ; — and  the  Jury  having  convicted 
ike  Defendant,  without  calling  for  any  reply  on  the  part  of  the 
Crown  or  any  summing  up  from  the  Judge, 

kit  ought,  however,  to  be  noticed,  that  the  letter  from  Thomas 
'  Paine  to  the  Attorney  General,  part  of  which  was  read  by  the 
f  Attorney  General  in  the  course  of  his  address  to  the  Jury,  was 
'^read  in  evidence; — the  objections  taken  to   it   by  Mr.  Erskine 
haviHig  been  overruled  by  the  Court,     This  letter,  in  addition  to 
^  those  inserted  in  the  argument  for  the  Crown,  contained  passages 
^'  rq^iete  with  most  smrriloifs  matter  against  the  King  and  Prince 
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Jf  WaU»^  which  we  have  fwrpasebs  avoided   pvinfti^,  as  th^ 
armed  no  pdrt  of  the  charge  wmch  the  Jury  had  to  try. 

The  effect  oflhefoUomng  trial  upon  every  enlighiened  mind^ 
must  be  an  increased  atbmratian  of  that  free  constitution^  whid^ 
permittedsuch  a  nuut  0nd  such  a  work  to  be  so  drfended. 
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TH£  INFORMAl'iaN. 

'  EASTER  TERM,  IN  THE  THIRTY-SECOND  \^AR  OF  KING 

GEORGE  THE  THIRD. 

andoHy  (to  frit.)  Be  it  remembered,  that  Sir  Archibald  Mac-- 
dd.  Knight,  Attoroey  General  of  our  present  Sovereign  Lord 
I  Geoi^e  the  Third,  who,  for  our  present  Sovereign  Lord  the 
l^  prosecutes  in  this  behalf  in  his  own  proper  person,  comes 
the  Court  of  our  said  present  Sovereign  Lord  the  King,  before 
King  himself,  at  Westminster,  in  the  county  of  Middlesex,  on 
lay  next  alter  one  month  from  the  feast-day  of  Easter  in  this 
i  term :  and  for  our  said  Lord  the  King  giveth  the  Court 
to  understand  and  be  informed,  that  Thomas  Paine,  late  of 
don,  gentleman,  being  a  wicked,  malicious,  seditious,  and  ill- 
Med  person,  and  being  greatly  disaffected  to  our  said  Sovereign 
1  the  now  King,  and  to  the  happy  constitution  and  government 
ifl  kingdom,  and  most  unlawfully,  wickedly,  seditiously,  and  mali- 
sly  devising,  contriving,  and  intending  to  scandalize,  traduce,  and 
y  the  late  happy  Revolution,  providentially  brought  about  and  ef- 
id  under  the  wise  and  prudent  conduct  of  His  Highness  William, 
tofore  Prince  of  Orange,  and  afterwards  King  of  England, 
ice,  and  Ireland,  and  the  dominions  thereunto  belonging ;  and 
icceptance  of  the  crown  and  royal  dignity  of  King  and  Queen  of 
land,  France,  and  Ireland,  and  the  dominions  thereunto  belonging, 
[is  said  Highness  William,  and  henPighness  Mary,  heretofore 
ce  and  Princess  of  Orange ;  ana  the  means  by  which  the 
t  Revolution  was  accomplished  to  the  happiness  and  welfare 
lis  realm ;  and  to  scandalize,  traduce,  and  vilify  the  Conven- 
of  the  Lords  Spiritual  and  Temporal,  and  Commons,  at  whose 
est,  and  by  whose  advice.  Their  said  Majesties  did  accept, 
Baid  crown  and  royal  dignity ;  and  to  scandalize,  traduce,  and 
Y  th6  act  of  the  Parliament  holden  at  Westminster  in  the  first 
-of  the  reign  of  Their  said  Majesties  King  William  and  Ctueen 
y,  intituled ''  An  Act  declaring  the  Rights  and  Liberties  of  the  Sub- 
and  settling  the  succession  rfthe  Cronm^  and  the  declaration  of 
ts  and  liberties  in  the  said  act  contained ;  and  also  the  limha- 
\  and  settlements  of  the  crown  and  regal  government  of  the  said 
doms  and  dominions  as  by  law  established;  and  also  by  most 
:ed,  cunning,  and  artful  insinuations  to  represent,  suggest,  and 
e  it  to  be  believed,  that  the  said  Revolution,  and  the  said  set- 
ents  and  limitations  of  the  crown  and  regal  government  of  the 
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ii^A  kingdoms  and  doihiepoig,  fl4id^4l^lP^i6a)d  declwatioft  of^  the  rig^te 
and  liberties  of  the  subject,  were  contrary  to  the  right  and  later' 
ests  of  the  subject9  of  this  kingdop  in  geoeial j  iM^d-jthai^llK^k^ie- 
ditary  r^l  go v:erui|ient  of  tliis  kingdom  W|i8  a .  tyTaan^^r  .>  ^d^alwi 
by  most  ^vicked,  cunuiug,  and  artful  indipiiatiQn8,;tQ'ri!^re^eQt^  liu^ 
gest,  and  cause  it  to  be  believed,  that  the  Parliament  of >thia.- king- 
dom was  a  wicked,  corrupt,  useless^  and  unnecessary  estahlitfuiiiQQt^; 
and  that  the  King,  and  th&  Lords  Spiritual  and  Temposal*' ^aod 
Commons,  iu  Parliament  assembled,  widiedly  tyrannized  oirer  and 
oppressed  the  subjects  of  this  kingdom  in  general  ^and-  to  viitfuBe 
into  the  minds  of  the  subjects  of  this  kingdom  groundless  ai)!it'iiiip 
reasonable  discontents  and  prejudices  against  our  present  Sovenoi^ 
I^ord  tlic  King  and  the  Parliament  of  this  kingdom,  and  the  m^mA^ 
tution,  laws,  and  government  thereof  and  to  bring  them  intoiiadoitf 
and  contempt,  on  the  sixteenth  day  of  February,  in  the  thiirty>i^ 
cond  year  of  the  reign  of  our  said  present  Sovereign  I^rd  'te 
King,  with  force  and  arms,  at  London  aforesaid,  to  vit»  in  !^ 
parish  of  Saint  Mary  le  Bow,  in  the  ward  of  Cheap,  he  thft  «4d 
Thomas,  wickedly,  maliciously  and  seditiously  did  wxite  aiMl  pulb- 
lish,  and  cause  to  be  written  and  published,  a  certain  ialse»  soaadil- 
ous,  malicious,  and  seditious  libel,  of  and  concerning  th^  saidill^ 
happy  Revolution,  and  the  said  settlements  and  limitations  ^f  ,it|e 
crown  and  regal  government  of  the  said  kingdoms  and  d<MBi]ft> 
ions;  and  the  said  act,  declaring  the  rights  and  liberties  of  tkt 
subject ;  and  the  said  declaration  of  the  rights  and  liberties  of  ife 
subject  therein  contained,  and  the  hereditary  regal  government  ef 
the  said  kingdoms  and  dominions;  and  also  of  and  conceralag  tie 
legislature,  constitution,  government,  and  laws  of  this  kingdom^;  <t 
and  concerning  our  present  Sovereign  Lord  the  King  that  now  Ik; 
and  of  and  c<>nceruing  the  Parliament  of  this  kingdom,  intituled^ 
^*  Rights  of  Man^  Part  the  Second  i  combining  PrineipU  md 
**  Practice;  by  Thomas  Pifbi^,  Secretary  for  Foreign  Affairs  fs 
**  Congress,  in  the  American  War,  and  Author  of  the  Woirk^  »• 
*'  iiltdcd  Common  Sense,  and  the  First  Part  of  the  Bights  cfMe6fki 
"  the  Second  Edition,  London,  printed  for  J.  S,  Jordan,  2Va.  MM, 
*'  Fleet-Street,  1 792  /'  in  which  said  libel  are  contained,  amomj^ 
other  things,  divers  false,  scandalous,  malicious,  and  seditious  null- 
ters.  In  one  part  thereof,  according  to  the  tenour  and  effect  fal- 
lowing, that  is  to  say,  *^  AU  hereditary  government  is  in  its  nMmre 
^*  tyranny.  An  heritable  cronm^  (meaning,  amongst  othersi,  .the 
crown  of  this  kingdom)  "  or  an  heritahle  throne^  (meaning,  amon^ 
others,  the  throne  of  Uiis  kingdom,)  ^  or  by  what  other  fanc^A 
^y  name  such  things  may  be  called,  have  no  other  sigmficeuU  J&^ 
^'  planation  than  that  mankind  are  heritable  property.  To  'M^ 
^'  rit  a  government,  is  to  inherit  the  people,  eis  if  they  wereftnis 
*^  and  herds.'*''  And  in  another  part  thereof,  according  to  the  tei|oitr 
and  efiect  following:  (that  is  to  say,)  ^^  This  Convention  met '4t 
""  Philadelphia^  in  May  1 78  7,  of  which  General  Weishington  was  tUei- 
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^*  idfnsitUnt.  He  was  not  at  that  twu  connected  trnth  any  <ffthe  StaU 
^'Qovemments^  or  with  Congress.    He  delivered  up  hvt  ctunnmsiifn 
%  when  the  war  ended^  and  since  then  had  lived  a  private  citizen.  The 
f  Cmwentien  went  deeply  into  all  the  subjects^  and  havingyafter  a 
>^  vcttriety  of  debate  and  inwstigation^  agreed  among  thefnselves  upon 
^  the  several piarts  oj  a  Federal  Constitution,  the  next  question  was 
'^*4he  manner  of  gtving  it  authority  and  practice.     For  this  put- 
M'polse,  they  did  not,  like  a  cabal  of  courtiers,  send  for  a  Dutch 
■*^.rS^$dtholder  or  a  Oennan  Elector,  but  they  referred  the  whole  mat- 
^^.Urtothe  sense  and  interest  of  the  country ^"^  (thereby  meaning  and 
4ateiidjDg  tliat  it  should  be  belieyed  that  a  cabal  of  courtiers  had 
iiecit  for  the  said  Prince  of  Orange   and  King  George  the  First, 
liei^tDfore  £lector  of  Hanover,  to  take  upon  themselves  respectively 
Ibe  ^inegal  goyemment  of  the  said  kingdom  and  dominions,  ivithoat 
refenring  to  the  sense  and  interest  of  the  subjects  of  the  said  kiug^ 
doiDt.}^   And  in  another  part  thereof,  according  to  the  tecour  and  ef- 
fect f<iilowiDg;  (that  is  to  say,)  "  The  history  of  the  Edwards  and 
^i  Henries^  (meaning  £dwaras  and  Henries,  heretofore  Kings  of 
^Bogland,)  '^  and  up  to  the  commencement  of  the  Stuarts''^  (meaning 
Stuarts,  heretofore  Kings  of  England,)  "•  exhibits  as  many  instances 
^'  ^  tyronnyas  could  be  acted  within  the  limits  to.  which  the  nation 
^  haa  restricted  it.     The  Stuarts^  (meaning  Stuarts,   heretofore 
^ngs  of  Eagland)  *'  endeavoured  to  pass  these  limits,  ami  their  fate 
:^  is  well  known.    In  all  those  instances,  we  see  nothing  of  a  consti- 
:^  tution,  but  only  of  restrictions  on  assumed  power.    After  this, 
j^  another  fVilUam^  (meaning  the  said  William  Prince  of  Orange, 
^irflerwards  King  of  England,)  ^^  descended  from  the  same  stock,  and 
M  claiming  from  the  same  origin,  gained  possession^''  (meaning  pos- 
^Mision  of  the  Crown  of  Elngland ;)  '^  and  of  the  two  evils,  James  and 
•^  IFi2{ta9n^  (meaning  James  the  SecoM,  heretofore  King  of  Englam), 
miA  the  said  William  Prince  of  Orange,  afterwards  King  of  En- 
glwid,)  ^  the  nation  pnf erred  what  it  thought  the  least ;  since  from 
^■'circumstances  it  must  take  one.  The  act  called  the  Bill  of  Rights'^ 
^^Kaning  the  said  act  of  Parliament,  intitided,  *'  An  Act  declaring  the 
*^  Rights  and  Liberties  of  the  Subject,  and  settling  the  Succession 
M'of  the  Crown")  ^^  comes  here  into  view  ;  what  is  ti"  (meaning  the 
>taid  act  of  Parliament  last  mentioned)  *'  but  a  bargain  which  the 
Mrpairts  of  the  government  made  with  each  other  to  divide  pcwers,^ 
^f^.  pTiffits,  and  privileges  ?^  {metLDin^  that  the  last-mentioded  act  of 
^  J^^ixunent  was  a  bargain  which  the  parts  of  the  government  in  En- 
'  ;glaiid  made  with  each  other  to  divide  powers^  profits,  and  privileges.) 
■9^^  Yoitshall  have  so  much,  and  I  will  hewe  the  rest ;  and  with  respect 
'  ,%^fy  the  nation  it  said.  For  your  share  you  shall  have  the  right  of 
^ff'  petitkming.     This  being  the  case,  the  Bill  of  Rights'^  (meaning 
'liieMidlast-mentioned  act  of  Parliament)  ^^  is  more  properly  a  Bill 
>  ^  ef  Wro$igsand  of  Insult.    As  to  what  is  .called  the  Conventicn 
^  PofrUemcnt,  it^  (meaning  the  said  Convention  of  Lords  Spiritual 
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wid  Temporal,  and  Cbrnmons^  herein  before  mtiAvmiipf^j/^ 
^'^  thing  that  made  itself,  and  then  made  ike  mthmitji^t^^ 
«  acted,    A  ftw  persons  got  together,  and  called  thems^^^j^J^^ 
"  name ;  several  of  thcfn  had  never  been  elected^  Oful  l^ifK^'  ' 
^^  for  the  pfirposc,     Frotn  the  time  of  WilUan^'*  (iheab"  ' 
King   William  the  Third,)  "  a  species  of  govcmmnd 
^'  ing  md  of  this  coalition  Bill  of  Rights*'  (meanitig  tMs^^^J 
intituled,  "An  Act,  declaring;  the  Rifi;hts  and  Liberties  <^;^i^/ 
ject,  and  settling  the  Succession  of  the  Crown,")  "  an^ 
since  the  corruption  introduced  at  the  Hanover  succcssitnS^ 
ing  the  succession  of  the  heirs  of  the  Princess  Sophia,  £1^ 
Duchess  Dowager  of  Hanover,  to  the  crown  and  dignity  of  ^^ 
doni)  ^^  by  the  agency  of  IV alpolc,  that''*  (meaning  tjie  sai^j 
government)  "  can  be  described  hy  no  other  name  tkan  af 
"  gislation,      Thongh  the  parts   may  embarrass  each 
"  whole  has  no  bounds  ;  and  the  only  right  it  acknmvkdg^ 
itself  is  the  right  of  petitioning.     Where  thc-n  is  the  «  ''"' 
either  thai  gives  or  that  restrains  power  ?    It  is  not 
part  of  the  government  (meaning  the  government  of  tliift 
dom)  ''*'  is  elective,  that  makes  it  less  a  despotism,  if  the  ptr^^. 
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"  elected  possess  afterwards,  as  a  Parliament,  unlimiteif^jMif^f 
*^  election  in  this  case  becomes  separated  from  represenmj^^^'^^^ 
**  the  candidates  are  candidates  for  despotism''  And  ill 
**  part  thereot  according  to  the  tenour  and  effect  followibg ; 
is  to  say,)  "  The  attention  of  the  government  of  Engw^ 
^'  I  rather  clwose  to  call  it  In/  this  name  than  the  English  jti 
"  mentj  appears,  since  its  political  connexion  with  Germcm^^tf 
*•*•  ha/ve  been  so  completely  engrossed  and  absorbed  by  fpreigti^e^^ 
"  fairs,  and  the  means  of  raising  taxes,  thai  it  seems  to  msf /^jf ' 
"  other  purposes.  Domest^  concerns  are  neglected;  i^iSJ? '' 
"  respect  to  regular  laws,  there  is  scarcely  such  a  thin^J 
in  another  part  thereof,  according  to  the  tenour  and  effect  uf 
(that  is  to  say,)  *'  With  respect  to  the  two  Houses  of  ^  . 
^  English  Parliament  (meaning  the  Parliament  of  tl^' 
dom)  *'  is  composed,  they  appear  to  be  effectually  inftuencei  ^ 
*'  and,  as  a  legislature,  to  have  no  temper  of  its  own.  The 
(meaning  the  minister  employed  by  the  King  of  this  r»l|bi 
administration  of  the  government  thereof,)  "  whoever  he  eii 
"  7nay  be,  touches  it"  (meaning  the  two  Houses  of  P 
this  kiuodom)  "  as  with  an  opium  wand  ;  and  it'  (meaniittj;; 
Hou&cs  of  Parliament  of  this  kingdom)  "  sleeps  obedienc^l^; 
"  we  look  at  the  distinct  abilities  of  the  two  Houses^  ( 
two  Houses  of  Parliament  of  this  kingdom,)  ^the  di 
"  appear  so  great,  ets  to  shaiv  the  inconsistency  of  pi 
^  where  there  can  be  no  certainty  of  the  jtidgment  ti^use  £ 
"  ed  eu  the  state  of  representation  is  in  England*'  (m 
state  of  represeutatioQ  of  the  Commons  of  tills  kiogdoni^)  ^ 
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'^  hood    compared  with   what  is  called  the    House    of  Lords 
(meaning  the  Lords  Spiritual  and  Temporal  in  Parliament  assem- 
bled ;)  *^  dnd  so  little  is  this  nicknamed  Housed  (meaning  the  House 
of  Lords)  ^^  regarded^   that  the  people  scarcely   inquire  at  any 
^  time  what  it  is  doing.    It  (meaning  the  said  House  of  Lords)  ^'  op- 
**  pears  also  to  be  most  under  influence^  and  the  furthest  removed 
•*  from  the  general  interest  of  the  nation.^    And  in  anoth^  part 
thereof,  according  to  the  tenour  and  effect  following,  viz.     ^'•Having 
"  thus  glanced  at  some  of  the  defects  of  the  two  Houses  of  Parlia" 
**  mtnf*  (meaning  the  Parliament  of  this  kingdom,)  "  I  proceed  to 
**  what  is  called  the  Crown^  (meaning  the  Crown  of  this  kingdom,) 
upon  which  I  shaU  he  very  concise.    It^  (meaning  the  crown  of 
this  kingdom)    *^  signifies  a  nominal  office  of  a  million  sterling 
"  ayeaty  the  business  of  which  consists  vi  receiving  the  money. 
**  Whether  the  person^  (meaning  the  King  of  this  realm)  "  he  wise 
"  or  foolish,  sane  or  insane^  a  native  or  a  foreigner^  matters  not. 
♦*  Every  ministrif*  (meaning  the  ministry  employed  by  the  King  of 
this  realm  in  the  administration  of  the  government  thereof)  "  acts 
^  upon  the  same  idea  that  Mr.  Burke  writes  ;  namely^  that  the  peo* 
^  pie  (meaning  the  subjects  of  this  kingdom)  "  must  he  hoodwinked^ 
^  and  held  in  superstitious  ignorance  by  some  bugbear  or  other  ; 
"  and  what  is  called  the  Crown^^  (meaning  the  crown  of  this  king- 
dom)   "  answers  this  purpose,   and  therefore  it  answers  all  the 
"  purposes  to    be  expected  from  it.     This  is  more  than  can  be 
"  said  of  the  other  two   branches.      The  haiard  to  which  this 
**  offiee^  (meaning,  amongst  others,  the  office  of  King  of  this  realm) 
^*  IS  exposed  in  all  countries^  (meaning,  amongst  others,   this  king- 
dom,) ^  15  not  from  any  thing  that  can  Juippen  to  the  man^  (mean- 
ing the  King,)  ^'  btU  from  what  may  happen  to  the  neUion'^  (mean- 
ing amongst  others,   this  kingdom ;)    *'  Ihe  danger  of  its  coming 
**  to  its  senses.'"     And  in  another  part  thereof,  according  to  the 
tenoitT  and  effect  following ;  (that  is  to  say,)  ^*  /  happened  to  be  in 
**  England  at  the  celebration  of  the  centenary  of  the '  Revolution 
^  of  \  688.     The  characters  of  William  and  Mary*^  (tneaning  the 
said  late  King  William  and  Queen  Maiy)  ^  have  always  appeared 
**  to  me  detestable  ;  the  one*''  (meaning  the  said  King  William)  "  seek- 
«*  ing  to  destroy  his  uncle,  and  the  other*'*  (meaning  the  said  Queen 
Mary)  "  her  father,  to  gel  possession  of  power  themselves  ;  yet  as 
**  the  nation  was  disposed  to  think  something  of  that  event,  I  felt 
*<  hurt  at  seeing  it  ascribe  the  whole  reputation  of  it  to  a  man'* 
(meaning  the  said  late  King  William  the  Third)  »*  who  had  under- 
^  taken  has  a  job,  and  who,  besides  what  he  otherwise  got,  charged  six 
*^  himdreaihousand  pounds  for  the  expense  of  the  little  fleet  that  brought 
**  Mmfrom  Holland,  George  the  Flrst^  (meaning  George  the  First,  late 
King  of  Great  Britain,  &c.)  "  acted  the  same  close  fisted  part  as  Wil- 
^  liam  the  Third  had  done,  and  bought  the  Dutchy  of  Bremen  with  the 
^  money  he  got  from  England,  two  hundred  and  fifty  thousand  pounds 
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'^  aver  and  above  his  pay  as  King  ;  and  having  thus  purchased  U 
^^  at  the  expense  of  Enghtmd^  a£kd  it  to  his  Hanoverian  daminimu 
^^  for  his  own  private  profit. — In  fact,  every  nation  that  does  not 
*'  govern  itself  is  governed  as  a  job  ;  England  has  been  the  prey 
'*  rfj^f^  ever  since  the  Revolution,^^  And  in  another  part  thereof 
^^  according  to  the  tenour  and  effect  following :  (that  ib  to  say,) 
^  The  fraud,  hypocrisy,  and  imposition  of  Governments^^  (nieaning^ 
amongst  others,  the  government  of  this  kingdom,)  *^  are  new  hi' 
'^  ginning  to  be  too  well  understood  to  promise  them  anv  long  ca* 
^'  reer.  The  farce  of  monarchy  and  aristocracy  in  aU  countries 
**  is  following  that  of  chivalry,  and  Mr,  Burke  is  dressing  for 
^^he  fitfuroL  Let  it  then  pass  quietly  to  the  tomb  of  all  e&er 
^  follies^  and  the  mourners  be  comforted.  The  time  is  not  very 
^^  distant  when  Enghmd  will  laugh  at  itself  for  sending  to  Hd- 
^^  land,  Hanover,  ZeU,  or  Brunswick,  for  men^  {me^mag  the  Kings 
of  these  realms,  bom  out  of  the  same,  nrho  have  acceded  to  Uie 
crown  thereof  at  and  since  the  Revolution,)  ^'  at  the  expense  of  a 
**'  pUlUon  a  year,  who  understood  neither  her  laws,  her  language^ 
'^  nor  her  interest ;  and  whose  capacities  would  scarcely  have  ft- 
*^  ted  them  for  the  office  of  a  parish  constable.  If  government 
*^  could  be  trusted  to  such  hands,  it  must  be  some  easy  and  mi* 
*^  pie  thing  indeed;  and  materials  fit  for  all  the  purposes  wum  he 
^'  found  in  every  town  and  village  in  England/*  In  contempt  clour 
saM  Lord  the  King  and  his  laws,  to  the  evil  example  of  all  othen 
in  the  like  case  oflfending,  and  against  the  peace  of  our  said  Lord  tiie 
King,  his  crown  and  dignity.  And  the  said  Attorney  General  of 
our  said  Lord  the  King,  for  our  said  Lord  the  King,  further  gives 
the  Court  here  to  understand  and  be  informed,  that  the  said 
Thomas  Paine,  being  a  wicked,  malicious,  seditious,  and  ill- 
disposed  person,  and  being  greatly  disaffected  to  our  said  Sovereign 
Lord  the  now  i^ing,  and  to  the  happy  constitution  and  govemmeiit 
of  this  kingdom,  and  most  unlawfully,  wickedly,  seditiously,  aodmali* 
ciously  devising,  contiivnng,  and  intending  to  scandalize,  traduce,  and 
vilify  the  late  happy  Revolution,  providentially  brought  about  and  ef- 
fected under  the  wise  and  prudent  conduct  of  His  Highness  William, 
heretofore  Prince  of  Orange,  and  afterwards  King  of  England, 
France,  and  Ireland,  and  the  dominions  thereunto  belonging ;  and 
die  acceptance  of  the  crown  and  royal  dignity  of  King  and  ^ueen  of 
England,  France,  and  Ireland,  and  the  dominions  thereunto  belonging, 
byHis*said  Highness  William,  and  her  Highness  Mary,  heretofore 
Prince  and  Princess  of  Orange ;  and  the  means  by  which  the 
same  Revolution  was  accomplished  to  the  happiness  aad  wellkie 
bf  this  ^alm  ;  and  to  scandalize,  traduce,  and  vilify  tii^  Convene 
tion  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  at  whose 
request,  and  b;^'  whose  advice,  Their  said  Majesties  did  accept, 
^tbc  said  crown  and  royal  dignity;  and  to  scandalize,  traduce,  and 
4nify  the  act  of  the  Parliament  holden  at  Westminster  in  the  first 
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feuotihe  re%D  of  Their  said  Majesties  Kixig  William  and  Ctueen 
Mary,  iotituled ''  An  Act  declaring  tiu  Rights  and  Liberties  of  the  Sub^ 
Jeetj  and  seUlmg  the  succession  of  the  Cronm^^  and  the  declaration  of 
i%h(8  and  liberties  in  ttie  said  act  contained ;  and  also  the  limitar 
tions  and  settlements  of  the  crovn  and  regal  government  of  the  said 
kingdoms  and  dominions  as  by  law  established ;  and  also  by  most 
wicked,  cunning,  and  artful  insinuations  to  represent,  suggest,  and 
cause  it  to  be  believed,,  that  the  said  Revolution,  and  the  said  set- 
tlements and  limitations  of  the  crown  and  i  egal  government  of  the 
said  kingdoms  and  dominions,  and  the  said  declaration  of  the  rights 
and  liberties  of  the  subject,  were  contrary  to  the  rights  and  intep- 
ttls  of  the  subjects  of  this  kingdom  in  general ;  and  that  the 
regal  government  of  this  kingdom  was  a  tyranny.  And  also 
by  most  wicked,  cunning,  and  artful  insinuations,  to  represent,  sug- 
gest, and  cause  it  to  be  believed,  that  the  Parliament  of  this  king- 
dom was  a  wicked,  corrupt,  useless,  and  unnecessary  establish- 
ment ;  and  that  the  Kin^  and  Lords  Spiritual  and  Temporal,  and 
Commona,  in  Parliament  assembled,  wickedly  tyrannized  over  and 
oppressed  the  subjects  of  this  kingdom  in  general ;  and  to  infuse 
inCo  the  minds  of  the  subjects  of  this  kingdom  groundless  and  un- 
reasonable discontents  and  prejudices  against  our  {>resent  Sovereign 
Lord  the  King  and  the  Parliament  of  this  kingdom,  and  the  consti- 
tution, laws,  and  government  thereof^  and  to  bring  them  into  hatred 
and  contempt,  on  the  sixteenth  day  of  February,  in  the  thirty-se- 
cond year  of  the  reign  of  our  ssdd  present  Sovereign  Lord  the 
King,  by  force  and  arms,  at  London  aforesaid,  to  wit,  in  the 
parish  of  Saint  Mary  le  Bow,  in  the  ward  of  Cheap,  he  the  said 
Thomas,  wickedly,  maliciously  and  seditiously  did  print  and^  pub- 
lish, and  cause  to  be  printed  and  published,  a  certain  false,  scandal- 
ous, malicious,  and  seditious  libel,  of  and  concerning  the  said  late 
happy  Revolution,  and  the  said  settlements  and  limitations  of  the 
crown  and  regal  government  of  the  said  kingdoms  and  domin- 
ioos ;  and  the  said  act,  declaring  the  rights  and  liberties  of  the 
subject ;  and  the  said  declaration  of  the  rights  and  liberties  of  the 
subject  therein  contained,  and  the  hereditary  regal  government  of 
the  said  kingdoms  and  dominions ;  and  also  of  and  concerning  the 
legislature,  constitution,  government,  and  laws  of  this  kingdom ;  and  of 
aod  concerning  our  present  Sovereign  Lord  tlie  King  that  now  is, 
and  of  and  concerning  the  Parliament  of  this  kingdom,  intituled, 
**  Rights  of  Man^  Part  the  Secotid,  cotnbining  Principle  and  Prac- 
**  lice;  hy  Thomas  Painty  Secretary  for  Foreign  Affairs  to  Con-' 
^  gress  m  the  American  War^  and  Author  of  the  Work,  intitw- 
'*'  Itd^  Common  Sense,  and  the  First  Part  of  the  Rights  of  Man  ;  the 
^  Second  Edition  ;  London,  Printed  for  J.  S.  Jordm,  No.  1 66,  Fleet- 
*-*"  Street.^  In  which  said  libel  are  contained,  amongst  other  things^  di- 
v^s  false,  scandalous,  maUcious,  and  seditious  matters.  In  one  pmi 
thereof  according  to  the  tcnour  and  effect  following  |  (that  id  to  say,) 
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**  All  hercditarjf  gfupsmment  is  in  its  Tt^rttirc  ^ainw»  An  herii^ 
^  able  cramif  (meaoir^,  amongst  others,  the  crowq  of  thh  luiigdom^ 
"  or  an  heritable  throne'^  (meaning,  amongst  others,  the  throne  of  thii 
kingdom,)  "  ar  by  rvhal  other  fanciful  name  such  things  may  if 
^<^  called^  nave  no  other  significant  explanation  than  that  mankind  on; 
*^  heritable  property*  To  inJierit  a  government^  ift  to  inherit  the  peo* 
"  ple^  as  if  they  were  flocks  and  herdsJ*^  And  in  another  part 
thereof,  according  to  the  tenour  and  effect  following;  (that  is  to 
saj,)  '^  This  Convention  met  at  Philadelphia^  in  May  1787,  ofnhieh 
*'  General  Washington  was  elected  president.  He  was  not  at  that^ 
*'  time  connected  with  any  of  the  Stale  Governments^  or  with  Congress, 
'^  He  delivered  9qf  his  commission  when  the  war  ended,  and  si f  ice  tinen 
^  had  Uved  a  private  citizen.  The  Convention  went  deeply  into  aU 
^  the  subjectSy  and  havings  after  a  variety  of  debate  and  investiga- 
^^  tiot^  agreed  among  themselves  upon  the  several  parts  of  a  Federal 
^*  Constitution,  the  next  question  was  the  manner  of  giving  it  autho- 
'*  rity  and  practice.  For  this  purpose^  they  did  not,  like  a  cabal  of 
''  courtiers,  send  for  a  Dutch  Stadtholda-  or  a  German  Elector,  but 
^^  they  referred  the  whole  matter  to  the  sense  and  interest  of  the 
''  country*''  (thereby  meaning,  and  intending  that  it  should  be  believed, 
that  a  cabal  of  courtiers  had  sent  for  the  said  Prince  of  Orange  and 
King  George  the  First,  heretofore  Elector  of  Hanover,  to  take  upon 
themselves  respectively  the  regal  government  of  the  said  kingdoms  and 
dominions,  without  referring  to  the  sense  and  interest  of  the  subjects  of 
the  said  kingdoms.)  And  in  another  part  thereof,  according  to  the  tenour 
and  effect  following ;  (that  is  to  say,) ''  The  history  of  the  Edwards  and 
*'  Henries'*'  (meaning  Edwards  and  Henries,  heretofore  Kings  of  Eng- 
land,) '*  and  up  to  the  conunencement  of  the  Stuarts**  (meaning  Stuarts, 
heretofore  Kings  of  England,) ''  exhibits  as  many  instances  if  tyranny 
'*  as  could  be  acted  wUMn  the  limits  to  which  the  nation  heM  restricted 
"  t^  The  Stuarts**  (meaning  Stuarts,  heretofore  Kings  of  England) 
^^  mdeavoured  to  pass  those  limits,  and  their  fate  is  well  known.  In 
''  all  those  instances,  we  see  nothing  of  a  constitution,  but  only  efre* 
*'  strictions  on  assmned power .  After  this,  another  WiUianC*  (mean- 
ing the  said  William  Prince  of  Orange,  afterwards  King  of  England,) 
"  descended  from  the  same  stock,  and  claiming  from  the  same  origin, 
**  gained  possession**  (meaning  possession  of  the  crovra  of  England ;) 
"  and  of  the  two  evils,  James  and  William**  (meaning  James  the  Se- 
cond, heretofore  King  of  England,  and  the  said  William  Prince  of 
Orange,  afterwards  King  of  England,)  ''  the  nation  preferred  what  it 
"  thought  the  least ;  since  from  circumstancos  it  must  take  one.  The 
"  act  called  the  Bill  of  Rights^  (meaning  the  said  act  of  Parliament, 
intituled,  ^'  An  Act  declaring  the  Rights  and  Liberties  of  Up^^Subject, 
*«  and  settling  the  Succession  of  the  Crown^)  '<  comes  het€0itm  view ; 
<*  what  is  it**  (meaning  the  said  act  of  Parlilonent  last  mentioioech  ^  but 
«*  a  bargain  which  the  parts  of  the  government  made  with  earn  other 
^  to  divide  powers,  profits,  and  privileges?^  (meaning  that  the  said 
hBt-meotioned  act  of  Parliament  was  a  bargain  which  the  parts  of  the 
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^oreroment  in  Eoglaad  ipade  with  each  otiier  to  diiride  poweri)  profits, 
aiod  privilieges.)  ''  Yati  shall  have  so  fiuuh^  and  I  rvmhave  the  rest; 
^  and  with  respect  to  the  nation  it  said.  For  your  share  you  shall  hav€ 
**  the  right  of  petitictiing.  This  being  the  case,  the  Bill  of  Rights" 
^foeaoiiig  the  said  last-mentioqed  act  of  Pailiament^  *' is  more  pro- 
^  perly  a  Bill  of  Wrongs  and  of  insult.  As  to  what  is  called  the 
^'  Convention  Parliament,  tl^  (meaning  tlic  said  Convention  of  Lords 
Spiritual  and  Temporal,  and  Cooamous,  herein  before  mentioned) 
^  was  a  thing  that  made  itself  and  then  matle  the  authmity  by  which 
**  it  acted,  A  few  persons  gat  togethsr,  and  called  themselves  by  that 
**  name  ;  several  of  theth  had  never  been  elected,  and  none  of  them  for 
'*  the  purpose.  From  the  time  of  William^  (meaning  the  said  King 
WiUiom  the  Third,)  "  a  species  of  government  arose^  issuing  mii  ^ 
^  this  coalition  Bill  <f  Rights'^  (meaning  the  said  act,  intituled,  '^  An 
^  Act,  declaring  the  Rights  and  Liberties  of  the  Subject,  and  set- 
^  tling  the  Succession  of  the  Crown,")  "  and  more  so  since  the  cor- 
^'  ruption  introduced  at  the  Hanover  succession*^  (meaning  the  suc^ 
cession  of  the  heirs  of  the  Princess  Sophia,  Electress  and  Duchess 
Dowager  of  Hanover,  to  the  crown  and  dignity  of  this  kingdom) 
^  by  ike  agmcy  of  Watpole,  that^  (meaning  tlie  said  species  oi 
government)  **  can  be  described  by  no  other  name  than  a  despotic 
**  legislation.  Though  the  parts  may  embarrass  each  other^  the 
"  whole  has  no  bounds ;  and  the  only  right  it  acknowledges  out  of 
**  itself  is  the  right  of  petitioning.  Where  then  is  the  constilutien 
either  that  gives  or  that  restrains  power?  It  is  not  because  a  part 
of  the  government^  (meaning  the  government  of  this  kingdom)  ^'  is 
elective,  that  makes  it  less  a  despotism,  if  the  persons  so  eleeted 
possess  afterwards,  as  a  Parliament,  unlimited  powers ;  election 
^  in  this  case  becomes  separated  from  representation,  and  the  candb- 
^  dates  are  candidates  for  despotism,^^  And  in  another  part  thereof,  ac- 
cording to  the  tenour  and  effect  following ;  (that  is  to  say,)  ^'  The  atten- 
**  tion  of  the  government  of  EngUmd  Cfor  I  rather  choose  to  caU  it  by 
**"  this  name  than  the  English  government)  appears,  since  its  political 
^'  connexion  with  Germany,  to  have  been  so  completely  engrossed  und 
^  absorbed  by  foreign  aj^airs,  and  the  means  of  raising  taxes,  that 
it  seems  to  exist  for  no  other  purposes.  Domestic  concerns  are 
**  neglected:  and  with  respect  to  regular  lawj  there  is  scarcely 
<*  such  a  thingJ*^  And  in  another  part  thereof^  according  to 
the  tenour  and  effect  following ;  (that  is  to  say^  "  With  respect  to 
"  the  two  Houses  of  whim  the  English  Parliament'^  (mean-* 
ini;  the  Parliament  of  this  kingdom)  ^  t^  composed,  they  appear 
^  to  be  effectually  infUienced  into  one;  ana,  as  a  legislature^ 
**  to  hefvi^no  temper  of  its  own.  The  minister**  (meaning  the 
mioister  "iiobployed  by  the  King  of  thb  realm  in  the  administration  of 
the  government  thereof)  ^^  whoever  he  at  any  time  may  be,  touches 
**  it  (meaning  the  two  Houses  of  Parliament  of  this  lungdom)  '^as 
'•*'  fpifii  an  opium  wand;  andit^  (meaning  the  two  Houses  of  Pariia- 
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neDt  of  this  kiqgdom)  ^  sleeps  obedience.  But  ifne  look  at  the  dis- 
**  tinct  dfnUties  of  the  two  Houses*'*  (ineaniog  the  two  Houses  of  Par- 
liament of  this  JuDgdom,)  '*  the  difference  will  appear  so  greats  as  to  ^ 
'*  show  the  inconsistency  of  placing  power  where  there  can  be  no  ier^ 
^  tennty  of  the  Judgment  to  use  it.  Wretched  a^  the  state  of  repre- 
'^  sentation  is  in  England*^  (meaning  the  state  of  representation  of 
^e  Commons  of  this  kingdom,)  ^*  itis  manhood  compared  with  what  ^ 
"^  is  called  the  House  rf  Lards'^  (meaning  the  Loitis  Spiritual  wd 
Temporal  in  Parliament  assembled;)  ^  and  so  little  is  Ais  mck-nor 
^<  972^  Hous^  (meaning  the  House  of  Lords)  ^*  regarded^  that  thi 
^  people  scarcely  inquire  at  any  time  what  it  ts  doing.  If*  (mean-  4 
ifig  the  said  House  of  Lords)  **  appears  also  to  be  most  under  hfii* 
*'  ence^  and  the  furthest  removed  from  the  general  interest  rf  thenar 
^^^tion.^  And  in  another  part  thereof  according  to  the  tenour^and 
eflfect'following,  viz.  ^*  Having  thus  glanced  at  some  of  the  defedts  of 
*^  the  two  Houses  of  ParUamenl^^  (meaning  the  Parliament  of  thii^ 
Idngdom,^  ^  I  proceed  to  what  is  called  the  Crown^  (meaning  the 
crown  of  this  kingdom,)  *^  upon  which  I  shall  be  very  concise.  If* 
(meaning  the  crown^of  this  kingdom  ^*  signifies  a  nominal  office  oj 
*^  a  miUion  sterling  a  year^  the  business  of  which  consists  in  receiv- 
^  ing  the  money.  Whether  the  person^  (meaning  the  King  of  this 
realm)  **  be  wise  or  foolish^  sane  or  insane^  a  native  or  aforeignn^ 
^  matters  not.  Every  ministry"  {mehning  the  ministry  employed 
by  the  Ring  of  this  realm  in  the  administration  of  the  government 
diereofy  *'  acts  upon  the  same  idea  thed  Mr.  Burke  writes;  wan^^ 
**  that  the  people  (meaning  the  subjects  of  this  kingdom)  '^  must  oc 
^  hoodwinked  and  held  in  superstitious  ignorance  ly  some  bugbear 
^  or  other;  and  what  is  called  the  Crown**  (meaning  the  Crown  of 
this  kingdom)  **  answers  this  purpose^  and  therefore  it  answers  aU 
*^  the  purposes  to  be  expected  from  it.  This  is  more  than  can  be 
'^  said  of  the  other  two  branches.  The  hazard  to  which  this  office** 
(meaning,  amongst  others,  the  office  of  King  of  thb  realm)  **  ts  ex- 
'*  posed  in  all  countries**  (meaning,  amongst  others,  this  kingdom,) 
^<  t^  not  from  any  thing  that  can  happen  to  the  man**  (meaning  the 
King,)  ^  but  from  what  may  happen  to  the  nation**  (meaning, 
amongst  others,  this  kingdom;)  ^*  the  danger  of  its  coming  to  its 
**  senses.**  And  in  another  part  thereof  according  to  the  tenour  and 
effect  following;  (that  is  to  say,)  *'  I  happened  to  be  in  England  at 
*<  the  celebration  of  the  centenary  rf  the  Revolution  of  1688.  7^ 
'*  characters  of  WiUiam  and  Miiry^(mean^  the  said  late  King  Wil- 
liam and  Queen  Mary)  ^  have  always  appeared  to  me  detestaile ; 
*^  the  one^  (meaning  the  said  late  King  William)  ^  scfking  to  des- 
*'  troy  his  uncte^  and  the  other**  (meaning  the  said  Q,lU90i^  Mary) 
^  her  father^  to  get  possession  of  power  tht^iksetvts  ;  yet  asAe  nation 
'*  was  disposed  to  think  something  of  that  event,  I  felt  hurt  at  seeing 
it  ascribe  the  whole  reputation^  it  to  a  man**  (meaning  the  said  late 
King  WiUiam  the  Thir^  '« wh^  had  undertaken  it  as  a  jokt  and 
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'^  mkfit  besides  nkai  he  oihermse  goi^  charged  six  hmdred  Uumsand 
*'\  pcunds  far  the  expense  of  the  UUle fleet  that  hreuglM  hlmfrem  H6U 
'^  land.  George  the  Ftrsf*  (meaniog  George  the  First,  late  King  of 
Great  Britain,  &c.)  acted  ths  same  close-flstedpari  as  WilUtnC'  (meaiH 
log  the  said  King  William  the  Third)  ^'  had  doneyandboughi  the  But- 
chy  of  Bremen  with  the  money  he  goifrom  England,  tmo  hundred 
and  fifty  thousand  pounds  over  and  above  his  pay  as  King  ;  an^ 
keamg  thus  purchased  it  at  the  expense  ofEnglandj  addeditto  hia 
^  Hanoverian  dominions  far  his  dnm  private  profit, — Infact,  every 
*'  nation  that  does  not  govern  itself  is  governed  as  a  job :  England 
^  has  been  the  prey  of  jobs  ever  since  the  Revolution^"  4iid  in 
another  part  thereof,  accordion  to  the  tenour  and  effect  foUowii^^ 
(that  is  to  saj,)  '^  The  frauds  Tn^nnnisy^  and  imposition  ofgovemr 
^  nigpti^  (meaning,  amongst  others,  the  government  of  this  kingdom^) 
*^  m  now  beginning  to  be  too  well  understood  to  promise  them  any 
*^  long  career.  The  farce  of  monarchy  and  aristocracy  in  all  couit- 
^*  tries  is  following  that  of  chivalry^  and  Mr.  Burke  is  dressing  for 
^  thefuneral.  Ixtitthenpassmdethto  the  tomb  of  all  other fmies^ 
'*  and  the  mourners  be  comforted*  The  time  is  not  very  distant  when 
'*  England  will  laugh  at  itself  for  sending  to  Holland,  Hanover, 
**•  ZeUf  or  Brunswick  J  for  men^*  (meaning  the  Kings  of  these  realms^ 
bom  out  of  the  same,  who  have  acceded  to  the  crown  thereof  at  and 
since  the  Revolution,)  ^'' at  the  expense  of  a  million  ayear^  who  under* 
^'  stood  neither  her  laws,  her  language,  nor  her  interest ;  and  whose 
^'  capacities  would  scarcely  have  fitted  them  far  the  oMce  of  a  parish^ 
''*'  constable.  If  government  could  be  trusted  to  such  nands,  it  must  bo 
*'*  some  easy  and  single  thing  indeed;  andmaterials  fit  for  all  Ike 
^  purposes  may  be  Jound  in  every  town  and  village  in  England.'^ 
In  contempt  of  our  said  Lord  the  King  and  his  laws,  to  the  evil 
example  of  all  others  in  the  like  case  offending,  and  against  the  peace 
of  our  said  Lord  the  King,  his  crown  and  dignity.  And  the  said 
Attorney  General  of  our  said  Lord  the  King,  for  our  said  Lord 
the  King,  further  gives  the  Court  here  to  understand  and  be  in- 
formed, that  the  said  Thomas  Paine,  being  a  wicked,  seditious, 
and  ill-dispoeed  person,  and  wickedly,  seditiously,  and  maliciously 
intending  to  scandalize,  traduce,  and  vilify  the  character  of 
the  said  late  Sovereign  Lord,  King  William  the  Third,  and 
the  said  late  happy  Revolution,  and  the  Parliament  of  Eng- 
land, by  whose  means  the  same  was  established,  commonly  called 
the  Convention  Parliament;  and  the  laws  and  statutes  of  this  realm 
limiting  and  establishing  the  succession  of  the  crown  of  this  king^ 
dom,  and  the  statute  declaring  the  rights  and  liberties  of  the  sub- 
ject, commonly  called  the  Bill  of  Rights,  and  the  happy  constitu- 
tioo  and  government  of  thp  kingdom,  as  by  law  establisMd,  and  to 
bring  the  constitutipn,  legislation,  and  government  of  this  kingdom 
ioio  hatred  and  contempt  with  His  Majesty's  subjects;  and  to  stir 
up  99A  excite  discontents^and  seditions  i^ong  Hk  Mi^esty's  s^b^ 
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meDt  of  this  kiqgdom)  ^  sleeps  obedience.  But  if  fie  look  at  the  Us- 
^  tinct  ainUties  tf  the  tno  Houses*^  (meaning  the  two  Houses  of  Par- 
liament of  this  kingdom,)  '*  the  difference  will  appear  so  greaty  as  to  « 
^''  show  the  inconsistency  rf placing  power  where  there  can  he  no  ier* 
'^  tamty  of  ike  judgment  t4  use  it.  Wretched  as  the  state  of  repre' 
^^  sentation  is  in  England**  (meaning  the  state  of  representation  of 
J^e  Commons  of  this  kingdom,)  *^  itis  manhood  compared  with  what  * 
^  is  called  the  House  rf  Lords^  (meaning  the  Loids  Spiritual  and 
Temporal  in  Farlmment  assemblea;)  ^'  oi^f  so  Utile  is  Ais  nick-net' 
**<  med  House^  (meaning  the  House  of  Lords^  ^'  regarded,  that  tiU 
^  people  scarcely  inquire  at  any  time  what  it  u  domg.  If*  (inein-  4 
wig  the  said  House  of  Lords)  "  appears  also  to  be  most  under  n^ 
^*  ence^  and  the  furthest  removed  from  the  general  interest  rf  the  na- 
^^^tionJ"  And  in  another  part  thereof^  according  to  the  tenour^and 
efibct'following,  viz.  ^^  Having  thus  glanced  at  some  of  the  drfeds  rf 
**  the  two  Houses  of  Parliament**  (meaning  the  Parliament  of  thk^ 
Idngdom^  ^  /  proceed  to  what  is  called  me  Crown"  (meaning  the 
crown  of  this  kingdom,)  *^  upon  which  I  shall  be  very  concise.  If 
(meaning  the  crowa  of  this  kingdom  ^<  signifies  a  nominal  ^^ffice  of 
^  a  million  sterling  a  year,  the  business  rf  which  consists  in  receiv- 
^  ing  the  money.  Whether  the  person**  (meaniDg  the  King  of  this 
realm)  **  be  wise  or  foolish,  sane  or  insane,  a  nciive  or  afcretgntr, 
^  mMers  not.  Every  ministrv**  (meaning  the  ministry  employed 
by  the  King  of  this  realm  in  we  administration  of  the  government 
thereof y*'  acts  upon  the  same  idea  ^utt  Mr.  Burke  writes;  name^, 
**  that  the  people  (meaning  the  subjects  of  this  kingdom)  ^^  must  be 
*'  hoodwinked  and  held  in  superstitious  ignorance  hf  some  bugbear 
^  or  other:  and  what  is  called  the  Crown**  (meaning  the  Crown  of 
this  kingdom)  **  answers  this  purpose,  and  therefore  it  answers  all 
**  the  purposes  to  be  expected  from  it.  This  is  more  than  can  be 
*^  said  of  the  other  two  branches.  The  hazard  to  which  this  rfficfT 
(meaning,  amongst  others,  the  office  of  King  of  this  realm)  <*  is  ex- 
^*  posed  in  all  countries**  (meaning,  amongst  others,  this  kingdom,) 
^*  ti  not  from  any  thing  that  can  happen  to  the  man**  (meaning  the 
King,)  "^  but  from  what  may  happen  to  the  nation*^  (meaninf^ 
amongst  others,  this  kingdom;)  ^^  the  danger  rf  its  coming  to  its 
**  senses.'**  And  in  another  part  thereof^  according  to  the  tenour  and 
effect  following;  (that  is  to  say,)  ^'  /  happened  to  be  in  England  at 
•^  the  celebration  of  the  centenary  of  the  Revolution  ^1688.  The 
'*  characters  of  William  and  Miiry'^(meaniag  the  said  late  King  Wit> 
Ham  and  Queen  Mary)  **  have  always  appeared  to  me  detestable  ; 
^  the  one**  (meaning  the  said  late  King  William)  ^  seeing  to  des- 
*'  troy  his  unde,  and  the  other'*  (meaning  the  said  (Idibii^  Mary) 
^  her  father,  to  get  possession  of  power  tk^nsdves  ;  yet  as  the  nation 
'*  was  disposed  to  think  something  of  thai  event,  I  felt  hurt  at  seeing 
^  it  ascribe  the  whole  reputcAioi^it  to  a  man**  (meaning  the  said  late 
''  Kuig  William  the  Tbir^  '« who  had  uifdetiaken  it  as  a  joft  and 
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'^  ivibtf,  6efM{etf  tvAa<  he  otherwise  gai^  charged  six  hmdrtft  Amtsand 
*'^  pounds  for  the  expense  of  ih£liUUJleei  thai  hreugtk  htmfrom  H6U 
^  land,  George  the  Firsr  (meaning  George  the  First,  late  King  of 
Great  Britain,  &c.)  acted  th^  same  close-fisted  pofi  as  WHUtnC'  (mean- 
ing the  said  King  William  the  Third)  ^'  had  done,  a;nd bought  the  But- 
*^  chy  of  Bremen  with  the  money  he  got  from  Engl/ond^  tno  hundred 
^  OMd  fifty  thousand  pounds  over  and  above  his  pay  as  King  ;  and^ 
^  kaving  thus  purchased  it  at  the  expense  of  England^  addedit  to  hio 
^  HeuMverian  dominions  for  his  dnm  private  profit. — In  fact,  every 
nation  that  does  not  govern  itself  is  governed  as  a  job :  England 
has  been  the  prey  (fjobs  ever  since  the  Revolution.^  Ajod  in 
another  {xart  thereof,  according  to  the  tenour  and  effect  following^ 
(that  is  to  saj,)  ^  The  fraudj  hypocrisy^  and  imposition  ofgovemr 
^  nunt^  (meaning,  amongst  others,  the  government  of  this  kingdom^} 
^  <S^  now  beginning  to  be  too  well  understood  to  promise  than  any 
^  long  career.  The  farce  of  monarchy  and  aristocracy  in  all  coun^ 
^*  tries  is  folloning  that  of  chivalry,  and  Mr.  Burke  is  dressing  for 
^  thefuneraL  Let  it  then  pass  mdeth^  to  the  tomb  of  all  other folUes^ 
^*  andthe  mourners  becomfortea.  Thetime  is  mift  very  distant  when 
**  England  will  laugh  at  itself  for  sending  to  Holland^  Hanover, 
^  Zell^  or  Brunswick,  for  men^'*  (meaning  the  Kings  of  these  realms^ 
bom  out  of  the  same,  who  have  acceded  to  the  crown  thereof  at  and 
since  the  Revolution,)  *•'•  at  the  expense  of  a  million  ayear,  whounder* 
^^  stood  neither  her  laws^  her  language,  nor  her  interest ;  and  whose 
^^  capacities  would  scarcely  have  fitted  them  for  the  office  of  a  parish 
^  conslabU.  If  government  could  be  trusted  to  such  hands,  it  must  b& 
*•*  some  easy  and  single  thing  indeed;  andmaierials  fii  for  all  the 
^  purposes  may  be  Jound  in  every  town  and  village  in  England.^ 
In  contempt  of  our  said  Lord  the  King  and  his  laws,  to  Uitc  evil 
example  of  all  others  in  the  like  case  offending,  and  against  the  peace 
of  our  said  Lord  the  King,  his  crown  and  dignity.  And  the  said 
Attorney  General  of  our  said  Lord  the  King,  for  our  said  Lord 
the  King,  further  gives  the  Court  here  to  understand  and  be  in-  * 
formed,  that  the  said  Thomas  Paine,  being  a  wicked,  seditious,, 
and  ill-dispoeed  person,  and  wickedly,  seditiously,  and  malidously 
intenduig  to  scandalize,  traduce,  and  vilify  the  character  of 
the  said  late  Sovereign  Lord,  King  William  the  Third,  and 
the  said  late  happy  Revolution,  and  the  Parliament  of  Eng- 
land, by  whose  means  the  same  was  established,  commonly  called 
the  Convention  ParlianMNQti  and  the  laws  and  statutes  of  this  realm  ' 
limiting  and  establishing  the  i  succession  of  the  crown  of  this  king- 
dom, and  the  statute  declaring  the  rights  and  liberties  of  the  sub^ 
ject,  commonly  called  the  Bill  of  Rights,  and  the  happy  constitu- 
Uoo  and  government  of  tips  kingdom,  as  by  law  establisned,  and  to 
briag  the  constitution,  legislation,  and  government  of  this  kingdom 
into  hatred  and  contempt  with  His  Majesty's  subjects;  and  to  stir 
tipalvi  excite  discontents  ^and  seditions  ipong  His  Majesty's  suh^ 


0, 


.*    • 


* 


240  If^fBtmittioh  ttgaimt      ' 

jeetit  ^sA  te  iuffiV  petfect,  and  britig  to  effect  his  saM-iHeked, 
nalkloiiB,  aad  eeditious  inteatloiiB,  on  the  said  sixte^Dth  day  ot 
February,  in  the  thirty-seeood  year  aforesaid,  at  Loddoii  aforesaid,  r 
in  the  paridi  aad  wttrd  aforesaid,  he  the  saJd  Thomas  Paine,  wicked- 
ly, mslicioasly,  and  tiedittously  did  mTite  and  publish,  and  cause 
■nd  procure  to  be  written  and  published,  a  certain  other  false,  >^ 
Scandalous,  malicious  and  seditious  libel,  in  which,  amongst  other  V 
fhingsi,  are  contained  certain  false,  scandalous,  malicious  and  se^ 
tious  matters,  of  and  concerning  the  character  of  the  said  li  ^^ 
SoTereign  Lord  King  William  the  Third  and  the  said  Revoltrtii 
and  the  said  Farlianlent,  and  the  laws  and  statutes  of  this  realui, 
the  l^ppy  constitution  and  government  thereof,  as  by  law 
Ushed,  according  to  thetenonr  and  effect  following ;  (that  is  to  say,)^ 
'*  The  history  of  the  Edwards  and  Henries*^  (meaning  Edw^frds 
and  Henries,  heretofore  Kings  of  England,)  **  and  up  to  the  com- 
nteHcemeni  of  the  Stuarts^'^  (meaning  Stuarts,  heretofore  Kings  odi 
England,)  ^*' exhibits  as  many  instances  of  tyranny  as  could  be  acted 
«^  within  the  Hmits  to  which  the  notton''  (meaning  England)  ^had 
**  restricted  it.    The  Stuarts"  (meaning  Stuarts,  heretofore  Kings 
l>f  England)  ^^  endeavoured  to  pass  those  limits,  and  their  fate  is  wdl 
*^  known.    In  all  those  instances  we  see  nothing  of  a  constituUon, 
*•  but  only  of  restrictions  on  assumed  pow^-.    After  this  anoihet 
«  fFtttfem"  (meaning  the  said  late  King  William  the  Third)  "ifes- 
^  eendedfrom  the  same  stock,  and  claiming  frotn  the  same  origin, 
^^  gained  possession^  (meaning  possession  of  the  crown  of  England ;) 
.  *^  and  of  the  two  erils,  James  and  WiUiam^^  (meaning  James  the 
Second,  heretdbre  King  of  England,  and  the  said  King  William 
.the  Third,)  "  the  nation^  (meaning  England)  ** preferred  what  it 
^  thought  the  least,  since  from  circumstances  they  must  take  oiie. 
f'  The  act  caUed  the  Bill  of  Highi^  (itieaning  the  said  statute,  de- 
claring the  rights  and  liberties  of  the  subject,  commonly  called  the 
Bill  of  Rights)  '*  comes  here  into  view.    What  i^  it"  (meaning  the 
aaid  last-mentioned  statute)  ''  but  a  bargain  which  the  potts  of  ike 
'^'  govermnent  made  with  each  other  to  divide  powers,  profits,  and 
^  prttUkges  ?"  (meaning  that  the  said  last-mentioned  statute  was  i 
bargain  which   the   parts  of  government  in  {Ingland  made  with 
each  other  to  divide  powers,  profits,  and  privileges.)  **  You  shall 
**  haioe  so  much,  and  I  will  have  the  rest.      And  with  respect  to 
^^  0u  niUion^^  (meaning  England)  ^it  said.  For  your  shwre  you 
/  ^  shaU  have  the  right  of  pOitioning.    TlUitbeing  the  case,  the  BUI 
"  of  Rights"  (meaning  the  said  last-mentioned  statute)**  U  more  pro- 
^*  perly  a  BiU  of  Wrongs  and  of  insult.    As  to  whgit  is  caMed  the 
^Convention  ParliOfnef^  ^n^aaning  the  aforesaid  ^Parlii^ent  ot 
England,  commonly  called  the  Convention  Parliament,)  **  if  (mean- 
ing the  aforesaid  Parliament  of  England,  commonly  cfuled  the  Coo- 
rention  Parliament)  ^weisathing  that  made  itself ,   and  then  mait 
^  the  authority  by  which  0  acted.    A  fepj^  persons  got  togMie^  mi 
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^  jCftUed  iiigmsd^fes  by  that  name.    Several  rf  them  jiad  never  been 
*^  eUftedy  and  none  4^  them  for  ihe  ffurpose.    Frem  the  time  rf  fVilr 
^  liom^*  (meaniog  the  said  Kiiig  Wiiliam  the  Third,)  '^^  a  specie^  of 
**  governmenV^  (meaQing  tlie  goverument  of  Eagland)  '*  arose  tV 
**'  sumg  out  M  this  coalitimi  Bill  of  Ifights'^  (meaniog  the  said 
statute,  declmng  the  rights  aod  liberties  of  th^  subject;)  ^^  and 
^^^  more  so  since  the  carnation  introduced  atihe  Hanooer  succession* 
(nyeaning  the  sucGessioa  of  the  heurs  of  th^  Friocess  Sophia,  Elec- 
tress  and  Duchess  Dowager  of  Hlmover,  to  the  crown  and  digoi* 
Xj  of  this  kingdom,)  ^'  bif  the  agency  of  Waipole^  that*  (meaniqg 
1^^  j^  said  species  of  goverument)  ^  can  be  described  by  no  other 
W  name  tiian  a  despotic  legislation.     Though  the  parts  may  etnbar^^ 
**  rass  each  other ^  the  rmole  has  no  bounds  ;  and  the  only  right 
'*'  ^acknowledges  out  of  itself  is  the  right  of  petitioning.     Where 
^  Xsn  is  tJu  constitution  either  that  gives  or  that  restrains  power  f  . 
Mkf''  It  is  not  because    a  part  of  govemfnent^  (meanui^  the  govern- 
^kuent  of  this  kingdom)  ''^  is  elective^  that  Snakes  it  less  a  despotism* 
^^  If  the  persons  so  elected  possess  afterwards^  as  a  ParUament^ 
*•*•  unlimited  powers^  election^  in  this  case^  bec§if^s  separated  front 
^  representeUion^  and  the  candidates  are  candidates  for  despotism.^! 
Id  contempt  of  our  said  Lord  the  King  and  his  hiwfl^  to  the  evH 
example  of  all  others  in  the  like   case  oiTeading,  and  agaiost  the 
peace  <^  Jlti*   8&id  liord  the  King,  his  crown  and  dignity.    And 
the  said^ttornej  General  of  our  said  Lord  the  Kii^,  for  our 
said  Lord  the  King,  further  gives  the  Court  here  to  undM^-S'Aiid 
aod  be  informed,  that  the  toid  Thomas  Paine,  beins  a  wickec)^  s^i*  ^ 
tioua,  ami  ill-disposed  person,  and  nickedly,  seditiously,  and  nrali- 
ciously  intending  to  scandalize,  traduce  and  vilify  the  characttfr^ 
of  the  said  late  Sovereign   Lord   King   William  the  Thir^,  an4 
the  said  late  happy  revolution,  and  the  Parliament  of  Englatid,  by 
whose  means  the  same  was  established,  commonly  calle^the  Coo-' 
.    ventioo  Parliament;  and  the  laws  and  statutes  of  this  realm,  limi'*> 
ting  and  establishing  the  succession  to  the  crown  of  this  kingdom; 
aud  the   statute  declaring  tlie  rights  and  liberties  of  th^  subject, 
commonly  called  the  Bill  of  Rights ;  and  the  happy  comiMitutTqa 
and  government  of  this  kingdom  as  by  law  established;   and  to 
fcniug  the  constitution,  legislation,  and   gov  mpent  of  this  king- 
dom into  hatred  ahd  contempt  with  his  Majesty's  subjects;  and  to 
Uir  up  and  excite  discontents  and  seditions  among  hisi  Majesty^a 
subjects;  and  to  ful^Upcrfecl,  and  bring  to  eQcct  his  said  wick««. 
ed,  malicious,  and  seMnous  intentions,  on  the  said  sixteenth  day 
0(  Ft\M»ff^  in  the  tiiirty-second  year  aforesaid,  at  London  nfbre- 
said,  i^$6tt  parish  and  ward  aforesaid,  he,  the  said  Thomas  ^aine, 
wicke^,  maliciously,  ,fnd  seditlfliisty,  did  print  and  publis}}.  sQEid 
cause  and  procun^o  be  printed  and  published,  a^  certain  other  false, 
scandalous,  maliaous,  and  seditiona  libel,  In  which,  aq9on<r^t  other 
tlunga)  aiR  ointainedce^iaialse,  sean4||pus,  pnnlieious^and  sodlHcus 
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matten^  ef  flndcoiicerDing  the  character  of  the  said  late^rertiijgp 
Lord  t^ng  >\^fliam^the  Third,  and  tt^  said  llevolutioq^atflldt^«aid 
Parliameut,  and  the  laws  and  statutes  of  this  realm,  aud  tli^  hap- 
p7  constifiitipn  and^  gov^rnmeDt   thereof,    as  by   law  est^bHshed, 
accordin)^  to  the  tenour  and   effect  following;   (th^is  ,^   say,) 
**  The  hisianf  of  iHe  Bdfvards  mid  the  Hewrie.v"  (tnettnmg  Edwards 
and  Henries^  heretofore  Kings  of  England,)  *'  and  up  to  the  cam- 
nunctvfievUef^the  S/«ar/«,"  (mraigng  Stuarts,  heretofore   Kings  of 
England,)  ^exhibits  as  nianv  insiSkces  of  tyranny  as  could  be  a 
^*  \pfithim  the  limisto  which  the  nation''  (meaning  England)  **! 
'^restmcfed  it.    The  Stuarts^  (nrt^aniug  Stuarts,  heretofore 'King^ 
of^England)  ^^endeavoured  to  pass  those  limits^  and  their  fate  is  nm  ^^ 
^'^  IcTi^nvm,    In  all  those  instances  we  see  nothing  of  a  constitution^ 
but  only  of  restrictions  on  assutned  power.    After  this  anol^ 
Jfilliak''  (meaning  the  said  late  King  William  the  Third)  "d&- 
cendedfrom  the  same  stocky  and  claifning  frotn  the  saine  origin^  m 
gained  possessions^  (meaning  possession  of  the  crown  of  England ;) 
and  of  the  two  einlsy  -James  and  WiUia^n^''  (meaning  James  the 
Second,  heretofore  i&ng  of  England,  and  the  said  King  William 
^-Ae"  Third,)  ^^  the  nation^  (meaning  England)  ^^prrferred  what  U 
"^  thought    i$ast^   since  from   circumstances    it   must    take   one. 
**  The  4ict  calied  the  BiU  of  Rights'^  (meanii^  the  said  statute,  de- 
claring the  rights  and  liberties  oi  the  subject,  commonly  ^led  the 
Bill  of  Rights)  "  cojnes  here  into  view.     What  is  tf '  (ralEbing  the 
said  late-mentioned  statute)  ^  btit  a  bargain  which  the  parts  of  the 
'^  government  made  with  each  other  to  divide  powers,  profits,  and 
''  frrm^^e^?"  (meaning  tliat  thc^said  last-mentioned  statute  was  a 
bargain  which  the  parts  of  the  government  in  England  made  with 
each  other  to  divide  powers,  profits,  and  privileges.)  **•  You  shall 
»  "  have  so  much,  and  J  will  have  the  rest.      And  with  respect  td 
^  ^  fiatiwC'  (meaning  England)  ^^it  said.  For  your  share  ymc 
**  shall  have  the  right  of  petttioning^-^This  being  Uu  case,  the  BiH 
'  "  of  Rights'^  (mcauingthe  said  last-mentioned  statute)^' t>iiu^f/irO' 
. ''  perly  a  BiU  of  Wrongs  and  of  instill.  As  to  what  is  called  the  Cmb- 
"  ventton  Parliament'  ("meaning  the  aforesaid  Parliament  of  England) 
"  tT  (meaning  the  aforesaid  Parliament  of  England,  commonly  called 
the  Convention  Parliament)  ^' was  a  thing  thai  made  iUilf  and  them 
^  made  the  eadhmity  by  tchich  it  acted.  Afew  persons  got  together,  and 
^  called  themselves  by  that  name.    Several  of  them  had  never  been ' 
"  elected,  and  none  of  them  for  the  purpose,  ^jfhromthe  time  of  WH- 
'^  Itam"  (meanuig  the  said  King  William  the  Thurd,)  ^'a  species  of 
^Kgdtemrnent^  (meaning  tlie  government  of  England)  ••jBroiir,  issu- 
'^  tfi^  dvl  of  this  coalition,  BiU  of  Rights^  (meaning  the  «lM  sta- 
tute, dfOlaring  the  rights  and  lil^iea  of  tlu^  subject ;)  "  and  tnotr 
*'  so  since  the  emruptton  introduced  at  ike  Ha^tfer  succession^ 
(meaning  the  recession  of  the  heiisof  the  Princchs^^^hia,  Electresa 
Mi  DHcbeaB  Dowager  of  iiiipoirer,  tD^  the  cn>wn  and  digoitj^  of 
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«     kingdomjT^  2»j/  tTuagena^rfWalpole,  thoT  f meaning  t^ie  said  gpecies 
ixi  |^ver§j|ieut)  *^  can  be  inscribed  by  no  oUurnome  tJ^  a  despotic 
^  Ugislahon*    Though  th^  parts  ^nay  embarrass  ectdi  oth^r^  the 
^*  nhok  has  no  bounds;  and  the  only  right' it  acknowledges  mU  of 
^  itself  is  the  right  of  petitioning.    Wh^  theft  is^tki  c^hsliHUim 
^  either  that  gives  or  that  restrains  power?  Itisnot  because  a  pari 
"  of  the  government'''*  (meaning  the  government  of  thi%  kingdom)  **  is  * 
^  elective,  that  makes  it  less  a  despotism^  if  the  persons  so  fleeted 
^^  possess  afterwards,  as  a  Parliaments  UMtinited powers  s^dettwn 
r^   ^  in  this  case  becomes  separated  <^om  representation,  and  ths  cojP' 
y  ^  didaies  are  candidates  for   despotistnJ^      In  contempt    of  eat 
i^    iaid  Lord  the  King  and  his  laws,  to  the  evil  example  of  aM  others 
I  ,^  in  the  like  case  ofTending,  and  against  the  peace  of  our  said  Lord  fhe^ 
jl  '^King,  bis  crown  and  dignity.    And>(he  said  Attorney  General  of* 
^     ^ui^aid  Lord  the  King,  for  our,  said  Lord  the  King,  further  gives 
*      thc^Court   here  to  understand   and   be  informed,   that    the   said 
Jp*homa8  Paine,  being  a  wic^ked,  malicious,  sed&tioufl,  and  ill-dis^osed 
^person,  and  being  greatly  disaffected  to  our  said  present  Sovereign 
Lord   the   King,  and  wickedly,  maliciouslfr^  and  seditiously   in- 
I     tending,  devising,  and  contriving  to  traduce,  apd  vilify  our  Sove- 
re%a  Lord  the  King,  and  the  two  Houses  of  Parlisfment  of  this  king-i^- 
dom,   and    the   constitution    and    government  of   thi#  kingdonir, 
and  the  administratioo   of  the   government  thereof  and    to  ^ir 
up  aud  excite  discontents  and  seditions  amongst  his  Majesty's  sub-, 
jects,  and  to  alienate  and  withdraw  the  affectioa  fidelity,  find  alle- 
giance of  His  said  Majesty's  subjects  from  His  said  Majesty;  and  ^ 
*    to  fulfil,  perfect,  and  bring  to  effect  his  said  wicked,  mlEttf^iouSy 
and  seditious  intentions,  on  the  said^  sixteenth  day  of  February, 
in  the  thirty-second  year  aforesaid,  at  London  aforesaid,  in  the  parish  . 
and  ward  aforesaid,  be  the  said  Thomas  Paine,  wickedly,  seditious!}*, 
and  maliciously,  did  write  and  publish,  and  cause  to  be  writtefi  , 
and  published,  a  certain  other  false,  scandalous,  malicious  and  se- 
ditious libel;  in  which  libel,  amongst  other  things,  are  contained 
certain  false,  scandalous,   malicious  and  seditious  matters,  of  and 
concerning  the  Crown  of  this  Kingdom,  and  the  King's  administra-   ^ 
lion  of  the  government  thereof^  and  of  and  concerning  the  King  an(^ 
the  two  Houses  of  Parliament  of  this  kingdom,  according  to  the  to- 
Bour  and  effect  fdllowing,  viz.  ^  Having  thus  glanced  at  sotne  of  the 
•  defects  of  the  two  Houses  of  Parliaments^  Tmeauin^  the  Parliament  - 
of  this  kingdom,)  ^  I  proceed  to  what  is  caUedthe  CVon^"  ^caning 
the  crown  of  this  kingdo^  '^  upon  which  I  shall  be  very  concise.    It ' 
(meaning  the  crown  of  tm  kingdom  ^  signifies  a  nomnal  office  of 
**  a  miUion  staling  a  year,  the  business  of  which  consists  in  rectit^ 
•*  ing  the  maney.     Whether  the  persmC'*  (meaning  the  King  of  tfiis 
realm)  '*  be  wise  or  foolish^  sane  or  wkane,  a  native  or  a  foreigner^     - 
■  matters  not.    Evaof  minisUTf  (meaning  tlic  ministry  employed 
Vy  the  King  of  this  mkn  in  the  adn||iistration  of  the^overnment 
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thereof)  ''  ad^  t^mike  same  idea  that  Mr,  Bta^e  wrmes^ 
^  that  the  people  (meaning  the  subjects  of  this  kingdom)/^  mM5< 
^  hood/vinksd  and  held  in  super gtitimis  jgfutrunce  by  ^smnelnmheaT 
^*-  or  other  ;,  OHd  what  if  called  the  Crown'''  (nseaning  tlSe  Cnifm  of 
this  kingdom)  ^  dnsnfera^his  purpose^  and  therefore  it  answers  aU 
^  the  purposes  to  be  expccied  front  it.  This  is  fwgm  than  cem  be 
^  said  of  the  other  two  branches.  The, hazard  to  mmt  this  ^^fii* 
(meaning,  amongst  others^  the  office  of  King  of  this  realm)  ^^  is  ex-  ^ 
*^  posedjnall  coun^m^^  (meaning,  amongst  others,  this  kingdom^) 
**  isnotfrotn  any  thing  mat  can  happen  to  the  vmuC^  (meanii^  thf 
King,)  ^^  hut  from  nmat  may  happen  to  the  nation"  (meamn^ 
amongst  others,  this  kingdom;)  ^^  the  danger  of  its  coming  to  Ut 
'^  seitses,'^  In  contempt  of  our  said  Lord  the  King  and  his  laMi 

*  to  die  evil  example  of  all  othersip  the  like  case  offending,  and  agdn^ 
the  peace  of  our  said  Lord  the  King,  his  crown  and  dignity.  Ami  the     ^ 
said  Attorney  General  of  our  said  Lord  the  King,   for  our   fiord 
the  King,  fgrther  gives  the  Court  here  to  understand  and  be  ii^ 
formed,  that  the  saiH  Thomas  Paine,,  being  a  wicked,  maliciou^ 
seditious,  and  ill-disposed  person,  and  being  greatly  disaffected  to     • 
our  said  present  Sovereign  Lord  the  King,  and  wickedly,  malicioui^,    ^ 
sChd  seditiously  inteoding,  devising,  and  contriving  to  traduce   and    ^ 

'  irilif):'  our  Sovereign  Lord  the  King,  and  the  two  Houses  of  Pariia*  * 
m^Dtofthis  kin§(lom,  and  the  constitution  and  government  of  this  v 
kingdom,  and  tte  administration  of  the  goviemmcnt  thereof^  and  to  « 
%tir  up  tind  excite  discontents  and  seditions  amongst  1^  Majesty's 
subjects,  and  to  alienate  and  withdraw  the  afTcction,  fidelity,  and  y. 
allegiance  of  His  said  Majesty's  subjects  from  His  said  Majesty ;  and  m 
to  fulfil,  perfect,  and  bring  to  ^ifect  his  said  wicked,  malicious,  and  *\ 
seditious  intentions,  on  the  said  sixteenth  day  f  February,  in  the  4E 
thirty-second  year  aforesaid,  at  London  aforesaid,  in  the  parish  I 
and  ward  aforesaid,  he,  the  said  Thomas  Paine,  wickedly,  sedt  ^ 
tiously  and  maliciously  did  print  and  publish,   and    cause  to  be 

,  printed  and  published,  a  certain  other  false,  scandalous,  malicious 
and  seditious  libel ;  in  which  libel,  amongst  other  things,  -  are  con* 
tained  certain  f|ilse,  scandalous;  malicious,  and  seditious  matters»  of 
t^d  concerning  the  Crown  of  this  kingdom,  and  the  King's  ad* 
ministration  of  the  government  thereof^  and  of  and  concemic^  the 
King  and  the  two  Houses  of  Parliament  of  this  kingdom,  according  ' 
to  the  tenour  and  effect,  following,  viz.  "  Having  th$8  glancA 
«  at  some  of  the  defects  of  the  two  Houses  of  Parliament*  {mean- 
ing of  the  Parliament  of  this  kingdom,)  ^^^fTocced  to  rvhat  is  €§1- 
^«  led  the  Crown^  (meaning  the  Crown^f  this  kingdom,)  upon 
**  which  I  shall  be  very  concise.  If  (meaning  |be  crown  of 
this  kingdom)  ^^  signifies  a  nominal  office  of  a  ^liion  sterling 
<<  ayear^  ^  business  of  which  consists  in  receiving  the  money* 
**  Whether  the  persmC^  (meaning  the  King  of^is  realm)  "  be  mse 
^  or  foolish^  sane  or  insanCf^a  nat^e  or  a  jS^igmr^  matters  not. 
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'^  Swexy  ministn^  {mewainf^Xhd  miimUy  applied  by  the  King,  of 
Ifais  realm  in  the  administration  of  the  govenifneot  4hereof)  ^4Mt9 
^  wMi  /ih$  finite  idea  that  Mr.  Burke  miies  ;  namely^  that  the  peo- 
**  pU  (meaning  the  subjects  of  this  kingdom)  '-"'must  be  hooiitvinked 
^  and  held  in  superstitious  ignorance  bu  some  bugbear  w  oth^  s 
"  and  whatsis  called  the  Cranm'^  (meaning  the  crown  of  Uiis  king- 
dom)   "  ansioers  this  purpose^   and  thftcfore  it  answers  alt  tne 
^*  purposes  to    be  expected  frotn  U,      This  is  more  thitn  can  be 
'-  said  of  the  other  two   branches.      Tl\f  hasard  to  which  thi^ 
"  o^e''  (meaning,  amongst  others,  the  office  of  King  of  tliis  realm) 
^  ts  exposed  in  cUl  countries'''  (meaning,  amongst  others,   this  king- 
dom,) "  is  not  from  any  thing  that  can  happen  to  the  fnan'"  f mean* 
lag  the  King,)  "  but  frmn  what  may  happen  to  the  nation''  (mean- 
ing amongst  others,  this  kingdom  i)   ''  the  darker  of  its  coining 
^^to  its  sensesJ"     In  contempt  of  our  said  Lord  the  King  and 
bi#laws,  to  the  evil  example  of  all  others  in  the  like  case  offend- 
ing, and  against  the  peace  of  our  said   Lord  the  King,  his  crown 
and  dignity.      And  the  said  Attorney  General  of  our  said  Lord 
the  King,  for  our  said  Lord  tlie  King,  further  giveth  the  Court 
bere  to  understand  and  be  informed,  that  the  said  Thomas  Paine, 
being  a  wicked,  malicious,  seditious,  and  ill-disposed  person,  and 
being  greatly  disaffected  to  our  said  Lord  the  King,  #nd  the  con- 
stitution and  government  of  this  kingdom,  and  wickedly,  maliciously, 
and  seditiously  intending,  devising,  and  contriving  to  asperse,  defame 
and  vilify  the  characters  of  the  late  Sovereign  Lord  ^nd  Lady 
William  and  Mary,  heretofore  King  and  Queen  of  £ngland,  and 
of  George  the  First,  heretofore  King  of  Great-Britain,  ^.  and  to 
aspei'se,  defame,  and  vilify  the  haf>py    Revolution,  providentially 
effected   under   the   wise  and  prudent  conduct  of  the  said  King 
TVilliam  and  Queen  Mary,  and  to  briiig  the  said  Revolution,  and 
the  characters  of  the  said   King  William  and  Queen  Mary,  «and 
King  George  the  First,  into  hatred  and  contempt  with  the  subjects 
of  this  realm,  and  to  stir  up  and  excite  discontents  and  seditions 
among  His  Majesty's  subjects,   and  to  alienate  and  withdraw  the 
affection,  fidelity,  and  allegiance  of  his  M^sty's  subjects  from  His 
said  present  Majesty ;  and  to  fulfil,  perfect,  and  to  bring  to  effect  his 
said  wicked,  malicious,  and  seditious  intentions,  on  the  said  six* 
teenth  day  of  tFebruarj^  in  the  thirty-second  year  of  the  reign  of 
our  Lord  the  now  King,  at  London  aforesaid,  in  the  parish  ard  ward 
aforesaid,  wickedly,  maliciously,  and  seditiously,  did  wrUe  and  pub- 
lish, and  cause  to  bc^^ritten  ^nd  published,  a  certain  other  false, 
wicked,  malicious,  scandalous,  and  seditious  libel ;  in  which  same 
libel,  amongst  other  things,  are  contained  certain  false,  wicked,  ^ma- 
liciquss  Bcandaloua,  and  seditious  matters,  of  and  concermng  the  said 
King  "William  and  Queen  Marrv  and  the  said   King  George  the  , 
First,  and  the  s^d  Revolution,  according  to  the  tenour  and  effect 
fdllowiog ;  (thaOTT  to  say,)  ''  I  happened  to  be  in  England  at  the 
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«•  eeUhraHUn  of  Ae  emUmary  of  the  RevohOion  ^1688''  (meank^ 
the  said  Revolution.)  The  charaeiers  of  tFiUiam  and  Mttgy'' {mezn- 
tag  Che  said  late  King  William  and  (ineea  Mary)  "  kme  abvays 
**  appeared  to  me  detestable ;  the  on^"  (meaning  the  said  King  Wil- 
liam) "  steking  to  destrojfhis  uncle,  and  the  other*"  (meaning  the 
«aid  Queen  Mar>')  '''her  father,  to  get  possession  of  power  themselves ; 
"  yet^  as  the  nation  was  disposed  to  think  someming  of  that  event,  I 
^^felt  hurt  at  seeing  it  ascribe  the  whole  reputation  of  it  to  a  nujoC  ♦ 
(meaning  the  said  late  King  William  the  Third)  **  who  had  under- 
**  t(Aen  it  as  a  job ;  and  wlu>,  besides  what  he  otherwise  got,  charged 
**  six  hundred  thousand  pounds  for  the  expense  of  the  Utile  fleet  mat 
**  brought  him  from  Holland.  Gcor^<frteFir««'' (meaning  Geoi^e  the 
First,  late  King  of  Great  Britain,  &c.)  **  acted  the  same  close-fi^d part 
«<  ii^^t/^am''(meaiiing  the  said  King  William  the  Third) ''had  done, 
^^  and  bought  ike  Duchy  of  Bremen  with  the  money  he  got  from  Engird 
^  two  hundred  and  fifty  thousand  pounds  over  and  above  his  pay  as 
^  King  s  and  having  thus  purchased  it  at  the  expense  of  EnglanAl^ 
^  added  it  to  his  Hanoverian  dominions  for  his  own  private  profits 
^  In  fact,  every  nation  that  does  not  govern  itself  is  governed  as  a 
^  job.  England  has  been  the  prey  of  jobs  ever  since  the  RevobUion^  ^ 
(bieaning  the  aforesaid  Revolution.)  In  contempt  of  our  said  Loxd 
the  King  and  his  laws,  to  the  evil  and  pernicious  example  of  all  othen 
in  the  like  case  oiTending,  and  against  the  peace  of  our  said  Lord 
the  King,  his  crown  and  dignity.  And  the  said  Attorney  General  of 
•ur  said  Lord  the  King,  for  our  said  Lord  the  King,  further  gives  the 
Court  here  to  understand  and  be  informed,  that  the  said  Thomas  Paine,  ^ 
being  a  i^icked,  malicious,  seditious,  and  ill-dispcced  person,  and  beio^ 
greatly  disaffected  to  our  said  Lord  the  King,  and  the  conatitutiGA  ^ 
and  government  of  this  kingdom,  and  wickedly,  maliciously,  and 
seditiously  i  tending,  devising,  and  contriving  to  asperse,  defame,  and 

*  vilify  the  characters  of  the  late  Sovereign  Lord  and  Lady,  William 
and  Mary,  heretofore  King  and  Queen  of  England,  and  of  George 
(he  First,  heretofore  King  of  Great  Britain,  &c.  and  to  asperse,  defame, 
and^ vilify  the  happy  Revolution,  providentially  effected  under  the 
wise  a^l  prudent  conduct  of  the  saiid  King  William  and  Queen  Mary, 
and  ib  bnng  the  said  Revolution,  and  the  characters  of  the  said  King 
William  and  Queen  Mary,  and  King  George  the  First,  into  hatred 

'  and  contempt  with  the  subjects  of  this  realm,  and  to  stik*  up  and  excite 
discontents  and  seditions  among  His  Majesty's  subjects,  and  to  alien- 
ate and  withdraw  the  affection,  fidelity,  and  allegiance  of  His  Ma- 
jesty s  subjects  from  His  said  present  Majestji^  and  to  fulfil,  perfect, 
and  bring  to  effect,  his  wicked,  malicious,  ana  seditious  intentions,  on 
the  ?aid  sixteenth  day  of^Febniary,  in  the  thirty-seoiond  year  of 
the  reign  of  our  Lord  the  now  King,  at  London  aforesaid,  m  th%  pa- 

^  rish  and  ward  aforesaid,  wickedly,  maliciously,  and  seditiously  did 
yrint  atid  publish,  and  cause  tb  be  printed  and  p!|h|ished,  a  ceilaia 
^ther  false,  wicked,  msJicious,  scandalous,  and  s^itious  libel ;  in 
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vhich  savrllbel,  amongst  other  things,  are  contained  certain  felse 
wicked,  malidoiu,  scandalous,  and  seditious  matters,  of  and  concern- 
ing  the  said  King  William  and  Ctueen  Mary,  and  the  said  Kin^ 
Creorge  the  First,  and  the  said  Revolution,  according  to   the  te* 
Doar  and  effect  following ;  (that  is  to  say,)  ''  I  happened  to  he  in 
^^  England  at  thp  celebration  of  th%  centenary  of  the  Revolution* 
^'**  o^  1688"  (meaning  the  said  Revolution.)    "  The  characters  of 
*  WilUam  and  Mary**  (meaning  Uie  said  late  King  William  ajid 
^    Q4eeD  Mary)  ^  have  always  appeared  to  me  detestable  ;  the  one*^ 
^  (meaning  the  said  King  William)  ^  seeking  to  destroy  his  uncle,  and 
" ."  the  oUur'**  (meaning  the  said  Queen  Mary)  "  h^  fo^her^  te^  get 
^  possession  of  power  themselves;  yet,  eu  the  nation  was  disposed 
**  to  think  something  of  that  event,  I  felt  hurt  at  seeing  it  as- 
"  cr&e  the  whole  reputation  of  it  to  amcM"  (meaning  the  said  late 
King  William  the  Third)  **  who  had  undertaken  it  as  a  job,  and 
#  who,   besides   what  he   otherwise    g^   charged  six   hundred 
^  ihmtsand  pounds  far  the  expense  of  the  little  fleet  theU  brought, 
^  him  from  HolUmd*    George  the  Fhrst^  (meaning  George  the 
I  first,  late  King  of  Great  Britain,  &c.)  ^^  acted  the  same  close-fisted 
">  /pari  as  William''  (meaning  the  said  King  William  the  Third) 
^  had  done,  and  bought  the   Duchy  of  Bremen  with  the  money 
^  he  got  from  England,  two  hundred  and  fifty  thousand  pounds 
^  over  and  above  his  pay  as  King  ;  and  having  thus  purchased  h 
*^  at  the  expense  of  England,  added  it  to  his  Hanoverian  dominiono 
K   *^  for  his  own  private  profit.    In  fact,  every  nation  tJuU  does  not 
I    ^  govern  itself  is  govetned  as  a  job.    England  has  been  the  prey 
"  ef  jehs  ever  since  the  Revolution''  (meaning  the  aforesaid  Revolu- 
.    tioo.)    In  contempt  of  our  said  Lord  the  King  and  his  la^s,  to  Ihe 
'   evil  aod  pertiicious  example  of  all  others  in  the  like  ca^  oifendiag 
and  against  the  peace  of  our  said  Loitl  the  King,  his  crown  and  dig- 
nity.   And  the  said  Attorney  General  of  our  said  Lord  the  King, 
fcr   our  aaid  Lord  the  King,  further  gives  the    Court   here  to 
Ipderstaud  aod  be  informed,  that  the  said    Thomas  Paine  being^^ 
a  wicked,  malicious,  seditious,  and  dt-disposed  person,  and  bc&g 
llireatly  disaffected  to  our  said  Lord  the  King,  and  the  constitu- 
^,tioD    and    government   of  this  kingdom,    and    wicl^edly,    mali- 
^  cioaaly,  aod  seditiously  intending,  devising,  and  contriving  to  as^ 
perse,  defame  and  vilify  the  character  of  the  late  Sovereign  Lord 
William,  heretofore  King  of  England,  and  of  George  the  First, 
heretofore  King  of  Great<4ftritain,  Sec.  and  to  asperse,  defame,  and 
vilify  the  happy  Revolution  providentially  ^cted  under  the  wise 
aod  pvudent  conduct  of  the  said  King  William ;  and  to  bring  the 
•aid  Beii^ution  and  the  characters  of  the  said  King  William  and 
KiogQooTf^e  the  First  into  hati*ed  and  contempt  with  thesubjej^ 
ef  thitf  realm;  and  tp^rStirup  and  excite  discontents  and  seditions 
wmoog  his  Majesty's  iabjects,  and  to  alienate  and  withdraw  the  af- 
^(ptioc^  fidelity ,  and  allegiance  of  His  Majesty 'a  aiilv^U  from  Mh^ 
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». 
mkl  pitscnt  Majesty ;   and  to  fulfiV  Perfect,  and  Mk^  to  efe«t 
his  said  wicked,  roalicicms,   and   seditious  inteotions^  oa  t|ie  8»I4 
sixteenth  day  of  February',  m  Uie  thirty-second  year  of  the  rei^ 
of  our  Lord  the   now  King,  at  London  aforesaid,  in  the  pariah  and 
ward  aforesaid,  wickedly  and  raaliciously  did  write  and  pubUshk 
*  and  cause  to  be  written  and  pii^lished,  a  certain  other  fake,  wicked, 
malicious,   scandalous,  and  seditious,  libel;   in  which  same  )i|iel, 
amongst  other  things,  are  contained  certain  false,  wicked,  inalii^ll^ 
scandalous,  and  seditious  matters,  of  and  concerning  the  saM^-iUit 
William  the  Third,  and  Uie  said  King  George  the  Fir^t,  and.4he;^ 
Bevolation,  according  to  the  tenour  and  effect  following :  (thaiUfD 
■ay,)  *'  The  frauds  hypocrisy y  mid  imposition  ofGov€mfnnUs'*{jali0iiiif^ 
ing,  amongst  otliers,  the  government  of  this  kingdom,)  ^  are  nambe- 
^'  ginning  to  he  too  tvcll  understood  to  promise  them  any  lorig  ca- 
''  reer.     The  farce  of  monarchy  and  aristocracy  in  all  countries 
'*  is  following  that  of  chivalry^  and  Mr.  Burke  is  dressing  ftt 
/^  the  funeral*    Let  it  then  pass  quietly  to  the  tomb  of  aU  omr 
*'  follies^  and  the  mourners  be  conUlorted.     The  time  is  not  ««if 
'^  distant  when  England  will  laugh  at  itself  far  sending  to  Heir  ** 
*^  land,  Hanover^  Zell,  or  Brunsmck^for  men^^  (meaning  the  said  King 
William  the  Third,  and  King  George  the  First,)  «  at  the  expense  efi 
^'  million  a  year^  who  understood  neither  her  laws^  her  Imiguage^ 
*  nor  her  interest;  and  whose  capacities  mould scarcelyihape  jd- 
'^  ted  than  for  the  office   of  a  palish  constable.    If  gowtmmed 
^'  could  be  trusted  to  such  hands ^  it  must  be  some  easy  and  sknl- 
**  pie  thing  indeed;   and  materials  fit  for  all  the  purposes  may  k 
'*  fmmd  in  every  town  and  village  in  England.""    In  contenpt  of 
said  Lord  the  now  King  and  his  laws,  to  the  evil  exattiple  of  aD 
others  in  the  like  case  offending,  and  against  the  peate  ofourtfaid 
Lord  the  King,  his  crown  and  dignity.     And  the  said  Attorney 
General  of  our  said  Lord  the  King,  for  our  said  Lord  the  Kiiig^ 
further  gives  tlie  Court  here  to  understand  and  be  infornusdi  tM 
the  said  Thomas  Paine,  being  a  wicked,  malicious^  seditious,  tei 
ill-dieposed  person,  and  being  greatly  disaffected  to  our  said  Lord    ^ 
the  King,  and  the  constitution  and  government  of  Htm  kingdom,  and  n 
wickedly,  maliciously,  and  seditiously  intending,  devisin|^  and  coo-  1 
triving  to  asperse,  defame,  and  vilify  the  character  or  the  hte  * 
Sovereign   Lord  William,   heretofore  King  of  England,  aod  of    i 
Ckorge  the  First,  heretofore  King  of  Great  Britain,  &c.  aod  to  ai^    i 
perse,  defame,  and^  vilify  the  happy  Bevolution  providentally  4- 
.   fected  under  the  wise  and  pi-udent  conduct  of  the  said    Kittg  Wi- 
iiam,  and  to  bringthe  said  Revolution  and  the  chamcters  of  &  slid 
King  William    and   Kiog  George  the  First  into  hatred  #iod  eoa- 
tempt,    with  the  subjects  of  this  realm ;   and  to  stir  up  and  ex- 
cite  discontents  and  seditions  among   His  Mitjesty^a  sabjects,  and    ' 
to  alienate  and   withdraw   the   affection,    fidelity,  and  allqf^aate 
ii  His  Majesty  subjects  from  His  said  present   Majeity ;  ai^ 
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il,  pnfect,  aad  bring  to  effect  his  said  wicked^  maliciotis^ 
^tious  iateotions,  on  the  said  sixteenth  day  of  Febraaiy, 
I  thirty-second  year  of  the  reign  of  our  JLord  the  now  Kin^ 
odoo  aforesaid,  in  t)ie  parish  and  ward  aforesaid,  wickedly,  nia- 
sly,  and  seditiously,  did  print  and  publish,  and  cause  to 
inted  and    published,  a  certain  other   false,   wicked,  mali- 

soandaloua,    and    seditious   libel ;    in  which  same    libel, 
rst  other   things,   are   contained  certain  false,  wicked,  malj* 

scandalous,    and  seditious   matters  of  and  concerning  Ihe 
King   William  the  Third,  and  the   said    King   George  the 

and  the  said  Rerolution,  according  to  the  tenour  and  ef* 
following,  (that  is  to  gay ;)  "  The  frauds  hypocrisy^  and 
90siii&n  (^  governntents^^  (meaning,  among  others^  the  govern* 
nt  of  Ibis  kingdom,)  ^  are  now  beginning  to  be  too  nelt 
ktsi^od  to  promise  them  any  hng  career.  The  farce  of 
marohy  and  arietocraey  m  all  countries  is  following  that 
ckhalry,  and  Mr.  Burke  is  dressing  for  the  fimercu.  Let 
lAat  pass  quietly  ^to  the  tomb  of  .all  other  follies  and  the 
umers  be  comforted.  The  time  is  not  very  ikslant  when 
gUmd  mil  laugh  at  Hsdffor  sending  to  Holland^  Hanover^ 
%  or  Brunswick^  for  men  (meaning  the  said  King  William 
rh|]^  and  King  George  the  First,)  ^^  at  the  expense  of  a 
UUm  a  vear^  who  understood  neither  her  laws,  her  language^ 
r  hit  interest;  and  whose  capacities  would  scarcely  have 
ted  them  for  the  office  of  a  parish  constable.  If  government 
dd  be  trusted  to  such  hands^  it  must  be  some  easy  and  single 
ng  indeed:  and  materials  fit  for  aU  the  purposes  may  be 
md  in  ev9ty  town  and  village  in  England^*  In  contempt  of 
laid  Lord  the  now  King  and  his  laws,  to  the  evil  exam- 
of  all  others  in  the  like  case  offending,  and  against  the  * 
t  of  our  said  Lord  the  King,  his  crown  and  dignity.    Where- 

the    said   Attorney  General  of  our  saicfc  Lord  the  King, 

for  our  said  Lord  the  King  in  this  behalf  proseci4eth 
dur  said  Lord  the  King,.  {Mrayeth  the  consideration  of  the 
rt  here  in  the  premises,  and  that  due  process  of  law  may  be 
ded  against  him  the  said  Thomas  Paine  in  this  behali^  to 
3  him  answer  to  our  said  Lord  tile  Kicg  touching  and  coMem-  * 
he  ptemiset  aforesaid. 
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(The  Information  was  opened  by  Mr.  Perceval.) 
Mr.  Attorney  General  then  proceeded  as  follows : 

OKJIirLEMEN   OF   THE   JURY, 

JL  ou  will  permit  me  to  solicit,  and  for  no  long 
space  of  time,  in  the  present  stage  of  this  business,  some  whit 
of  your  attention  to  a  cause  which,  considering  it  on  its  own 
merits  only,  is,  in  my  humble  judgment,  a  plain,  a  clear,  a 
short,  and  indisputable  case.  Were  it  not.  Gentlemen,  that 
certain  circumstances  have  rendered  it  a  case  of  more  expec* 
tation  flian  ordinary,  I  do  assure  you  that  I  should  literal^ 
have  contented  myself  this  day  widi  conducting  myself  in  die 
manner  that  I  did  upon  the  last  occasion  that  I  was  called 
upon  to  address  a  Jury  upon  this  sort  of  subject,  namely,  \0 
simply  reading  to  you  the  passages  which  I  have  selectea,  and 
kaying  it  entirely  to  your  judgment.  But,  Gentlemen,  it  sa 
happens  that  the  accumulated  mischief  which  has  arisen  from 
the  particular  book  that  is  now  before  you,  and  the  consequen- 
ces, which  every  body  is  acquainted  with,  which  have  fol'^ 
lowed  from  this  publication,  have  rendered  it  necessary,  per« 
haps,  that  I  should  say  a  few  words  more  in  the  Mening  than 
it  would  have  been  my  intention  to  have  done,  had  it  not  been 
for  those  circumstances* 

Gentlemen,  in  the  first  place,  yoti  will  permit  me,  without 
the^imputation,  I  think,  of  speaking  of  myself  (a  very  triflipg 
subject,  and  always  a  disgusting  one  to  others,)  to  obviate  a 
rumour  which  I  have  heard,  namely,  that  ^is  prosecution 
does  not  correspond  with  my  private  judgment ;  that  has  been 
said,  and  has  reached  my  ears  from  various  quarters.  The 
•lefut^tion  that  I  shall  give  to  it  is  this :  that  I  should  think  I 
deserved  to  be  with  disgrace  expelled  from  the  situation  with 
which  His  Majesty  has  honoured  me  in  vour  service,  and 
that  of  all  my  ^Uow-subjects,  had  I,  as  lar  as  my  private 
•  judgment  goes,  hesitated  for  one  instant  to  bring  this  enor- 
mous" offender,  as  I  consider  him,  before  a  Jury  of ^hb 
country. 

Gendemen,  the  publication  in  question  was  not  the  first  of 
its  kind  which  fliis  Defendant  sent  forth  into  the  world.  This 
particular  publication^  was  preceded  by  one  upon  the  same 
subjects,  and  handHng,  in  some  mesisure,  the  same  topics. 


v> 


p" 


Casi  of  Thomas  Paine*  251 


ablicfltion,  although  extremely  reprehensible,  and  such 

haps,  I  was  not  entirely  warranted  in  overlooking,  I 

rrlook,  upon  this  principle,  that  it  may  not  be  fitting 

ident  at  dl  times,  for  a  public  prosecutor  to  be  sharp  in 

secutions,  or  to  have  it  said  that  he  is  instrumental  in 

ing  any  manner  of  discussion  coming  under  the  public 

bough,  in  his  own  estimation,  it  may  be  very  far  indeed 

lat  which  is  legitimate  and  proper  discussion.     Repre- 

e  as  that  book  was,  extremely  so,  in  my  opinion,  ytx 

ushered  into  the  world  under  circumstances  that  led 

conceive  that  it  would  be  confined  to  the  judicious 

and  tehen  confined  to  the  judicious   reader,  it  ap- 

to  me   that   such  a  man  would  refute  as  he  went 

Gentlemen,  when  I  found  that  another  publication 
lered  into  the  world  still  more  reprehensible  than  the 
;  that  in  all  shapes,  in  all  sizes,  with  an  industry  in- 
!,  it  was  either  totally  or  partially  thrust  into  the  hands 
ersons  in  Ais  country,  of  subjects  of  every  desgrip- 
rhen  1  found  that  even  children's  sweetmeats  were 
d  up  with  parts  of  this,  and  delivered  into  their  hands, 
lopc  that  they  would  read  it ;  when  all  industry  was 
iicb  as  I  dcfscribe  to  you,  in  order  to  obtrude  and  force 
9n  that  part  of  the  public  whose  minds  cannot  be  sup- 
o  be  conversant  with  subjects  of  this  sort,  and  vho 
therefore  correct  as  they  go  along,  I  thought  k  behoved 
n  the  earliest  occasion,  which  was  the  first  day  of  the 
cceed^ilg  this  publication,  to  put  a  charge  tpon  record 
its  author. 

,  Gentlemen,  permit,me  to  state  to  you  what  it  is  that 
e  to  this  book,  and  what  is  the  intention  that  I  impute 
irtiter  of  this  book*  Try  it  by  ever}'  test  that  the  hu- 
lid  can  possibly  suggest,  and  see  whether,  when  tried 
[le  variety  of  those  tests,  you  will  not  be  satisfied,  in 
5  run,  that  it  does  deserve  that  description  which  my 
Jiges  me  to  give  of  it. 

femen,  in  the  first  place  I  impute  to  it  a  wilful,  delibc- 
ention  to  vilify  and  degrade,  and  thereby  to  bring  into 
nee  and  contempt  the  whole  constitution  of  the  govem- 
f  this  country ;  not  as  introduced^  that  I  will  never 
mt  as  explained  and  restored  at  the  ^^evolution  :— that 
bf  government  under  which  we  this  day  live,  and  if 
be  attacked  by  contemptuous  expressions, — if  by  dog- 
dicta, — if  by  ready  made  propositions,  offered  to  the 
andings  of  men  solicitous  about  ^e  nature  of  their 
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constitution,  propifrly  «o  (God  £prlHd  they  evtf  ilajOuld  lie 
otherwise,)  but  who,  at  the  same  time,  vwy  ht  esisily  inpoBe^ 
upon  to  their  own  destruction^  they  may,  be  brought  to  have 
diiEdence  and  evert  abhorrence  (for  this  book  goes  all  thm 
length)  of  that,  which  is  the  salvation  of  the  publici  and  everf 
thing  that  is  dear  to  them* 

I  impute  then  to  this  book  a  deliberate  de3ign  to  eradicilte 
from  the  minds  of  the  people  of  this  country  that  enthusiastic 
love  which  they  have  hitherto  had  for  that  constitutioD,  aad 
thereby  to  do  the  utmost  work  of  mischief  thav  any  bamas 
being  can  do  in  this  society* 

Gentlemen,  farther  I  impute  to  it  that,  in  terms^  die  reg^I 
part  of  the  government  of  this  country,  bounded  and  ti- 
mi{ed  as  it  is,  is  represented  as  an  oppressive  and  an  abomi'* 
nable  tyranny.  ^ 

Thirdly  ^Thsit  the  whole  legislature  of  this  country  is  dir^fel* 
ly  an  usurpation.  * 

^    Again,  with  respect  to  the  laws  of  this  realm,  which  hidiert9 
have  been  our  boast,  indiscriminately  and  widiout  one  singk  ^ 
exception,  that  they  are  grounded  upon  this  usurped  authoriiyt 
and  are  therefore  in  themselves  null,  or,  to  use  his  own  vor^ 
—that  there  is  little  or  no  law  in  this  c6untry« 

Then^  Gentlemen,  is  it  to  be  held  out  to  a  commmuty  of 
ten  or  twelve  millions  of  people,  is  it  to  be  held  out,  aa  well 
to  the  lower  as  to  the  better  informed  classes  of  these  teull 
or  twelve  millions,  that  there  is  nothing  in  this  society  dut 
is  binding  upon  their  conduct,  excepting  such  portion  of 
religion  or  li^orality  ^  they  may  individually  a^||  respectively 
entertain  ? 

'  Gentlemen,  are  we  then  a  lawless  banditti  ?  Have  we  nei- 
ther laws  to  secure  our  property,  6ur  persons,  or  our  reputa* 
tibns  f^^Is  it  so  that  every  man's  arms  are  unbound,  and  that 
he  may  do  whatever  he  pleases  in  the  society  ?-^Are  we  re^ 
duced  back  again  to  that  salvage  state  of  nature  ?«— I  ask  you 
the  question  !  You,  Gentlemen,  know  well  what  the  answtf 
is  ;  but.  Gentlemen,  are  we  to  say,  that  a  man  who  holds  this 
out  to  those  who  are  not  furnished  with  the  means  oP  giving 
the  answer  which  I  know  you,  and  every  Gentleman  who 
hears  me  at  this  moment,  will  give,  is  discussing  a  questioill 
Can  any  thing  add  to  his  slander  upon  the  constitution;  andP 
upon  the  separate  parts  of  the  government,  so  constituMlas 
ours  is,  more  than  that  sweeping  imputation  upon  thc^Molc 
system  of  law  that  binds  us  together-^namely,  that  it  fsnull 
and  void,  and  that  there  is  in  reality  no  such  thing  to  fa| 
found  ? 
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C<endfiDCii»  in  the  several  passages  whidk  {  tiisiUixadlto 
y^u^  I  impute  this  to  him  aIsOi  that  he  uses  an  art]£ce  grcM 
to  those  who  can  observe  it,  but  dangerous  in  the  extreme  to 
those  vhose  minds  perhaps  are  not  soiiicieatly  eulttvated  and 
habituated  to  reading,  to  en^}e  them  to  discover  it :  the  artir 
fice^  in  order  to  create  disgust,  is  neither  more  nor  less  than 
this — it  is  stating  all  the  objections  that  can  possibly  be  urged 
to  monarchy,  separately  and  solely  considered,  and  to  pure  and ' 
simple  aristocracy;  he  never  chooses  to  say  a  single  syllable 

'  with  respect  to  those  two  as  combined  with  a  democracy,  for- 
bearing also  to  state,  and  industriously  keeping  out  of  the 
way,  every  circumstance  that  regi^ds  that  worst  of  all  govern** 
ments,  an  unbalanced  democracy,  which  is  necessarily  preg- 
nant with  a  denftocratical  tyranny*  This  is  the  gross  artifice  i 
an||  when  you  come  to  dissect  the  book  in  the  careful  manner 
thalt  I  have  done,  I  believe  you  and  every  other  reader  will 
easily  detect  that  artifice* 

Gentlenien^  to  whom  are  the  positions  that  are  contained  19 

^  this  book  addressed  ?  They  are  addressed.  Gentlemen,  to  the 
ignorantyto  the  credulous,  to  the  desperate  :  to  the  desperate, 
all  government  is  irksome ;  nothing  can  be  so  palatable  to 
their  ears  as  the  comfortable  doctrine  that  there  is  neither  law 
norgovemment  amongst  us* 

Tne  ignorant  and  the  credulous,  we  all  know  to  exist  in  all 

t  countries :  and  perhaps  exactly  in  proportion  as  their  hearts 
are  good  and  simple,  are  they  an  easy  prey  to  the  crafty  who 
have  the  cruelty  to  deceive  them. 

GendenKm  in  judging  of  the  malignant  intention  which  I 
must  impute  to  this  author,  you  will  be  pleased  to  take  into 
your  consideration  the  phrase  and  the  manner  as  well  as  the 
matter*  The  phrase  I  nkte  to  be  insidious  and  artful,  the 
manner jin  many  instances  scoffing  and  contemptuous,  a  short 
argument,  often  a  prevalent  one,  with  the  ignorant  or  the  cre- 
dulous* With  respect  to  the  matter^  in  my  conscience  I  call 
it  treason,  though  technically,  according  to  the  laws  of  the 
country,  it  is  not-*4br.  Gentlemen,  balance  the  inconvenience 
to  society  of  that  which  is  technically  treason,  and  in  this 
country,  we  must  not,  thank  God,  extend  it,  but  keep  it  within 
^|||t8  most  narrow  and  circumscribed  definitions,  but  consider 

%the  comparative  difference  of  the  misdiief  that  may  happen 
spreading  doctrines  of  this  sort,  and  that  which  may 

from  any  treason  whatever, 
the  case  of  the  utmost  degree  of  treason,  even  perpe- 
trating the  death  of  a  prince  upon  the  throne,  the  law  has 
found  the  means  of  supplying  that  calamity  in  a  manner  that 
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may  save  the  country  from  any  permanent  inji(^%  In  many 
periods  of  the  history  of  this  couiltry,  which  you  may  easily 
recollect^  it  is  true  mat  the  reign  of  a  good  prince  has%eeii 
interrupted  by  violence, — a  great  evil  !~but  not  so  great  as  u 
this  :  the  chasm  is  filled  up  instantly  by  the  constitution 
of  this  country,  even  if  that  last  of  treasons  should  be  cqm- 
Biitted. 

But  where  is  the  power  upon  earth  that  can  fill  up  the  chasm 
of  a  constitution  that  has  been  growing— not  for  seven  hun- 
dred years,  as  Mr.  Paine  would  have  you  believe,  from  the 
Norman  conquest — but  from  time  almost  eternal, — impossi- 
ble to  trace ;  that  has  been  growing,  as  appears  from  the 
symptoms  Julius  Caesar  observed  when  he  found  our  ancestors 
nearly  sarages  in  the  country,  from  that  period  until  it  was 
consummated  at  the  Revolution,  and  shone  forth  in  all|||s 
s|dendourf 

In  addition  to  this,  this  gentleman  thinks  fit  even  to  impute 
^o  the  existence  of  that  constitution,  such  as  I  have  described  L 
it^  the  very  evils  inseparable  from  human  society,  or  even 
from  human  nature  itself :  all  these  are  imputed  to  that 
scandalous,  that  wicked,  that  usurped  constitution  under 
which  we,  the  subjects  of  this  country,  have  hitherto  mbta- 
kenly  conceived  that  we  lived  happy  and  free. 

Gentlemen,  I  a^rehend  it  to  be  no  very  difficult  operation  . 
of  the  human  mind  to  distinguish  reasoning  and  well-meant  # 
discussion  from  a  deliberate  design  to  calumniate  the  law  and 
constitution  under  which  we  live,  and  to  withdraw  men's  al- 
legiance from  that  constitution ;  it  is  the  open§ion  of  good 
sense  :  it  is  therefore  no  difficult  operation  for  a  Jury  of  the 
City  of  London :   therefore,  you  jf^ill  be  pleased  to  observe 
whether  the  whole  of  this  book,  tT  should  rather  say,  such 
part  as  I  am  at  present  at  liberty  to  advert  to,  is  not  of  this 
description,  that  it  is  by  no  means  calculated  to  discuss  and  to 
convince|but  to  perform  the  shorter  process  of  inflammationi 
not  to  reason  upon  any  subject,  but  to  dictate ;  and.  Gentlemen, 
as  I  stated  to  you  before,  to  dictate  in  such  a  manner,  and  in     ^ 
such  phrase,  and  with  all  such  circumstances  as  cannot,  in 
my  humble  apprehension,  leave  the  most  remote  doubt  upon      \ 
your  minds  of  what  was  passing  in  the   heart  of  that  manft 
who  composed  that  book.  w 

Gentlemen,  you  will  permit  me  now  to  say  a  word  oi^ 
upon  those  passages,  which  I  have  selected  to  you,  firs 
cribing  a  little  what  those  passages  are.  I  have  thought  it  iSEch 
more  becoming,  much  more  beneficial  to  the  public,  than  anyi^ 


s>      %- 


^i 


'♦ 


C^€  of  Thomas  Paine* 


2S$ 


ift 


other  course  that  I  could  take,  to  select  six  or  seven,raiid  no 
more  (not  wbhing  to  load  the  record  unnecessarily  J  of  those 
two  passages  that  go  to  the  very  root  of  our  constitution,  that*' 
is  tiie  nature  of  the  passages  which  I  have  selected  ;  and,  Gen- 
tlemen, the  first  of  them  is  in  page  21,  where  you  will  find  this 
doctrine : 

''  All  hereditar}*^  government  is  in  its  nature  t}Tanny.  Ah 
^  heritable  crown,  or  an  heritable  throne,  or  by  what  other 
^  fanciful  name  such  things  may  be  called,  have  no  other  signi- 
^  ficant  explanation  than  that  niankind  ar^  heritable  property. 
^  To  inherit  a  government  is  to  inherit  the  people,  as  if  they 
**  jr«re  flocks  and  herds." 

lH>w,  Gentlemen,  what  is  the  tendency  of  this  passage-— 

All  hereditary  government  is  in  its  nature  tyranny  ?"     So 
that  no  qualification  whatever,  not  even  the  subordination  to  n 
il^e  law  of  the  country,  which  is  the  only  paramount  thing  thai 
we  know  of  in  this  country,  can  take  it  out  of  the  description 
of  tyranny ;  the  regal  office  b^ing  neither  more  nor  less  than 
a  trust  executed  for  the  subjects  of  this  country ;  the  person 
who  fills  the  regal  office  being  understood,  in  this  country,  to 
be  neither  more  nor  less  than  the  chief  exeputive  magistrate 
Reading  the  whole  gradation  of  magistracy. 
^  But  without  any  qualifica  ion  he  states  ijt  roundly,  that  un- 
der all  circumstances  whatever  hereditary  government  must 
in  its  nature  b^tyranny :  what  is  that  but  to  hold  out  to  thct- 
people  of  this  TOuntry  that  they  are  nought  but  slaves  ?  to  be 
sure,  if  they  are  living  under  a  tyranny,  it  is  impossible  to 
draw  any  other  consequenc&!l 

This  is  one  of  those  short  propositions  that  are  crammed^  ^ 
down  the  throat  of  every  man  that  is  accessible  to  their  arts 
in  this  country ;  this  is  one  of  those  proposiiions,  which,  if 
he  believes,  must  have  the  due  effect  upon  his  mind,  of  say- 
ing, The^  case  is  come  when  I  understand  I  am  oppressed ;  I 
csm  bear  it  no  longer. 

**  An  heritable  crown.**  Ours  is  an  heritable  crown,  and 
efore  it  is  comprehended  in  this  dogma :  ^^  Or  by  what 
her  fanciful  name  such  things  may  be  called."     Is  that 

c^^n  I  Contemptuous,  vilifying,  and  degrading  expres-  ^ 
sionl^Bdiat  sort  are  applied  to  that  which  we  are  accustom-^ 
cd  V^K/l  to  with  reverence,  namely,  me  representation  of 
the  whole  body  of  magistracy  and  of  the  law—*'  ha|fe  no 
^^|her  significant  explanation  than  that  mankind  are  heri* 
*'  table  property.  To  inherit  a  government  is  to  inkerit 
^^  the  people,  as  if  they  were  flocks  &d  herds." 
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2S6  /  The  Attorney  Generates  S fetch  Jin  Hie^     •  t 

\Vliy,  Gentlemeft,  are  the  pA)ple  of  England  to  briokl/ 
without  farther  ceremony^  that  they  are  inherited  by  a  King  of . 
this  country )  and  that  they  are  precisely  in  ihe  case  of  d|pBfp 
and  oxen  .^  Heave  you  to  judge  if  such  gross,  coatemp^pley 
and  abon^inable  falsehood  is  delivered  ofoiC  in  bits  and  schiqpB 
,;  of  this  sort,  whether  that  doea  not  call  aloud  for  punishmeiit  i 
Gentlemen,  only  Mok  at  the  truth ;  the  converse  is  dircct- 
'^.     ly  the  case.     The  King  of  this  country  inherits  an  office  un- 
der the  law';  he   does  not  inherit  petBons;  we  are  not  in  t 
state  of  villensCge  j  the  direct  reverse  to  what  is  here  pointed  • 
out  is  the  truth  of  the  matter;  the  King  inherits  an  office,  but 
.  .  as  to  any  inheritance  of  his  people,  none,  you  know,  bc^gs 
to  him,  and  I  am  adhamed  to  say  any  thing  more  upon  it||^ 
>  The  next  is  in  page  47,  in  which  this  man  is  speaking  of 

*       the  Congress  at  Philadelphia  in   17»7,  which  was  held  be- 
'^        eause  the  government  of  that  country  was  found  to  be  eS4 
^  *    tremely  defective  as  at  firsC  established* 

**  This  Convention  met  at  Philadelphia^  in  May  1787,  of 

^^  which  General  Washington  was  elected  president;  he  was 

^'  not  at  that  time  connected  with  any  of  the  State-govcrn- 

"  ments  or  with  Congress.     He  delivered  up  his  commis* 

^'  sion  when  the  war  ended,  and  since  then  had  lived  a  pik 

«  vate  citizen.  ^ 

J  **  The  Convention  went  deeply  into  all  the  subjects,  and 

^^  haifing,  after  a  variety  of  debate  and  investigation9  agreed 

^^  among  themselves  upon  the  several  parts  <n  a  federal  con- 

-^^  stitution,  the  next  question  was  the  manner  of  giving  it 

•   f    "  authority  and  practice."        kjp' 

^  -    What   is  the  conclusion  of  that?— «They  certainly  agreed 

upon  an  appointment  of  their  federal  constitution  in  1787*   I 

should  have  thought  that  a   man,  meaning  nothing  noit 

r     than  history,  would  have  been  very  well  contented  to  hxtt 

stated  what  actually  did  happen  upon  that  occasion;  but,  iA 

^  order^  to  discuss  (as  possibly  it  may  be  called)   sbmethinf^ 

i     that  formerly  did  pass  in  this  country,  he  chose  to  do  it  in 
.       «    these  inflaming  and  contemptuous  temrs : 
I  ^  For  this  purpose  they  did  not,  like  a  cabal  oi  co 

.^send  for  a  Dutch  Stadtholder  or  a  Crerman  Elector ; 
referred  the  whole  matter  to  the  sense  and  inte 
V     '    *  country." 

;  -  ;^  He^  again  the  Revolution  and  the  'Act  of  Settlement  stare 

us  in  the  face,  as  if  the  interest  and  the  sense  of  the  dfH^ 

'  tTv,veTe  in  no  way  consulted ;  but,  on  the  contrary,  it  wai 


^* 
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nothing  more  than  a  mere  cabal  of  courtiers. — Whether  that 
is  or  is  not  to  be  endured  in  this  country,  your  verdict  will 
show ;  but,  in  order  to  show  you  how  totally  unnecessary 
this  passage  was,  except  for  the  deliberate  purpose  of  calum- 
ny; if  this  passage  had  been  left  out,  the  narration  would 
have  been  quite  perfect.  I  will  read  three  or  four  lines  just 
to  show  how  perfect  it  would  have  been : — ^"  The  next  ques- 
*'  tion  was  about  the  manner  of  giving  it  authority  and  prac- 
**  tice."  The  passage  beyond  that  which  I  call  a  libel, — **  They 
•'  first  directed  that  the  proposed  Constitution  should  be  pub- 
**  lished ;  secondly,  that  each  State  should  elect  a  Conven- 
•*  tion,  for  the  purpose  of  taking  it  into  consideration,  and 
**  of  ratifying  or  rejecting  it ;"  and  so  the  story  goes  on— 
but,  in  order  to  explain  what  I  mean  by  a  dogma  thrust  in,  I 
call  your  attention  to  this,  as  one  of  those  which  has  no 
earthly  connexion  with  the  subject  he  was  then  speaking  of. 

Does  not  this  passage  stand  insulated  between  the  two 
parts  of  the  connected  story,  officiously  and  designedly 
thrust  in  for  the  purposes  of  mischief?  Gentlemen,  the  arti- 
fice of  that  book  consists  also  in  this  :  the  different  wicked 
passages  that  are  meant  to  do  mischief  in  this  country,  are 
spread  throughout  it,  and  stuck  in  here  and  there,  in  a  man- 
ner, that,  in  order  to  see  the  whole  malignity  of  it,  it  is  ne- 
cessary to  have  a  recollection  of  several  preceding  passages ; 
but  these  passages,  when  brought  together,  manifestly  show 
the  full  design  of  the  writer,  and  therefore  extracts  of  it  may 
be  made  to  contain  the  whole  marrow ;  and  at  the  same  time 
that  each  passage,  taken  by  itself,  will  do  mischief  enough, 
any  man  reading  them  togiether,  will  see  that  mischief  come 
out  much  clearer  than  by  a  mere  transient  reading. 

The  next  passage  I  have  to  observe  upon  is  in  page  52,  and 
in  page  52  he  is  pleased  to  express  himself  in  this  manner : 
he  says, 

*'  The  history  of  the  Edwards  and  the  Henries,  and  up 
**  to  the  commencement  of  the  Stuarts,  exhibits  as  many  in- 
*•*  stances  of  tyranny  as  could  be  acted  within  the  limits  to 
"  which  the  nation  had  restricted  it ;  the  Stuarts  endeavour- 
*^  ed  to  pass  those  limits,  and  their  fate  is  well  known.  In 
**  all  these  instances  we  see  nothing  of  a  constitution,  but 
**  tmty  of  restrictions  on  assumed  power.'' 

TTien,  Gentlemen,  from  the  reign  of  the  Edwards  and 
the  Henries  down  to  the  Revolution,  it  was  a  regular  pro- 
gression of  tyranny,  not  a  progression  of  liberty  but  of  ty- 
ranny, till  the  Stuarts  stepped  a  little  beyond  the  line  in  the 
gradation  that  was  going  forwards,  and  that  begot  a  neces- 
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sity  for  a  revolution ;  but  of  the  Edwards  I  should  have 
thought,  at  least,  he  might  have  spared  the  great  founder  of 
our  jurisprudence,  King  Edward  the  First,  beside  many 
other  Princes,  the  glory  and  die  boast  of  this  country,  and 
many  of  them  regarders  of  its  freedom  and  constitution;  but 
instead  of  that,  this  author  would  have  the  people  of  this 
country  believe,  that  up  to  that  time  it  was  a  progressive  ty- 
ranny, and  that  there  was  nothing  of  a  constitution,  only  re- 
strictions on  assumed  power ;— so  that  all  the  power  that 
existed  at  that  time  was  assumption  and  usurpaticm. 

He  thus  proceeds :  ^^  After  this  another  William,  de- 
scended from  the  same  stock,  and  clsdming  from  the  same 
^'  origin,  gained  possession ;  and  of  the  two  evils,  James 
^'  and  William,  the  nation  preferred  what  it  thought  the 
*'  least."  So  that  the  deliverance  of  this  country  by  the  Prince 
of  Orange  was  an  evil,  but  the  least  of  the  two,  "  since 
^^  from  circumstances  it  must  take  one*  The  Act  called 
^^  the  Bill  of  Rights  comes  Jiere  into  view*  What  is  it  but  a 
^^  bargain  which  the  parts  of  the  government  made  with  each 
^^  other  to  divide  powers,  profits,  and  privileges  ?  You  shall 
^'  have  so  much,  and  I  will  have  the  rest*  And  with  respect 
"  to  the  nation,  it  said.  For  your  share  you  shall  have  the 
*'  rig'ht  of  petitioning.  This  being  the  case,  the  Bill  of 
*^  Rights  is  more  properly  a  Bill  of  Wrongs  and  of 
"  Insult.  As  to  what  is  called  the  Convention  Parliament, 
it  was  a  thing  that  made  itself,  and  then  made  the  autho- 
rity by  which  it  acted ;  a  few  persons  got  together^  and 
called  themselves  by  that  name ;  several  of  them  had  ne- 
"  ver  been  elected,  and  none  of  them  for  the  purpose." 

*'  From  the  time  of  William  a  species  of  government 
^^  arose,  issuing  out  of  this  coalition  Bill  of  Rights,  and 
"  more  so  since  the  corruption  introduced  at  the  Hanover 
"  succession  by  the  agency  of  Walpole,  that  caij  be  describ- 
^^  ed  by  no  other  name  than  a  despotic  legislation. 

Now,  Gentlemen,  this  is  the  description  that  this  man  holds 
out  of  that  on  which  rest  the  property,  the  lives,  and  libenies, 
and  the  privileges  of  the  people  of  this  country.  I  wonder 
to  God,  Gentlemen,  that  any  British  man  (for  sUch  this  man 
certainly  was,  and  still  is)  could  utter  such  a  sentence,  and  that, 
to  use  the  language  of  our  own  poet,  when  he  spoke  these 
words,  "  A  Bill  of  Wrongs,  a  Bill  or  Insult,"  thev 
did  not "  stick  in  his  throat."  What  is  that  Bill  of  Rights'? 
It  can  never  be  too  often  read.  I  will  make  no  comment  upon 
it,  because  your  own  heads  and  hearts  will  make  that  com- 
ment.   You  have  a  posterity  to  look  to.     Are  desperate  ruf- 
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tians,  who  are  to  be  found  in  every  country,  thus  to  attack  the 
xinalienable  rights  and  privileges  which  are  to  descend  undi- 
minished to  that  posterity  ? 

Are  YOU  not  to  take  care  that  this  shall  be  sacred  to  your 
posterity  ?  Is  it  not  a  trust  in  your  hands  ?  It  is  a  trust  in 
TOUR  hands  as  much  as  the  execution  of  the  law  is  a  trust  in 
the  hands  of  the  Crown  ;^ach  has  its  guardians  in  this  com- 
munity, but  you  are  the  guardians  of  the  Bill  of  Rights. 

Gentlemen,  it  itf  this,  **  That  the  pretended  power  of  sus- 
"  pending  of  laws^  or  the  execution  of  laws,  by  legal  autho- 
"  rity,  without  consent  of  Parliament  is  illegal. 

*'  That  the  pretended  power  of  dispensing  with  laws,  or  the 
**  execution  of  laws,  by  the  regal  authority,  as  it  hath  been 
**  assumed  and  exercised  of  late,  is  illegal." 

That  is,  the  law  is  above  all. 

'*  That  levying  money  for,  or  to  the  use  of,  the  Cro%VTi,  by 
**  pretence  of  prerogative,  without  grant  of  Parliament,  for 
**  longer  time,  or  in  other  manner  than  the  same  is  or  shall  be 
"  granted^  is  illegal." 

*'  That  it  is  the  right  of  the  subjects  to  petition  the  King  ; 
^^  and  all  commitments  and  prosecutions  for  such  petitions  are 
«  illegal." 

All  that  you  get  by  the  Bill  of  Rights,  according  to  this 
man's  doctrine,  is,  that  the  Commons  of  this  country  have  the 
right  of  petitioning.  We  all  know  this  alludes  to  the  case  of 
the  seven  Bishops ;  that  was  a  gross  violation  of  the  rights  of 
those  subjects  of  this  country ;  therefore  he  states  falsely  and 
maliciously,  according  to  the  language  of  the  Information, 
which  is  perfectly  correct  in  the  present  case,  that  the  whole 
that  was  obtained  by  the  subjects  of  this  country  was  the  right 
of  petitioning  ;  whereas  it  is  declared  to  be  their  unalterable 
right,  and  ever  to  have  been  so,  and  adverts,  as  I  before  stated 
to  a  gross  violation  of  it  in  a  recent  case. 

"  That  the  raising  or  keeping  a  standing  army  within  the 
"  kingdom  in  time  of  peace,  unless  it  be  with  consent  of  Par- 
^^  liament,  is  against  law." 

"  That  the  subjects,  which  are  Protestants,  may  have  arms 
"  for  their  defence,  suitable  to  their  conditions,  and  ns  allowed 
*'  bylaw." 

*'  That  elections  of  members  of  Parliament  ought  to  be 
"  free." 

*'  That  the  freedom  of  speech,  and  debates  of  proceedings 
"  in  Parliament  oughtnot  to  be  impeached,  or  questioned,  in 
"  any  Court  or  place  out  of  Parliament." 

**  That    excessive  bail  ought  not  to  be  required,  nor 
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^^  excessive  fines  imposed,  nor  cruel  and  unusual  punish- 
**  ments  inflicted/' 

"  That  Jurors  ought  to  be  duly  impannelled  and  returned; 
^'  and  Jurors  which  pass  upon  men  in  trials  for  high  treason 
*'  ought  to  be  freeholders." 

^^  That  all  grants  and  promises  of  fines  and  forfeitures 
*^  of  particular  persons,  before  copiviction,  are  illegal  and 
*'  void." 

^^  And  that  for  the  redress  of  all  grievances,  and  for  the 
^^  amending,  strengthening,  and  preserving  of  the  laws,  Par* 
**  liaments  ought  to  be  held  frequently." 

Further,  Gentlemen,  this   Bill  goes  on  to  say,  **  For  th^ 
^^  ratifying,  confirming,  and  establishing  the  said  Declaration, 
'^  and  the  articles,  clauses,  matters,  and  things,  therein  con- 
"  tained,  by  the  force  of  a  law  made  in  due  form,  by  autbo- 
'^  rity  of  Parliament,  do  pray  it  may  be  declared  and  enacted, 
^^  that  all  and  singular  the  rights  and  liberties  asserted  and 
^^  claimed  in  the  said  Declaration  are  the  true,  ancient,  and 
*^  indubitable  rights  and  liberties  of  the  people  of  this  king- 
^^  dom,  and  so  shall  be  esteemed,  allowed,  adjudged,  deemed, 
^^  and  taken  to  be :  and  that  all  and  every  the  particulan 
^^  aforesaid  shall  be  firmly  and  strictly  holden  and  observed, 
^^  as  they  are  expressed  in  the  said  Declaration ;  and  all  of- 
**  ficers  and  ministers  whatsoever  shall  serve  Their  Majesties 
^^  and  their  successors^  according  to  the  same  in  all  times  to 
*'  com^." 

Such,  Gentlemen,  is  the  Bill  of  Wrongs  and  of  Insult*  I 
shall  not  profane  it  by  saying  one  more  word  upon  it. 

Now,  Gentlemen,  I  would  ask  you,  whether  what  is  said 
by  this  man  be  reasoning  or  discussion :  or  whether  it  b 
nothing  else  but  deception,  and  that  deception  consisting  of  a 
most  abominable  and  complete  suppression  ?  Is  there  a  word 
of  this  Act  quoted  ?  Has  the  poor  mechanic,  to  whom  this  pas- 
sage is  addressed,  who  is  told  that  he  has  been  wronged  and  in- 
sulted at  the  Revolution,  has  he  this  statute  by  him  to  read^ 
Would  it  not  have  been  fair,  at  least  to  have  stated  what  it 
was  ?  But  instead  of  that,  unsight,  unseen  (to  use  a  very  vul- 
gar expression,)  this  proposition  is  tendered  to  the  very  low- 
est man  in  this  country,  namely,  that  the  Bill  of  Rights  is  a 
Bill  of  Wrongs  and  of  Insult. 

Pass  we  then  on  to  another ;  if  you  will  please  to  make  a 
memorandum  of  page  56,  you  will  find  that  in  the  same  spirit, 
and  with  the  same  design,  this  man  tells  you  that—"  The  in- 
tention of  the  government  of  England,"  here  comes  in  ano- 
ther contemptuous  expression  ("  for  I  rather  choose  to  call  it 
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^^  by  this  name  than  the  English  government,)  appears  since 
*'  its  political  connexion  with  Germany,  to  have  been  so  com- 
^  pletely  engrossed  and  absorbed  by  foreign  affairs,  and  the 
^^  means  of  raising  taxes,  that  it  seems  to  exist  for  no  other 
**  purposes." 

The  government  of  the  country  then  does  not  exist  for  the 
purpose  of  preserving  .Qj|r  lives  and  properties ;  but  the  go- 
vernment, I  mean  the  constitution  of  the  country,  King, 
Lords,'  and  Commons,  exist  for  no  purpose  but  to  be  the  instru- 
ments of  raising  taxes.  To  enter  into  any  discussion  of  that> 
is  taking  up  your  time  unnecessarily — I  only  beg  to  draw  your 
attention  to  the  dogmatical  and  cavalier  manner  in  which  these 
things  are  asserted :  farther,  he  says — ^^  Domestic  concerns 
*'*'  are  neglected;  and  with  respect  to  regular  law,  there  is 
*'  scarcely  such  a  thing." 

I  stand  in  the  city  of  London ;  I  am  addressing  myself  to 
gentlemen  eminent  in  that  city;  whether  the  legislature, 
since  the  revolution  has  or  has  not,  adverted  to  domestic 
concerns,  I  think  I  may  appeal  to  the  growing  prosperity  of 
this  country,  from  the  moment  that  the  nightmare  has  been 
taken  off  its  stomach,  which  pressed  upon  it  up  to  that  mo- 
ment. 

We  then  proceed  to  page  63,  where,  after  the  whole  con- 
stitution of  this  country  has  been  thus  treated  in  gross,  he 
proceeds  a  little  to  dissect  ^nd  consider  the  component  parts 
of  that  constitution ;  and  in  page  63,  in  a  dogma,  we  have 
thb: 

**  With  respect  to  the  two  Houses  of  which  the  English 
*'  Parliament  is  composed,  they  appear  to  be  effectually  in- 
*^  fluencedinto  one;  and,  as  a  legislature,  to  have  no  temper 
"  of  its  own.  The  minister,  whoever  he  at  any  time  may 
**"  be,  touches  it,  as  with  an  opium  wand,  and  it  sleeps  obe- 
"  dience." 

Now,  gentlemen,  here  is  another  dogma  without  a  single 
fact,  without  a  single  argument ;  but  it  is  held  out  to  the  sub- 
jects of  this  country,  that  there  is  no  energy  or  activity  in 
either  the  aristocratical  or  den^iocratical  parts  of  this  consti- 
tution but  that  they  are  asleep,  and  you  might  just  as  well 
have  statues  there;  it  is  not  merely  said  that  it  is  so  now,  but 
it  is  the  nature  of  things,  says  he,  that  it  should  be  so. 

^^  But  if  we  look  at  the  distinct  abilities  of  the  two  Houses, 
*'  the  difference  will  appear  so  great  as  to  show  the  inconsis- 
*'  tency  of  placing  power  where  there  can  be  no  certainty  of 
the  judgment  to  use  it.  Wretched  as  the  state  of  repre- 
sentation is  in  England,  it  is  manhood  compaied  with  what 
'^  is  called  the  house  of  Lords ;  and  so  little  is  this  nick- 
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*'  named  House  regarded,  that  the  people  scarcely  inquire  at 
**  any  time  what  it  is  doing.  It  appears  also  to  be  most 
"  under  influence,  and  the  farthest  removed  from  the  general 
f '  interest  of  the  nation." 

Now,  Gentlemen,  this  is  again  speaking  in  tliis  man's  con- 
temptuous manner,  at  the  expense  of  the  aristocratical  part 
of  our  constitution  of  government;  and  essentially  beneficial 
part,  whose  great  and  permanent  interest  in  the  country  ren- 
ders it  a  firm  barrier  against  any  encroachment.  I  am  not  to 
suppose  that  you  are  so  ignorant  of  the  history  of  your 
country,  as  not  to  know  the  great  and  brilliant  characters  that 
have  sat  in  that  House.  No  particular  period  of  time  is  al- 
luded to  in  this  passage.  He  surely  cannot  mean  the  present 
time ;  but  I  conceive  he  speaks  of  all  times,  and  that  from 
the  very  nature  of  our  government  it  must  everlastingly  be  so. 
Slander  upon  that  very  great  and  illustrious  part  of  the  Le- 
gislature (untrue  at  any  period^)  written  in  this  scurrilous  and 
contemptuous  manner,  is  'distinguished  greatly  indeed  from 
any  sober  discussion  of,  whether  an  aristocratical  part  of  go- 
vernment is  a  good  or  bad  thing,  and  is  calculated  only  to 
mislead  and  inflame. 

If  you  look  next  to  page  107,  there  you  will  find  that  two 
of  the  component  parts  of  the  Legislature  having  been  thus 
disposed  of,  we  come  up  to  the  throne  itself,  and  this  man 
says  very  truly  of  himself: 

**  Having  thus  glanced  at  some  of  the  defects  of  the  t^vo 
"  Houses  of  Parliament,  I  proceed  to  xvhat  is  called  the 
'*  Crown^  upon  which  I  shall  be  very  concise  : 

**  It  signifies  a  nominal  office  of  a  million  a  year,  the  busi- 
**  ness  of  which  consists  in  receiving  the  money ;  whether 
"  the  person  be  wise  or  foolish,  sane  or  insane,  a  native  or  a 
^*  foreigner,  matters  not.  Every  minister  acts  upon  the 
"  same  idea  that  Mr.  Burke  writes ;  namely,  that  the  people 
^^  must  be  hoodwinked,  and  held  in  superstitious  ignorance 
"  by  some  bugbear  or  other :  and  what  is  called  the  Crown 
**  answers  this  purpose,  and  therefore  it  answers  all  the  pur- 
'^  poses  to  be  expected  from  it. — ^This  is  more  than  can  be 
**  said  of  the  other  two  branches. 

^^  The  hazard  to  which  this  office  is  exposed  in  all  coim- 
*'  tries,"  including  this  among  the  rest,  **  is  not  from  any 
^^  thing  that  can  happen  to  the  man,  but  from  what  may  hap- 
^^  P^^  ^o  ^^  nation — the  danger  of  its  coming  to  its  senses." 

Then,  Gentlemen,  we  have  been  insane  for  these  seven  or 
eight  hundred  years  :  and  I  shall  just  dismiss  this  with  this 
observation,  that  this  insanity  having  subsisted  so  long)  I  trust 
in  God  that  it  is  incurable. 
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In  page  116,  you  have  this  note — ^'  I  happened  to  be  in 
"  England  at  the  celebration  of  the  centenary  of  the  Revo- 
**  lution  of  1688.  The  characters  of  William  and  Mary  have 
*'  always  appeared  to  me  detestable  ;  the  one  seeking  to  des- 
*^  troy  his  uncle,  and  the  other  her  father^  to  get  possession 
*^  of  power  themselves ;  yet  as  the  nation  was  disposed  to 
^*  think  something  of  that  events  I  felt  hurt  at  seeing  it  as- 
**  cribe  the  whole  reputation  of  it  to  a  man  who  had  under- 
^'  taken  it  as  a  job,  and  who,  besides  what  he  otherwise  got, 
^^  charged  six  hundred  thousand  pounds  for  the  expense  of  a 
*'  little  fleet  that  brought  him  from  Holland. — George  the 
^^  First  acted  the  same  close-fisted  part  as  William  had  done, 
**  and  bought  the  Dutchy  of  Bremen  with  the  money  he  got 
^^  from  England,  two  hundred  and  fifty  thousand  pounds  over 
'^  and  above  his  pay  as  King ;  and  having  thus  purchased  it 
^^  at  the  expense  of  England,  added  it  to  his  Hanoverian  do- 
"  minions  for  his  own  private  profit. — In  fact,  every  nation 
**  that  does  not  govern  itself,  is  governed  as  a  job.  England 
*'  has  been  the  prey  of  jobs  ever  since  the  Revolution." 

Then,  Gentlemen,  what  he  calls  a  nation  governing  itself  is 
something  extremely  different  from  a  nation  having  consented 
from  time  immemorial  to  be  governed  by  a  democracy,  an 
aristocracy,  and  an  hereditary  executive  supreme  magistrate ; 
and  moreover^  by  a  law  paramount,  which  all  are  bound  to 
obey :  he  conceives,  I  say,  that  sort  of  government  not  to  be 
a  government  of  the  people  themselves,  but  he  denominates 
that  sort  of  government  a  job,  and  not  a  government. 

Gentlemen,  such  are  the  passages  which  I  have  selected  to 
you,  as  those  that  disclose  the  most  offensive  doctrines  in  the 
book ;  that  is,  such  as  go  fundamentally  to  the  overturning 
the  government  of  diis  country'.  I  beg  pardon — I  have  omit- 
ted one  which  contains  more  of  direct  invitation  than  any 
thing  I  have  yet  stated. — It  is  in  page  161 ;  it  is  said,  "  the 
'*  fraud,  hypocrisy,  and  imposition  of  governments  are  now 

beginning  to  be  too  well  understood  to  promise  them  any 

long  career.  The  farce  of  monarchy  and  aristocracy  in  all 
**  countries  is  following  that  of  chivalry,  and  Mr.  Burke  is 
"  dressing  for  the  funeral — let  it  then  pass  quietly  to  the  tomb 
*'  of  all  other  follies,  and  the  mourner  be  comforted.  The 
"  time  is  not  very  distant  when  England  will  laugh  at  itself 
"  for  sending  to  Holland,  Hanover,  Zell,  or  Brunswick,  for 
*^  men,  at  the  expense  of  a  million  a  year,  who  understood 
**  neither  her  laws,  her  language,  nor  her  interest,  and  whose 
"  capacities  would  scarcely  have  fitted  them  for  the  office  ot 

parish  constable." 
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This  13  said  of  William  the  Third— this  is  said  of  twb  very 
illustrious  Princes  of  the  House  of  Brunswick^  George  tne 
First  and  Second,  and  extends  to  the  present  Sovereign  upcol 
the  throne. 

"  If  government  could  be  trusted  to  such  handsj  it  must 
*'  be  some  easy  and  simple  thing  indeed ;  and  materials  fit  fqr 
**  all  the  purposes  may  be  found  in  every  town  and  village  in 
"  England." 

The  policy  of  the  constitution  of  this  country  has  evtr 
avoided,  excepting  when  driven  to  it  by  melancholy  necessity, 
to  disturb  the  hereditary  succession  to  the  throne ;  and  it  las 
wisely  thought  it  more  fitting  to  pursue  that  system,  cvdi 
though  a  foreigner  should  be  seated  on  the  throne  of  these 
realms,  than  to  break  through  it, — This  would  insinuate,  that 
the  necessary  defects  of  an  hereditary  monarchy  are  such  is 
outweigh  the  advantages  attending  that  which  I  have  stated^ 
Is  that  so  ?    I  would  ask  any  man  who  hears  me,  in  point  of 
history,  whether  it  is  not  the  permanent  defect  of  elective 
monarchies,  that  the  sovereigns  are  seldom  men  of  any  ton- 
sideration,  and  for  an  obvious  reason ;  most  frequently  it  lias 
happened,  that  turbulent  factions,  after  having  desolated  tHcir 
country,  one  of  them  (it  has  so  happened,  at  least  in  most  in- 
stances as  far  as  my  recollection  goes)  sets  up  a  tool  whom 
the  successful  faction  can  themselves  govern  at  pleasure- 
Often  has  it  happened  that  such  factions,  when  a  civil  Var 
arises,  which  must  almost  necessarily  be  the  case  in  elective 
monarchies,  not  choosing  to  come  to  the  conclusion  of  an 
armed  contest,  have  chosen  a  very  weak  person,  each  in  hope 
of  strengthening  his  party  by  the  time  the  periodical  civil 
war  should  come  round.     I  believe,  upon  examinaticm,' ^ 
will  be  found  to  be  generally  the  case,  and  to  have  prevailW 
in  elective  monarchies  to  a  greater  degree  than  any  inconve- 
niences that  may  have  ever  arisen  from  the  natural  infirmifia 
of  princes  who  succeeded  to  their  thrones  by  hereditary  rij^j 
in  the  constitution  of  Great  Britain ;  for  to  that,  this  inatf 
alludes. 

Has  he  stated  with  any  sort  of  fairness,  or  has  he  at  all 
stated  or  adverted  to  the  many,  many  remedies  we  have  for 
any  defect  of  that  sort  ?  Has  he  stated  the  numerous  coun- 
cils of  a  King?  His  council  of  Parliament — ^his  coimtil  of 
his  Judges  in  matters  of  law — his  Privy  Council?  Hi^  he 
stated  the  responsibility  of  all  those  councils  ?  Some  in  point 
of  character,  some  of  personal  responsibility.  Has  he  Stated 
the  responsibility  of  those  immediate  servants  who  conduct 
his  executive  government  ?  Has  he  stated  the  appointment  of 
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.'regents  i  Has  he  stated  all  this,  which  is  indispensably  ne^* 
cessary  towards  a  fair  and  honest  discussion  (which  this  book 
will  possibly  be  called)  of  this  point  of  his  insuperable  ob* 
jection  to  hereditary  monarchy  ?  Can  this  be  called  any  other 
than  gross  suppression  and  wilful  mis-statement,  to  raise  dis- 
content in  half-informed  minds  f 

There  does  come  across  my  mind  at  this  moment,  unques* 
tionably,  one  illustrious  exception  to  that  doctrine  I  have 
stated,  of  men  not  the  most  capable  of  government  having  in 
general  been  chosen  in  the  case  of  elective  monarchies ;  and 
that  is  a  ttian  whom  no  indignities,  no  misfortunes,  no  dis* 
appointments,  no  civil  commotions,  no  provocations,  ever, 
forced  from  the  full  and  steady  possession  of  a  strong  mind^ 
which  has  always  risen  with  elasticity  under  all  the  pressures 
that  I  have  stated ;  and  he,  though  not  in  one  sense  of  that 
word  a  great  prince^  yet  is  certainly  a  great  wan,  who  will 

?3  down  as  such  to  the  latest  posterity :  I  mean  the  King  of 
oland*  D6n't  imagine.  Gentlemen,  that  my  adverting  to 
this  illustrious  character  is  useless.  Every  gendeman  who 
hears  me,  knows  he  had  a  considerable  part  of  his  matured 
education  in  this  country*  Here  he  familiarized  himself  with 
the  constitution  of  this  country.  Here  he  became  informed 
of  the  provisions  of  what  this  man  calls  the  Bill  of  Wrongs 
and  Insults,  without  disparagement  to  him,  for  I  believe  l|im 
Jo  be  a  just  and  wise  prince,  of  great  natural  faculties. 
Here  it  was  that  he  saw,  and  could  alone  learn  how  the  regal 
government  of  a  free  people  was  conducted,  and  that  imder 
a  Prince  of  the  House  of  Brunswick. 

Gentlemen,  having  stated  thus  much  to  you,  I  will  now, 
for  want  of  suitable  expressions  (for  mine  are  very  feeble,) 
borrow  from  another ;  I  certainly  have  formed  an  opinion 
iq>on  this  subject  precisely  similar;  to  deliver  it  in  plain 
words  would  exhaust  the  utmost  of  my  powers,  but  I  will 
borrow  the  words  of  a  very  able  writer,  who  has  most  pro- 
perly, for  fear  some  ill-impression  should  be  made  by  this 
book  on  the  weaker  part  of  mankind  in  America,  given  an  an- 
iwer  to  this  book  ot  Mr.  Paine.  That  distinguished  gentle- 
man, I  have  reason  to  believe,  though  not  the  chief  magistrate 
in  that  country,  is  the  second  in  the  executive  government  of 
it ;  that  is,  he  is  second  in  the  exercise  of  the  regal  part  of 
the  government  of  that  country.  He  takes  care  to  confute  ac- 
curately what  Mr.  Paine  says  with  respect  to  America  ;  but, 
borrowing  his  wordsy  I  beg  to  be  understood,  that  this  is  my 
opinion  of  the  work  before  you,  and  which  I  humbly  offer 
for  your  consideration  and  adoption.  He  3ays»  ^^  His  inten^ 
Vol.  I.  35 
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"  tion  appears  evidendy  to  be,  to  convince  the  people  of 
^^  Great  Britain,  that  they  have  neither  liberty  nor  a  consti- 
^^  tution ;  that  their  only  possible  means  to  produce  tHose 
^^  blessings  to  themselves,  is  to  topple  down  headlong  their 
*^  present  government,  and  follow  implicitly  the  exampk  of 
**  the  trench." 

Gentlemen,    the    next  passage,  which   I    beg   to  be  un- 
derstood as  mine  (I  wish  I  coudd  express  it  as  well  myself,) 
is  this:-—**  Mr.  Paine,  in  reply,  cuts  the  Gordian  knot  at 
^'  once,  declares  the  Parliament  of  1688  to  have  been  down- 
^^  i^ight  usurpers,  censures  them  for  having  unwisdy  sent  to 
^'  Holland  for  a  King,  denies  the  existence  of  a  British  con- 
^^  stitution,  and  invites  the  people  of  England  to  overtuni 
^^  their  present  government,  and  to  erect  another  upon  the 
^^  broad  basis  of   national   sovereignty  and  government  by 
^^  representation.     As   Mr.   Paine   has  departed  altogether 
^^  from  the  principles  of  the  Revolution,  and  has  torn  up  hf 
'^  the  roots  all  reasoning  from  the  British  constitution,  1^' 
^^  the  denial  of  its  existence^  it  becomes  necessary  to  examine 
^^  his  work  upon  the  grounds  which  he  has  chosen  to  assume. 
"  If  we  judge  of  the  production  from  its  apparent  teitdeiicy, 
^*  we  may  call  it  an  address  to  the  English  nation,  atteropt- 
"  ing  to  prove  that  they  have  a  right  to  form  a  new  consti- 
"  tution;  that  it  is  expedient  for  them  immediately  toexcr- 
^^  cise  that  right,  and  that  in  the  formation  of  this  consti- 
^^  tution  they  can  do  no  better  than  to  imitate  the  model  set 
'*  before  them  by  the  French  National  Assembly*     However 
^^  immethodical  his  production  is,  I  believe  the  whole  of  its 
"  argumentative  part  may  be  referred  to  these  three  points; 
*'  if  the  subject  were  to  affect  only  the  British  nation,  wc 
"  might  leave  them  to  reason  and  act  for  themselves ;  but 
*^  these  are  concerns  equally  important  to  all  mankind ;  and 
"  the  citizens  of  America  are  called  upon,  from  high  au- 
^^  thority  (he  alludes  to  a  gentleman  in  a  high  situatioap  ^ 
^^  that  country,  who  has  published  an  opinion  of  this  boOk,)  * 
^  to  rally  round  the  standard  of  this  champion  of  revolutions* 
**  I  shall,  therefore,  now  proceed  to  examine  the  reas(His;P 
and  so  he  goes  on. 

Gentlemen,  I  would  adopt,  with  your  permission,  a  few  more 
words  from  this  publication :— "  When  Mr.  Paine  invited 
"  the  people  of  England  to  destroy  their  present  government, 
'^  and  form  another  constitution,  he  should  have  given  them 
*'  sober  reasoning,  and  not  flippant  witticisms.'^  Whether 
that  is  or  is  not  the  case,  what  I  have  read  to  you  to-day  will 
enable  you  to  judge*    ^^  He  should  have  expisuned  to  them 
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'>  the  nature  of  the  grievaDce^  by  which  they  are  opprcs- 
^^  sed,  and  demonstrated  the  impossibility  of  reforming  the 
^'  government  in  its  present  organization.  He  should  have 
^^  pointed  out  sonle  possible  method  for  them  to  act,  in  theu- 
^^  original  character,  without  a  total  dissolution  of  civil  so- 
^  ctety  among  them ;  he  should  have  proved  what  great  ad- 
'^  vantages  they  would  reap  as  a  nation  from  such  a  revolu- 
«  ^^  tion^  without  disguising  the  great  dangers  mid  formidable 
^*  diffic^ties  with  which  it  must  be  attended.'*  So  much 
for  the  passages  themselves,  and  this  interpretation,  which  I 
humbly  submit  to  your  consideration. 

The  next  matter  upon  which  I  shall  proceed  is  the  evidence 
which  I  propose  to  adduce,  and  that  evidence  will  go  to  show, 
not  only  the  fact  of  this  man's  being  the  writer  of  this  book, 
by  his  own  repeated  admission,  and  by  letters  under  his  own 
hand,  but  wiU  likewise  go  directly  to  show  what  is  his  in- 
tent in  such  publication,  which  appears  I  think  most  clearlv  ; 
and  ov^r  and  above  that  I  shall  produce  to  you  a  letter,  which 
tills  man  was  pleased  to  addrcb5  to  myself,  iii  which  letter  he 
avows  himself  in  so  many  words  the  author,  and  I  shall  prove 
it  to  be  his  hand-writing ;  and  farther  than  that,  there  is  mat- 
ter in  that  letter,  apparently  showing  the  intention  with  which 
that  book  was  written,  namely,  to  vilify  this  constitution,  and 
to  injure  this  country  irretrievably. 

Two  letters  I  shall  be  under  the  necessity  of  reading  to 
you,  in  which  he  has  stated  himself  the  author.  The  one  is 
a  letter  to  a  person  of  the  name  of  Jordan,  in  which  he  e:^- 
presses  himself  in  this  manner  : 

**  February  16,  1792'*  (that  was  the  day  on  which  the  book 
was  publiaheid :)  ^^  For  your  satisfaction  and  my  own  I  send 
^'  you  the  inclosed,  though  I  do  not  apprehend  there  will  be 
**  any  occasion  to  use  it :  if  in  case  there  should,  you  will 
^*'  immediately  send  a  line  forme,  undercover,  to  Mr,  John* 
*•  son,  St.  Paul's  Churchyard,  who  will  forward  it  to  me,  up- 
%  ^^  on  which  I  shall  come  and  answer  personally  for  the 
*^  work ;  send  also  for  Mr.  Home  Tooke." 

"  T.  P." 

The  letter  inclosed  was  this ;  addressed  to  the  same  man, 
Jordan,  the  bookseller :— "  Sir,  should  any  person,  under 
^*  the  sanction  of  any  kind  of  authority,  inquire  of  you  rc- 
*'  specting  the  author  and  publisher  oi  the  Rights  of  Man, 
^*  you  will  please  to  mention  me  as  the  author  and  publisher 
"  of  that  work,  and  show  to  such  person  this  letter.     I  will^ 
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^^  as  soon  as  I  am  acquainted  with  it,  appear  and  answ^  for 
**  the  M'ork  personally." 

Gentlemen,  with  respect  to  his  letter  written  to  me,  it  is 
in  these  terms. 

Mr.  Ersktne*  My  Lord,  the  Attorney  General  states  a 
letter  in  the  hand-writing  of  Mr.  Paine,  which  estaUishes'diat 
he  is  the  author.  I  desire  to  know  whether  he  means  to' 
read  a  letter  which  may  be  the  subject  of  a  siibstantiTe  and. 
distinct  prosecution ;  I  do  not  mean  to  dispute  the  publica- 
tion, or  even  to  give  him  the  trouble  of  proving  the  liters 
which  he  has  just  stated ;  whether  the  Attorney  General  will 
think  it  consistent  with  the  situation  in  which  he  i^  placed,  at 
this  moment,  to  read  a  letter  written  at  a  time  long  suiter 
quent  to  the  publication,  containing,  ^s  I  understand  (if  I 
am  not  mistaken  in  that,  I  withdraw  my  objection),  but  con- 
taining distinct,  clear,  and  unequivocal  libellous  matter,  and 
which  I,  in  my  address  to  the  Jury,  if  I  am  not  deceived  in 
what  I  have  heard,  shall  admit  to  be  upon  every  principl^f 
the  English  law  a  libel*  Therefore,  if  cliat  should  turn  #lit 
to  be  the  case,  will  your  Lordship  suffer  the  mind  of  the  Juiy 
to  be  entirely  put  aside  from  that  matter  which  is  the  subject 
of  the  prosecution,  and  to  go  into  matter  which  herealter 
may  be,  and  I  cannot  but  suppose  would  be,  if  the  Defen- 
dant were  within  the  reach  of  the  law  of  this  country,  the 
subject  of  a  distinct  and  independent  prosecution. 

Lord  Kewjon.     If  that  letter  goes  a  jot  to  prove  that  be 
is  the  author  of  this  publication,    I  cannot  reject  that  evi- 
dence ;  in  prosecutions  for  high  treason,  where  overt  acts  are     I 
laid,  you  may  prove  overt  acts  not  laid,  to  prove  those  that     f 
are  laid ;  if  it  goes  to  prove  him  the  author  of  the  book,  I     '' 
am  bound  to  admit  it.  ; 

Mr.  Attorney  General*  '  f  IS^ 

The  letter  is  thus :  - 

^      **  Paris^  Wth  of  November^  First  year  of  tht% 
Republic. 
**  Sir,  as  there  can  be  no  personal  resentment  between  two 
"  strangers,  I  write  this  letter  to  you,  as  to  a  man  against 
**  whom  I  have  no  animosity. 

"  You  have,  as  Attorney  General,  commenced  a  prose'- 
'^  cution  against  me  as  the  author  of  the  Rights  of  Mao. 
"  Had  not  my  duty  in  consequence  of  my  being  elected  a 
"  member  of  the  National  Convention  of  France,  called  mc 
^^  from  England,  I  should  have  staid  to  have  contested  the 
^  injustice  of  that  prosecution ;  not  upon  my  own  liecounti 
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^^  for  I  cared  not  about  the  prosecution,  but  to  defend  the 
^^  principles  (  had  advanced  in  the  work. 

^  The  duty  I  am  now  engaged  in  is  of  too  much  impor- 
^  tance  to  permit  me  to  trouble  myself  about  your  prosecu- 
^  tion ;  when  I  have  leisure,  I  shall  have  no  objection  to 
*♦  nteet  yow  on  Aat  ground  :  but,  as  I  now  ^tand,  whether 
*•  you  go  on  with  the  prosecution,  of  whether  you  do  not,  or 
^  whether  you  obtain  a  verdict,  or  not,  is  a  matter  of  the 
^  most  perfect  indifference  to  me  as  an  individual.  If  you 
*♦  obtain  one  (which  you  are  welcome  to  if  you  can  get  it,) 
•*  it<:annot  affect  me,  either  in  person,  property,  or  reputa- 
*'  tion,  otherwise  than  to  increase  the  latter ;  and  with  re- 
**  spect  toyovffself,  it  is  as  consistent  that  you  obtain  a  ver- 
*^  ^ct  against  the  man  in  the  moon,  as  against  me ;  neither 
^^  do  I  see  how  you  can  continue  the  prosecution  against  me 
^^  as  you  would  have  doiie  against  one  of  your  own  people^ 
^^  who  had  absented  himself  because  he  was  prosecuted ; 
*'  what  passed  at  Dover,  proves  that,  my  departure  from 
^^  England  was  no  secret. 

*'  My  necessary  absence  from  your  country  affords  the  op- 
**  portunity  of  knowing  whether  the  prosecution  was  intend- 
^^  ed  against  Thomas  Paine,  or  against  the  rights  of  thepeo- 
^'  pie  of  England  to  investigate  systems  and  principles  of 
**  government ;  for  as  I  cannot  now  be  the  object  of  the  pro- 
^  secution,  the  going  on  with  the  prosecution  will  show  that 
'^  something  else  was  the  object,  and  that  something  else 
^  can   be  no  other  than  the  people  of  England;  for  it  is. 

^  "  against  their  rights^  ai^d  not  against  me,  that  a  verdict  or 
^  sentence  can  operate,  if  it  can  operate  at  all.  Be  then  so 
**  candid  as  to  tell  the  Jtuy  (if  you  choose  to  continue  the 

1^ .  ^^  process)  whom  it  is  you  are  prosecuting,  and  on  whom  it 
.  ♦*^  is  that  the  verdict  is  to  fall."  • 

^m  ;%Gendemen,  I  certainly  will  comply  with  this  request.  I 
^Sa  prosecuting  both  him  and  his  work ;  and  if  1  succeed  in 
tfiis  prosecution,  he  shall  never  return  to  this  country  others 
wise  than  in  vinculis^  for  I  will  outlaw  him. 

^^  But  I  have  other  reasons  than  those  I  have  mentioned 
**  for  writing  you  this  letter;  and  however  you  may  choose 
**  to  interpret  them,  they  proceed  from  a  good  heart.  The 
•*  time.  Sir,  is  becoming  too  serious  to  play  with  Court  pro- 
**  secutions,  and  sport  with  national  rights.  The  terrible  ex* 
^  amples  that  have  taken  place  here  upon  men  who,  less  than 
"  a  year  ago,  thought  themselves  as  secure  as  any  prosecu- 
♦*  ting  Judge,  Jury,  or  Attorney  Geceral,  can  now  do  in  Eng- 
"  lar^.  Ought  to  nave  some  weight  with  men  in  your  situa- 
**  tion.'* 


*«- 


I 


270  The  Attorney  GeneraPi  Speech  in  the 

Now,  Gentlemen,  I  do  not  think  that  Mr.  Paine  judges 
very  well  of  mankind-— I  do  not  think  that  it  is  ^  fair  conclu- 
sion of  Mr.  Paine,  that  men  such  as  you  and  myself,  who 
are  quietly  living  in  obedience  to  the  laws  of  the  land  which 
they  inhabit,  exercising  their  several  functions  peaceably, 
and  I  hope  with  a  moderate  share  of  reputation:  I  do  not 
conceive  that  men  called  upon  to  think,  and  in  the  habit  of  re- 
flection, are  the  most  likely  men  to  be  immediately  thrown 
off  the  hinges  by  menaces  and  threats ;  and  I  doubt  whether 
men  exercising  public  functions,  as  you  and  I  do  in  the  face 
of  our  country,  could  have  the  courage  to  run  away.  AU  I 
can  tell  Mr.  Paine  i^  this— if  any  of  his  assassins  are  here 
in  London,  and  there  is  some  ground  to  suppose  they  may  be, 
or  the  assassins  of  those  with  whom  he  is  connected ;  if  diey 
are  here,  I  tell  them,  that  I  do  in  my  conscience  think,  that 
for  a  man  to  die  of  doing  his  duty,  is  just  as  good  a  thing  as 
dying  of  a  raging  fever,  or  under  the  tortures  of  the  stone. 
Let  him  not  think,  that  not  to  be  an  incendiary  is  to  be  :i 
coward. 

He  says — ^^  That  the  government  of  England  is  as  great,  if 
^  not  the  greatest  perfection  of  fiaud  9nd  corruption,  that 
^^  ever  took  place  since  governments  began^  is  what  you  can* 
^^  not  be  a  stranger  to;  unless  the  constant  habit  of  seeing  it 
"  has  blinded  your  sense.'*  Upon  my  word,  Gendemen,  I 
am  stone  blind,  I  am  not  sorry  for  it.-^^^  But  though  you 
*'  may  not  ch(x>se  to  see  it,  the  people  are  seeing  it  very  fast, 
**  and  the  progress  is  beyond  what  you  may  choose  to 
*^  believe,  or  that  reason  can  make  any  other  man  believe, 
*^  that  the  capacity  of  such  a  man  as  Mr.  Guelph,  or  any 
*^  of  his  profligate  sons,  is  necessary  to  the  government  cf  & 
"  nation.*' 

Now,  Gentlemen,  with  respect  to  this  passage,  I  have  dg* 
to  say,  it  is  contemptuous,  scandalous,  false,  cruel.-— A^^r 
Gentlemen,  is  Mr.  Pame,  in  addition  to  the  political  doctriii^BS 
that  he  is  teaching  us  iik  this  country  f  is  he  to  teach  us  ^ 
morality  and  religion  of  implacability  ?  Is  he  to  teach  bu* 
mban  creatures,  whose  moments  of  existence  depend  upon  th^ 
permission  of  a  Being,  merciful,  long  suffering,  and  of  grea^ 
goodness,  that  those  youthful  errors  from  which  even  royalty 
is  not  exempted,  are  to  be  treasured  up  in  a  vindictive  memO' 
ry,  and  are  to  receive  sentence  of  irremissible  sin  at  H^^ 
hands  \  Are  they  all  to  be  confounded  in  these  slanderous 
terms,  shocking  for  British  ears  to  hear,  and  I  am  sure  dis- 
tressing to  their  hearts  T  He  is  a  barbarian,  who  could  use 
such  profligate  expressions  uncalled  for  by  any  thing  which 
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could  be  the  object  of  his  letter  addresised  to  me.  If  giving 
me  pain  was  his  object,  he  has  that  hellish  gratification* 
Would  this  man  destroy  that  great  auxiliary  of  all  human 
laws  and  constitution"*—^^  to  judge  of  others  as  we  would  be 
"  Judged  ourselves :"— This  is  the  bill  of  wrongs  and  insults 
of  the  Christian  religion*  I  presume  it  is  considered  as  that 
bill  of  wrongs  and  insults,  in  the  heart  of  that  man  who 
can  have  the  barbarity  to  use  those  expressions,  and  ad- 
dress them  to  me  in  a  way  by  which  I  could  not  but  receive 
them* 

Gentlemen,  there  is  not  perhaps  in  the  world  a  more  bene- 
ficial analogy,  nor  a  finer  rule  to  judge  by  in  public  matters, 
than  by  assimilating  them  to  what  passes  in  domestic  life*  A 
family  is  a  small  kingdom, _a  kingdom  is  a  large  family*    Sup- 

EDse  this  to  have  happened  in  private  life,  judge  of  the  good 
eart  of  this  man,  who  thrusts  into  my  hands,  the  grateful 
servant  of  a  kind  and  beneficent  master^  and  that  too  through 
the  unavoidable  trick  of  the  common  post,  slander  upon  that 
master,  and  slander  upon  his  whole  offspring*  Lay  your  hands 
upon  your  hearts,  and  tell  me  what  is  your  verdict  with  res- 
pect to  his  heart* — I  see  it! 

Gentlemen,  he  has  the  audacity  to  say,  ^^  I  speak  to  ^'ou  as 
^^  one  man  ought  to  speak  to.  another*'^  Does  he  speak  to 
me  of  those  august  Personages  as  one  man  ought  to  speak  to 
another  ?  Had  he  spoken  those  words  to  me  personally,  I 
will  not  answer  for  it,  whether  I  should  not  have  forgot  the 
duties  of  my  office,  and  the  dignity  of  my  station,  by  being 
hurried  into  a  violation  of  that  peace,  the  breach  of  which  I 
am  compelled  to  punish  in  others*  He  says,  *^  And  I  know 
^^  also,  that  I  spesik,  what  other  people  are  beginning  to  think, 
^  That  you  cannot  obtain  a  verdict  (and  if  you  do,  it  will 
"  signify  nothing)  without  packing  a  jury^  and  we  both  know 
^^  that  such  tricks  are  practised,  is  w|iat  I  have  very  good 
**  reason  to  believe*" — Mentiris  tmpudentisstme. — Gentlemen, 
A  know  of  no  such  practice  ;  I  know,  indeed,  that  no  such 
^practice  exists,  nor  can  exist ;  I  know  the  very  contrary  of  this 
to  be  true  :  and  I  know  too  that  this  letter,  containing  this 
dangerous  falsehood,  was  destined  for  future  publication; 
that  I  have  no  doubt  of,  and  therefore  I  dwell  thus  long 
upon  it* 

^^  I  have  gone  into  coffee-houses,  and  places  where  I  was 
^  unknown,  on  purpose  to  learn  the  currency  of  opinion." 
Whether  the  sense  of  this  nation  is  to  be  had  in  some  pot- 
houses and  coffee-houses  in  this  town  of  his  own  choosing^  is 
a  matter  I  leave  to  your  judgment*    ^^  And  I  never  yet  saw 
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^^  any  company  of  twelve  men  that  condemned  the  book  ^  but 
^  J  have  often  found  a  greater  number  than  twelve  approving 
^^  it ;  and  this  I  think  is  a  fair  toay  of  collecting'  the  natural 
*^  currency  of  opinion*  Do  not  then,  Sir,  be  the  instrument- 
^^  of  drawing  twelve  men  into  a  situation  that  may  be  injurious 
^^  to  them  afterwards."— -Injurious  to  them  afterwards !— « 
those  words  speak  for  themselves.     He  proceeds  thus : 

"  I  do  not  speak  this  from  policy/'  (what  then  ?)  but  from** 
-—(Gentlemen,  I  will  give  you  a  hundred  guesses)--^^'  bene- 
^'  voLENCE !  But  if  you  choose  to  go  on  with  the  process,  I 
^^  make  it  my  request  that  you  would  read  this  letter  in  Court» 
^^  after  which  the  Judge  and  the  Jury  may  do  as  they  pleaso. 
^^  As  I  do  not  consider  myself  the  object  of  the  prosecu^n, 
^^  neither  can  I  be  affected  by  the  issu&  one  way  or  the 
^^  other.  I  shall,  though  a  foreigner  in  your  country,  sub- 
^^  scribe  as  much  money  as  any  other  maa  towards  sup- 
^^  porting  the  right  of  the  nation  against  the  prosecution; 
^^  and  it  is  for  this  puipose  only  that  I  shall  do  it.—- Thomas 
"  Paine." 

So  it  is  a  subscription  defence  you  hear. 

^^  iP.  S.  I  intended,  had  I  staid  in  England^  to  have  pub« 
**  lished  the  Information,  with  my  Remarks  upon  it^— that 
would  have  been  a  decent  things— "  before  the  trial  came  tm} 
^*  hut  as  I  am  otherwise  engaged,  I  reserve,  myself  till  the 
"  trial  IS  over,  when  I  shall  rqply  fully  to  every  thing  you 
^^  shall  advance."— I  hope  in  God  he  will  not  omit  any  one 
single  word  that  I  have  uttered  to-day,  or  shall  utter  in  my 
future  address  to  you.  This  c^ncd^^  menace  I  despbe,  as  I 
do  those  of  a  nature  more  cut-throat* 

Gentlemen,  I  do  not  think  that  I  need  to  trouble  you  any 
farther  for  the  present :  according  as  you  shall  be  of  opinion, 
that  the  necessarily  mischievous  tendency  and  intent  of  this 
book  is  that  which  I  l^ve  taken  the  liberty  (at  more  length 
than  I  am  warranted  perhaps)  to  state  to  you;  according  as 
you  shall  or  shall  not  be  of  that  opinion,  so  necessarily  wiK 
be  your  verdict.  I  have  done  my  duty  in  bringing  before  a 
Jury  an  offender  of  this  magnitude.  Be  the  event  what  it 
may,  I  have  done  mt  duty ;  i  am  satisfied  with  having  placed 
this  ffreat  and  flourishing  community  under  the  powerful 
shield  of  your  protection. 


«' 


The  pMiciSSm  having  htm  pr^ved^  and  A  UUet  frt^  Afn 
taint  aetnmvlet^ing  it  ;  the  Utter  to  the  Attorn^  Qeneral  men^ 
Uemed  in  the  preface^  and  the  passages  selected  in  the  Informatian^ 
having  been  read;  Mr.  ERSKiirEy  as  Counsel  for  the  Dtfendanty 
sp^  as  follows  : 


Vcx^  t 
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GENTLEMEN  OF  THE  JURY, 

JL  HE  Attorney  General,  in  that  part  of  his  address  #hic& 
referred  to  a  letter,  supposed  to  have  been  written  to  him 
from  France,  exhibited  signs  of  strong  sensibility  and  etno- 
tion. — I  do  not,  I  am  sure,  charge  him  with  acting  a  part  to 
seduce  you ;— on  the  contrary,  I  am  persuaded,  from  my  own 
feelings,  and  from  my  acquaintance  with  my  friend  fro^^JKir    * 
childhood  upwards,  that  he   expressed  himself  as  he^lelt. 
But,  Gentlemen,  if  he  felt  those  painful  emba^t^^ments,  you 
may  imagine  what  mine  must  be  : — ^he  can  only  feel  foir  the 
august  chsuracter  whom  he  represents  in  this  place,  as  a  subject 
for  his  Sovereign,  too  far  removed  by   custom  from  the 
intercourses  which  generate  affections,  to  produce  any  oth€r 
sentiments  than  those  that  flow  from  a  relation  common  to 
us  all  :  but  it  will  be  remembered,  that  I  stand  in  the  same 
relation*  towards  another  great  person  more  deeply  impli- 
cated by  this  suppQsed  letter ;  who,  not  restrained  n-om  die 
cultivation  of  personal  attachments   by   those  qualifications 
which  must  always  secure  theili,   has  exalted  my  duty.to  a 
Prince,  into  a  warm  and  honest  affection  between  man  andf man. 
Thus  circumst^ced,  I  certainly  should  have  been  glad  to 
have  had  an  earlier  opportunity  of  knowing  correctly  the  coil- 
tents  of  this  letter,  and  whether  (which  I  positively  deny)  it 
proceeded  from  the  Defendant*     Coming  thus  suddenly  upon     ^ 
us,  I  see  but  too  plainly  the  impression   it  has  made  upon 
you  who  are  to  try  the  cause,  and  I  feel  its  weight  upon  my- 
seify  who  am  to  conduct  it ;  but  this  shall  ndMher  deuch  iat  m 
from  my  duty,  nor  enervate  me  (if  I  can  help  it)  in  the  dis-   ,  | 
charge  of  it.  0 

If  the  Attorney  General  be  well  founded  in  the  commen- 
taries he  has  made  to  you  upon  the  book  which  he  prosecutes; 
~if  he  be  warranted  by  the  law  of  England,  in  repressbg 
its  circulation,  from  the  illegal  and  dangerous  matters  con- 
tained in  it ; — if  that  suppression  be,  as  he  avows  it,  and  as  m 
common  sense  it  must  be,  the  sole  object  of  the  prosecution,  » 
the  public  has  great  reason  to  lament  that  this  letter  should  ^ 
have  been  at  all  brought  into  the  service  of  the  cause :— It  is 
no  part  of  the  charge  upon  the  record ; — it  had  no  existence 

*  Mr.  Brikine  wu  then  Attorney  General  to  Hie  Prince  of  Wales- 
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for  months  after  the  work  was  composed  and  published ;— it 
was  not  written  by  the  Defendant,  if  written  by  him  at  all^ 
till  after  he  had  been  in  a  manner  insultingly  expelled  from 
the  country  by  the  influence  of  government ;  it  was  not  even 
written  till  he  had  become  the  subject  of  another  countrv. 
It  cannot,  therefore,  by  any  fair  inference  decipher  the  mind 
of  the  author  when  he  composed  his  work  :  still  less  can  it 
affect  the  construction  of  the  language  in  which  it  is  written* 
The  introduction  of  this  letter  at  all  is,  therefore,  not  only  a 
departure  from  the  charge,  but  a  dereliction  of  the  object  of 
the  prosecution,  which  is  to  condemn  the  book  .-—since,  if  the 
cc^demnation  of  the  author  is  to  be  obtained,  not  by  the  work 
itself,  but  by  collateral  matter  not  even  existing  when  it  was 
written,  nor  known  to  its  various  publishers  throughout  the 
kingdom,  how  can  a  verdict  upon  such  grounds  condemn  the 
work,  or  criminate  other  publishers,  strangers  to  the  colla«- 
teral  matter  on  which  the  conviction  may  be  obtained  to-day  ? 
1  maintain,  therefore,  upon  evfery  principle  of  sound  policy, 
as  it  affects  the  interests  of  the  Crown  and  upon  every  rule  of 
justice,  as  it  affects  the  author  o'  The  Rights  of  Man,  that 
the  letter  should  be  wholly  dismissed  from  your  consider 
ration. 

Gentlemen,  the  Attorney  General  has  thought  it  necessary 
to  inform  you,  that  a  rumour  had  been  s{)read,  and  had  reach- 
ed his  ears,  that  he  only  carried  on  the  prosecution  as  a  public 
prosecutor,  but  without  the  concurrence  of  his  own  judgment; 
and  therefore  to  add  the  just  weight  of  his  private  character 
to  his  public  ddty,  and  to  repel  what  he  thinks  a  calumny, 

^  he  tells  you  that  he  should  have  deserved  to  have  been  driven 
from  society,  if  he  had  not  arraigned  the  work  and  the  au- 
thor before  you.  Here  too  we  stand-in  situations  very  dif- 
ferent : — I  hspre  no  doubt  of  the  existence  of  such  a  rumour, 
and  of  its  having  reached  his  ears,  because  he  says  so ;  but 
for  the  narrow  circle  in  which  any  rumour,  personally  impli- 
cating my  learned  friend's  character,  has  extended,  I  might 

'  appeal  to  the  multitudes  who  surround  us,  and  ask,  which  of 
them  all,  except  the  few  connected  in  office  with  the  Cro^vn, 
ever  heard  of  its  existence.  But  with  regard  to  myself,  every 
man  within  heai^ng  at  this  moment,  nay,  the  whole  people  of 
England,  have  been  witnesses  to  the  calumnious  clamour  that, 
by  every  art,  has  been  raised  and  kept  up  against  me  :  in  every 
place,  where  business  or  pleasure  collect  the  public  together^ 
day  after  day  my  n^r  and  character  have  been  the  topics  of 
injurious  reflection.  And  for  whstt  ?— only  for  not  having 
sHxunk  from  the  discharge  of  a  duty,  which  no  personal  ad- 
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vantage  recommended,  and  which  9  thou^^nd  dificultiea  re^ 
pelled*  But,  Gentlemep,  \  have  no  complaint  to  make,  eithet 
against  the  printers  of  these  libels,  nor  even  against  their  aivr 
thors  :-r*the  greater  part  of  them,  hurried  perhaps  away  by 
honest  prejudices,  may  have  believed  they  were  aerviiig  thei( 
^untry  by  rendeiing  me  the  object  of  its  suspicion  and  courix, 
'^mpt ;  and  if  there  have  been  among^  them  others  who  havo^^^ 
mixed  in  it  from  personal  malice  and  unkindness,  I  thank 
Qod  I  can  forgive  them  also.^^Little  indeed  did  they  know 
me,  who  thought  that  su^h  calumnies  would  influence  noi; 
conduct:  I  will  for  ever,  at  all  hazards,  assert  the  dignity^ 
independence,  and  integrity  of  the  English  Bar  ;  without 
which,  impartial  justice,  the  most  valuable  part  of  tli^^w-? 
glish  constitution,  can  have  ho  existence*  From  the  moment 
that  any  advocate  can  be  permitted  to  say,  that  he  xtnil  or  will 
not  stand  between  the  Crown  and  the  subject  arraigned  in  the 
Court  where  he  daily  sits  to  practise,  from  that  moment  the 
liberties  of  England  are  at  an  endt  If  the  advocate  refuses 
to  defend,  from  what  he  may  think  oi  the  charge  or  of  the 
defence,  he  assumes  the  character  of  the  Judge ;  nay,  beasr .  1 
sumes  it  before  the  hourv  of  jij^dgment ;  and  in  prpportion  to^ 
his  rank  and  rei>utation,  puts  the  heavy  influence  o^  perhaps* 
a  mistaken  opinion  into  the  scale  against  the  accused,  in  whose 
favour  the  benevolent  principle  of  English  law  makes  all  pre* 
sumptions,  and  which  commands  the  very  Judge  tp.be  his 
Counsel* 

Geudemen,  it  is  now  my  duty  to  address  myself  without 
^sression  to  the  defence* 

The  first  thing  which  presents  itself  in  the  discussion  of 
any  subject,  is  to  state  distinctly,  and  with  precision,  what  * 
dxe  question  is,  and,  where  prejudice  and  niisrepresemation    » 
have  been  exerted,  to  distinguish  it  accurately  from  what  it  i* 
NOT*    The  question  then  is  n  ^t,  whether  the  bbnstitutioD  o( 
our  fathers,,  under  which  we  live— nrnder   which  I  present, 
myself  before  you,  and  under  which  alone  you  have  any  ju<r, 
risdiction  to  hear  me — ^be  or  be  not  preferable  tathe  constitu^  , 
tion  of  America  or  France,  or  any  other  human  constitution. 
For  upon  what  principle  can  a  Court,  constituted  by  the  auf^ 
thority  of  any  government,  and  administering  a  positive  syt* 
tem  of  law,  under  it,  pronounce  a  decision  against  the  con* 
stitution  which  creates  its  authori^;  or  the  rule  of  action 
which  its  jurisdiction  is  to  enforce  I — The  common  sen^e  of 
the  most  uninformed  person  must  rAolt  at  such  an  absurd 
supposition.  ^ 

\  have  no  difficulty,  therefore^  in  admitting,  that  if  by  ac^ 
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cident  some  or  all  of  you  were  alienated  in  opinion  and  af- 
fection from  the  forms  and  principles  of  the  English  govern- 
ment, and  were  impressed  with  the  value  of  that  unmijced  re^ 
presentative  constitution  which  this  work  recommends  and  in- 
cudcates^  you  could  not,  on  that  account^  acquit  the  Defen- 
dant. Nay,  to  speak  out  plainly,  I  freely  admit  that  even  if^ 
you  were  avowed  enemies  to  monarchy,  and  devoted  to  re- 
publicanism, you  would  be  nevertheless  bound  by  your  oaths, 
as  a  Jury  sworn  to  administer  justice  according  to  the  £n- 
gUeh  law,  to  convict  the  author  of  The  Rights  of  Man,  if  it 
were  brought  home  to  your  consciences,  that  he  had  exceeded 
those  widely  extended  bounds  which  the  ancient  wisdom  and 
libetU  policy  of  the  English  constitution  have  allotted  to  the 
range  of  a  free  press*  I  freely  concede  thisf  because  you 
have  no  jurisdiction  to  judge  either  the  author  or  the  work, 
by  any  rule  but  that  of  English  law,  which  is  the  source  of 
your  au^ority«  But  having  made  this  I#ge  concession,  it 
follows,'  by  a  consequence  so  inevitable  as  to  be  invulnerable 
to  all  argument  or  artifice,  that  if,  on  tlie  other  hand^  you 
ishould  be  impressed  (which  I  know  you  to  be)  not  only  with 
a  dutiful  regard^  but  with  an  enthusiasm,  for  the  whok  form  ' 
and  siubstance  of  y6ur  own  government ;  and  though  you 
should  think  that  this  work^  in  its  circulation  amongst  classes 
of  men  unequal  to  pcditical  researches>  may  tend  to  dienate 
opinion ;  still  you  cannot,  ufion  such  ff rounds,  without  a  si- 
milar breach  of  duty,  convict  the  Befendant  of  a  libel, — un- 
less he  has  dearly  stepped  beyond  that  extended  range  of 
communication  which  the  same  ancient  wisdom  and  liberal 
Dolicy  of  the  British  constitution  has  allotted  for  the  liberty 
of  the  press* 

Gentlemen,  I  admit,  with  the  Attorney  General,  that  in  every 
case  where  a  Cpurt  has  to  estimate  the  quality  of  a  writing, 
the  mind  and  intention  of  the  writer  must  be^ken  into  the 
account  jr-^he  bona  of  maia  /P^^,  as  lawyers  express  it,  must 
be  examined  :  for  a  writing  may  undoubtedly  proceed  from 
m  aK>tive,  and  be  directed  to  a  purpose,  not  to  be  deciphered 
by  the  mere  construction  of  die  thing  written*  But  wherever 
^  writing  is  arraigned  as  seditious  or  slanderous,  not  upon 
its  ordinary  constl^iction  in  language,  nor  from  the  necessary 
^tonseqaences  of  its  publication,  under  any^  circumstances 
and  at  aU  times,  but  that  the  criminality  springs  from  some 
extrinsic  mattery  not  visible  upon  the  page  itself,  nor  univer- 
^Qy  operative,  but  capable  only  of  being  connected  with  it 
ly  evidence,  so  as  to  demonstrate  the  effect  o|[  the  publica- 
tioa^  and  the  design  of  the  publisher ;  such  a  writing,  not 
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libellous  PER  SE,  cannot  be  arraigned  as  the  author^s  work  is 
arr^gned  upon  the  record  before  the  Court.  I  maintajiiiy 
without  the  hazard  of  contmdiction,  that  the  law  of  England 
positively  requires,  for  the  security  of  the  subject,  th^  every 
charge  of  a  libel  complicated  with  ^Ar^rin^ic^ac^^  arun^rcum* 
V  stances^  dehors  the  writing'^  must  appear  literally  upon  thi^ 
record  by  an  averment  of  such  extrinsic  facts  and  circum-^ 
stances,  that  the  Defendant  may  know  what  crime  he  is  cal- 
led upon  to  answer,  and  how  to  stand  upon  his  defence* 
What  crime  is  it  that  the  Defendant  comes  to  answer  for  to- 
day ?— what  is  the  notice  that  I,  who  am  his  Counsel,  have 
from  this  parchment  of  the  crime  alleged  against  hkn  ia^l 
come  to  defend  his  having  written  this  book.  The  record 
states  nothing  else  : — ^the  general  charge  of  sedition  in  the 
introduction  is  notoriously  paper  and  packthread ;  because 
the  innuendos  c^not  enlarge  the  sense,  or  natural  construc- 
tion of  the^text.  The  record  does  not  state  any  one  extrinsic 
fact  or  circumstance,  to  render  the  work  criminal,  at  vne  time 
more  than  another  ;^  it  states  no  peculiarity  of  time  or  season, 
or  intention,  not  proveable  from  the  writing  itself,  which  is  *" 
the  naked  charge  upon  record.  There  is  nothing  therefore 
which  gives  you  any  jurisdiction  beyond  the  construction  of 
the  work  itself;  and  you  cannot  be  justified  in  finding  it  cri- 
minal because  published  at  this  time,  unless  it  would  have 
been  a  criminal  publication  under  any  circumstances,  or  at 
anyother  iwcke* 

The  law  of  England  then,  both  in  its  forms  and  substance, 
being  the  only  rule  by  which  the  author  or  the  work  can  be 
justified  or  condemned,  and  the  charge  upon  the  record  be-    j 
ing  the  naked  charge  of  a  lH>el,  the  cause  resolves  itself  in-    ^ 
to  a  question  of  the  deepest  importance  to  us  all,  the  Nil-  ^ 

TURE     AND     EXTENT   OF     THE   LIBERTY     OF     THE     ENGLISH 
PRESS. 

But  before  I  enter  upon  it,  I  wish  to  fulfil  a  duty  to  the  De- 
fendant, which,  if  t  do  not  deceive  myself,  is  at  this  moment 
peculiarly  necessary  to  his  impartial  trial. — If  an  advocate  ^ 
entertains  sentiments  injurious  to  the  defence  he  is  engaged 
in,  he  is  not  only  justified,  but  bound  in  duty,  to  conceal 
them ;  so,  on  the  other  hand,  if  his  own  genuine  sentiments, 
or  any  thing  connected  with  his  character  or  situation,  can  addi 
strength  to  his  professional  assistance,  he  is  bound  to  throw 
them  into  the  scale.  In  addressing  myself,  therefore,  to  gen- 
tlemen not  only  zealous  for  the  honour  of  English  government, 
but  visibly  indignant  at  any  attack  upon  its  principles^  and 
who  would,  perhaps,  be  impatient  of  arguments  from  a  sus- 
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r^cted  quarter,  I  give  my  client  the  benefit  of  decWing,  that 
am,  and  ever  have  been,  attached  to  the  genuine  principles 
of  the  British  government ;  and  that,  however  the  Court  or 
you  mg^  reject  the  application,  I  defend  him  upon  principles 
not  omy  consistent  with  its  permanence  and  security,  but 
<^ithout  the  establishment  of  which,  it  never  could  have  had 
an  existence. 

The  proposition  which  I  mean  to  maintain  *  as  the  basis  of 
the  liberty  of  the  press,  and  without  which  it  is  an  emptir 
sound,  is  this ; — that  every  man,  not  intending  to  mislead, 
but  seeking  to  enlightcQ  others,  with  what  his  own  reason  and 
pocttc|ence,  however  erroneously,  have  dictated  to  him  as 
*  truth,  may  address  himself  to  the  universal  reason  of  a  whole 
nation,  either  upon  the  subject  of  governments  in  general,  or 
upon  that  of  our  own  particular  country :-— that  he  may  ana- 
lyze the  principles  of  its  constitution,— raint  out  its  errors 
and  defects,— examine  and  publish  its  comiptions, — warn  his 
fellow-citizens  against  their  ruinous  con^equences,-^and  ex- 
ert his  whole  faculties  in  pointing  out  the  most  advantageous 
changes  in  establishments  which  he  considers  to  be  radically 
defective,  or  sliding  from  their  object  by  abuse.-— All  this 
every  subjcfct  of  this  country  has  a  right  to  do,  if  he  contem- 
plates only  what  he  thinks  would  be  for  its  advantage,  and 
out  seeks  to  change  the  public  mind  by  the  conviction  which 
flows  from  reasonings  dictated  by  ^nscience. 

If,  indeed,  he  writes  what  he  dots  not  think  ;— if,  con- 
templating the  misery  of  others,  he  wickedly  condemns  what 
his  own  understanding  approves;*— or,  even  admitting  his 
real  disgust  against  the  government  or  its  corruptions,  if  he 
calumniates  living'  magistrates ^-^^r  holds  out  to  individuals, 
that  they  a  have  right  to  run  before  the  public  mind  in  their 
C0ni/i/ct,— that  they  may  oppose  by  contumacy  or  force  what 
private  reason  only  disapproves ; — that  they  nuwr  disobey  the 
law,  because  their  judgment  condemns  it ;— or^lfeist  the  pub- 
lic will,  because  tney  honestly  wish  to  change  it — he  is  then 
a  criminal  upon  every  principle  of  rational  policy,  as  well  as 
upon  the  immemorial  precedents  of  English  jus^e ;  because 
such  a  person  seeks  to  disunite  individuals  from  their  duty  to 
the  whole,  and  excites  to  overt  acts  of  misconduct  in  a  part 
of  the  community,  instead  of  endeavouring  to  change,  by 
the  impulse  of  reason,  that  universal  assent  which,  in  this 
and  in  every  country,  constitutes  the  law  for  all. 
«^  I  have  therefore  no  difiiculty  in  admitting,  that,  if,  upon 
an  attentive  perusal  of  this  work,  it  shall  be  found  that  the 
Defendant  has  promulgated  any  doctrines  which  excite  indi- 
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viduals  to  withdraw  from  their  subjection  to  the  law  bjr  which 
the  whole  nation  consents  to  be  governed  ;-«if  his  book  shall 
be  found  to  have  warranted  or  excited  that  unfortunate  crimi- 
nal who  appeared  here  yesterday  to  endeavour  to  reii{||re  him- 
self from  imprisonment,  by  the  destruction  of  a  prison,  or, 
dictated  to  him  the  language  of  defiance  which  ran  througb^- 
the  whole  of  his  defence ; — if  throughout  the  work  diere 
shall  be  found  any  syllable  or  letter,  which  strikes  at  the  se- 
curity of  property,  or  which  hints  that  any  thing  less  than 
the  whole  nation  can  constitute  the  law,  or  that  the  law,  be  it 
what  it  may,  is  not  the  inexorable  mlc  of  action  for  ^trj 
individual,  I  willingly  yield  him  up  to  the  justice  <^'the 
Court. 

Gentlemen,  I  say,  in  the  name  of  Thomas  Paine,  and 
in  his  words  as  author  of  the  Rights  of  Man,  as  written  i& 
the  very  volume  that  is  charged  with  seeking  the  destrucdoo 
of  property, 

^^  The  end  of  aH  political  associations  is,  the  preservation 
^'  of  the  rights  of  man,  which  rights  are  liberty,  propcrtyi 
^^  and  security ;  that  the  nation  is  the  source  of  ail  i 
**  ty  derived  from  it :  the  rightof  property  being  aef 
*^  inviolable,  no  one  ought  to  be  deprived  of  it^  except  m 
*^  cases  of  evident  public  necessity,  legally  ascertained^  and 
^*  on  condition  of  a  previous  just  indemnity,^ 

These  are  undoubtedly  jthe  rights  of  man— the  rights  for 
which  all  governments  are  established— and  the  only;.rightB 
Mr.  Paine  contends  for;  but  which  he  thinks  (no  matter 
whether  right  or  wrong)  are  better  to  be  secured  by  a  repub- 
lican opnstitution  than  by  xSa^  forms  of  the  English  govern* 
ment*  He  instructs  me  to  admit,  that,  when  government  b 
once  constituted,  no  individuals,  without  rebepOQ,  con  with- 
draw their  obedience  from  it,— -that  all  attilnpts  to  excite 
them  to  it  are  highly  criminal,  for  the  most  obvious  reasons 
of  policy  and  Justice,— <hat  nothing  short  of  the  will  of  a 
WHOLE  PEOPLE  Can  change  or  affect  the  rule  by  which  a 
nation  is  to  be  governed— «nd  that  no  private  opinion,  how- 
ever hone^r  inimical  to  the  forms  or  substance  of  the  law, 
can  justify  resistance  to  its  authori^,  while  it  remains  in 
force.  The  audior  of  the  Rights  ot  Man  not  only  admits 
the  truth  of  all  this  doctrine,  but  lie  consents  to  be  convicted, 
and  I  also  consent  for  him,  unless  his  work  shall  be  found 
studiously  and  painfully  to  inculcate  these  great  principles  of 
government  which  it  is  charged  to  have  been  written  to 
destroy. 
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Let  m«  noty  therefore,  be  suspected  to  be  contending,^  that 
U  is  lawftd  to  write  a  book  pointing  out  defects  in  the  English 
goveniment,  and  exciting  individuals  to  destroy  its  sandtions^ 
tod  to  refuse  obedience.  But,  on  the  other  hand,  I  do  con- 
tend, that  it  is  lawful  to  address  the  Ehglish  nation  on  these 
momentous  subjects ;  for  had  it  not  been  for  this  itnalienable 
Fight  (thanks  be  to  God  and  our  fathers  for  establishing  it,) 
how  should  we  have  had  this  constitution  which  we  so  loudly 
boost  of  .^•— If,  in  the  inarch  of  Ae  human  mind,  no  nian  could 
have  gone  before  the  establishments  of  the  time  he  lived  in, 
how  could  our  establishment,'  by  reiterated  changes,  have 
become  what  it  is  ?•— If  no  man  could  have  awaken«d  the 
public  mind  to  errors  and  abuses  in  our  government,  how 
could  it  have  passed  on  from  stag^  to  st^ge,  through  reformat 
tion  and  revolution,  so  as  to  have  arrived  from  barbarism  to 
such  a  pitch  of  happiness  an4  perfection,  that  the  Attorney 
General,  considers  it  as  profanation  to*  touch  it  farther,  or  to 
look  for  any  future  amendment  ? 

In tliiiil^Bianner power harreasotted  in  every  age:— govern- 
ment,-J9^|9^  orvn  estimattoH^f  has  been  at  all  times  a  system  of 
perfedlimi:  but  a  free  press  has  examined  and  detected  its 
errors,  adwl  the  people  have  from  time  to  time  reformed  them. 
This  freedom  has  alone  made  our  government  what  it  is ; 
this  freedom  alone  can  preserve  it ;  and  therefore,  under  the 
banners  of  that  freedom,  to-day  I  stand  up  to  defend  Thomas 
Paine. — But  how,  alas !  shall  this  task  be  accomplished  ? — 
How  may  I  expect  from  you  what  human  nature  has  not  made 
man  for  the  performance  of  ?— How  am  I  to  address  your 
reasons,  or  ask  them  to  pause,  amidst  the  torrent  of  prejudice 
which  has  hurried  away  the  public  mind  on  the  subject  you 
are  to  judge  ? 

Was  any  Englishmsm  ever  so  brought  as  a  criminal  before 
9n  English  court  of  justice  ?— If  I  were  to  ask  you,  Gentle- 
men of  the  Jury,  what  is  the  choicest  fruit  that  grows  upon 
the  tree  of  English  liberty,  you  would  answer,  security 
UNDER  THE  LAW.  If  I  wcre  to  ash  the  whole  people  of 
England,  the  return  they  looked  for  at  the  hands  of  Govern- 
ment, for  the  burdens  under  which  they  bend  to  support  it,  I 
should  still  be  answered,  secitrity  under  the  law  ;  or,  in 
odier  words,  an  impartial  administration  of  justice.  So  sa- 
cred, therefore,  has  the  freedom  of  trial  been  ever  held  in 
England;— -so  anxiously  does  Justice  guard  against  every 
possible  bias  in  her  path,  that  if  the  public  mind  has  been 
locally  agitated  upon  any  subject  in  judgment,  the  forum  has 
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either  been  changed,  or  the  trial  postponed*  The  circulatioii 
of  any  paper  that  brings,  or  can  be  supposed  to  bring,  pre- 
judice, or  even  well-founded  knowledge,  within  the  rqaich  of 
a  British  tribunal,  on  the  spur  of  an  occasion^  is  not  only 
highly  criminal,  but  defeats  itself,  by  leading  to  put  off  the 
trial  which  its  object  was  to  pervert.  On  this  principle,  the 
noble  and  learned  Judge  will  ]>ermit  n^e  to  remind  him,  that 
on  the  trial  of  the  Dean  of  St.  Asaph  for  a  libel,  or  rather 
when  he  was  brought  to  trial,  the  circulation  of  books  by  a 
society  favourable  to  his  defence,  was  held  by  his  Lordship, 
as  Chief  Justice  of  Chester,  to  be  a  reason  for  not  trying 
the  cause  ;  *  although  they  contained  no  matter  relative  to 
the  Dean,  nor  to  the  object  of  his  trial ;  being  only  extracts 
from  ancient  authors  of  high  reputation,  on  the  general  rights 
of  juries  to  consider  the  innocence  as  well  as  the  guih  of  the 
accused ;  yet  still,  as  the  recollection  of  these  rights  was  pres- 
sed  forward  with  a  view  to  affect  the  proceedings^  the  proceed* 
ings  were  postponed. 

Is  the  Defendant  then  to  be  the  only  exception  to  these 
admirable  provisions? — Is  the  English  law  to  jud^  hini^ 
3tript  of  the  armour  with  which  its  universal  justice  Mcircles 
all  others  ? — Shall  we,  in  the  very  act  of  judging  him  for  de- 
tracting from  the  English  government,  furnish  him  with  ampfe 
matter  for  just  reprobation,  instead  of  detraction  ?— -»Has  not 
his  cause  been  prejudged  through  a  thousand  channels  f— 
Has  not  the  work  before  you  been  daily  and  publicly  revikd, 
and  his  person  held  up  to  derision  and  reproach  ?— -Has  not 
the  public  mind  been  excited,  by  crying  down  the  very  phrase 
and  idea  of  the  Rights  of  Man  ?  Nay^  have  not  associations 
of  gentlemen,  I  speak  it  with  regret,  because  I  am  persuaded, 
from  what  I  know  of  some  of  them,  that  they,  amongst  them 
at  least,  thought  they  were  serving  the  public ;»— yet  have  they 
not,  in  utter  contempt  and  ignorance  of  that  constitution  of 
which  they  declare  themselves  to  be  the  guardians,  published 
the  grossest  attacks  upon  the  Defendant  ? — Have  they  not, 
even  while  the  cause  has  been  standing  here  for  immediate 
trial,  published  a  direct  protest  against  the  very  work  now 
before  you ;  advertising  in  the  same  paper,  though  under  die 
general  description  of  seditious  libels,  a  reward  on  the  con- 
viction of  any  person  who  should  dare  to  sell  the  book  itsdf^ 
to  which  their  own  publication  was  an  answer  ?— The  Attorney 
General  has  spoken  of  a  forced  circulation  of  this  vrotk 
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but  how  have  these  prejudging  papers  been  circulated  ?— *we 
all  know  how.  They  have  been  thrown  into  our  carriages  in 
every  street;— Aey  have  met  us  at  every  turnpike ;— and 
they  lie  in  the  areas  of  all  our  houses.  To  complete  the 
triumph  of  prejudice,  that  high  tribunal,  of  which  I  have  the 
honour  to  be  a  member  (my  learned  friends  know  what  I  say 
to  be  true,)  has  been  drawn  into  this  vortex  of  slander ;  and 
some  of  its  members,  I  must  not  speak  of  the  House  itself, 
have  thrown  the  weight  of  their  stations  into  the  same  scale. 
By  all  these  means  I  maintain  that  this  cause  has  been 
prejudged. 

It  may  be  said,  that  I  have  made  no  motion  to  put  oif  the 
trial  for  these  causes,  and  that  courts  of  themselves  take  no 
cognizance  of  what  passes  elsewhere,  without  facts  laid  be- 
fore them.  Gentlemen,  I  know  that  I  should  have  had  equal 
justice  from  the  Court,  if  I  had  brought  myself  within  the 
rule.  But  when  should  I  have  been  better  in  the  present 
aspect  of  things  ?  and  I  only  remind  you  therefore  of  all  these 
hao-dships,  that  you  may  recollect,  that  your  judgment  is  to 
proceed  upon  that  alone  which  meets  you  here^  upon  the  evi^ 
dence  in  the  cause,  and  not  upon  suggestions  destructive  of 
wery  principle  of  justice. 

Having  disposed  of  these  foreign  prejudices,  I  hope  you 
will  as  litde  regard  some  arguments  that  have  been  offered  to 
you  in  Court.  The  letter  which  has  been  so  repeatedly  pres- 
sed upon  you,  ought  to  be  dismissed  even  from  your  recollec- 
tion*— I  have  already  put  it  out  of  the  question,  as  having  been 
written  long  subsequent  to  the  book,  and  as  being  a  libel  on 
the  King,  which  no  part  of  the  Information  charges,  and 
which  .may  hereafter  be  prosecuted  as  a  distinct  offence.  I 
consider  that  letter  besides,  and  indeed  have  always  heard  it 
treated,  as  a  forgery,  contrived  to  injure  the  merits  of  the 
cause,  and  to  embarrass  me  personally  in  its  clefence.  I  have 
a  right  so  to  consider  it,  because  it  is  unsupported  by  any 
thing  similar  at  an  earlier  period.  The  Defendant's  whole 
deportment,  previous  to  the  publication,  has  been  wholly  unex^- 
ceptionable :— he  properly  desired  to  be  giv^n  up  as  the  author 
of  the  book,  if  any  inquiry  should  take  place  concerning  it ;  and 
be  is  not  affected  in  evidence,  directly  or  indirectly,  with  any 
illegal  or  suspicious  conduct ;  not  even  with  having  uttered 
an  indiscreet  or  taunting  expression,  nor  with  any  one  matter 
or  thing,  inconsistent  with  the  duty  of  the  best  subject  in 
England.  His  opinions  Indeed  were  adverse  to  our  system ; 
— ^bttt  I  maintain  that  opinion  is  free,  and  that  coNDygx  alone 
is  amenable  to  the  law# 
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You  are  next  desired  to  judge  of  the  author's  mind  and  intea- 
tion,  by  the  modes  and  extent  of  the  circulation  of  his  work^ 
The  FiUST  Part  of  the  Rights  of  Man,  Mr.  Axuxroef 
General  tells  you,  he  did  not  prosecute,  although  it  .wa&*ui 
circulation  throujgh  the  country  for  a  year  and  a  half  together, 
because  it  seems  it  circulated  only  amongst  what  he  styles  the 
judicious  part  of  the  public,  who  possessed  in  their  capaci- 
ties and  experience  an  antidote  to  the  pois6n ;  but  that  with 
regard  to  the  second  Part  now  before  you,  its  circulation  had 
been  forced  into  every  comer  of  society ;  had  been  printed 
and  reprinted  for  cheapness  even  upon  whited  brown  paper, 
and  had  crept  into  the  very  nurseries  df  children,  ais  a  wrap* 
per  for  their  sweetmeats.  % 

in  answer  to  this  statement,  which  after  all  stands  only 
upon  Mr.  Attorney  General's  own  assertion,  unsupported  by 
any  kind  of  proof  (no  witness  having  proved  the  audior's 
personal  interference  with  the  sale,)  I  still  maintain,  that,  if  he 
had  t^e  most  anxiously  promioted  it,  the  question  would 
remain  exactly  the  same:  the  question  would  still  be,  whe- 
ther  at  the  time  when  Paine  composed  his  work,  and  promo- 
ted the  most  extensive  purchase  of  it,  he  believed  or  disbelie- 
ved what  he  had  written, — and  whether  he  contfmplated  the 
happiness  or  the  misery  of  the  English  nation,  tc^hich  it  is 
addressed ;  and  whichever  of  these  intentions  may  be  evi- 
denced to  your  judgments  upon  reading  the  book  itself^  I 
confess  I  am  utteiiy  at  a  loss  to  comprehend  how  a  writer  can 
be  supposed  to  mean  something  different  from  what  he  has 
written,  by  proof  of  an  anxiety  (common  I  believe  to  iB 
authors)  that  his  work  should  be  generally  read.  Remem- 
ber, I  am  not  asking  your  opinions  of  the  doctrines  them'^ 
aches  ; — ^you  have  given  them  already  pretty  visibly  since  I 
began  to  address  you ; — but  I  shall  appeal  not  only  to  you, 
but  to  those  who,  without  our  leave,  will  hereafter  judge, 
and  without  appeal,  of  all  that  we  are  doing  to-day,-—whether,  ^ 
upon  the  matter  which  I  hasten  to  lay  before  you,  you  can 
refuse  to  pronounce,  that  from  his  education — from  the  ac- 
cidents and  habits  of  his  life — from  the  time  and  occasion  of 
the  publication— from  the  circumstances  attending  it^— and 
from  every  line  and  letter  of  the  work  itself,  and  from  all  his 
other  writings,  his  conscience  and  undersunding  f^o  matter 
whether  erroneously  or  not  J  were  deeply  and  solemnly  im- 
pressed with  the  matters  contained  in  his  book,^— that  he  ad- 
dressed it  to  the  reason  of  the  nation  at  large,  and  not  to  the 
passions  of  individuals,— and  that,  in  the  issue  of  its  influence, 
he  contemplated  only  what  appeared  to  him  (though  it  may 
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not  to  us  J  to  be  the  interest  and  happin^as  of  England,  and 
of  the  whole  human  race.  In  drawing  the  one  or  the  other 
of  these  conclusions,  the  book  stands  first  in  order,  and  it 
shall  now  speak  for  itself. 

Gentlemen,  the  whole  of  it  is  in  evidence  before  you  ;^. 
the  particular  parts  arraigned  having  only  been  read  by  my 
consent,  upon  tKe  presumption,  that,  on  retiring  from  the 
Court,  you  would  carefully  compare  them  with  the  context, 
and  all  the  parts  with  the  whole  viewed  together.— -You 
cannot)  indeed  do  justice  without  it.-— The  most  common 
letter,  even  in  the  ordinary  course  of  business,  cannot  b^ 
read  in  a  cause  to  prove  an  obligation  for  twenty  shillings 
without  THE  WHOLE  being  read,  that  the  writer^s  meaning 
may  be  seen  without  deception.  But  in  a  criminal  charge 
comprehending  only  four  pages  and  a  half,  out  of  a  work 
containing  nearly  two  hundred,  you  cannot,  with  even  the  ap- 
pearance of  common  decency,  pronounce  a  judgment  with- 
out the  most  deliberate  and  cautious  coQQparison.  I  observe 
that  the  noble  and  learned  Judge  confirms  me  in  this  obser- 
vation. 

If  any  g^ven  part  of  a  work  be  legally  explanatory  of  ev- 
ery other  ppt  of  it,  the  Preface,  a  fortiori^  is  the  most 
material ;  Kcause  the  Preface  is  the  author's  own  key  to 
his  writing : — ^it  is  there  that  he  takes  the  reader  by  ^tHe 
hand,  and  introduces  him  to  his  subject  :-*it  is  there  that  the^ 
spirit  and  intention  of  the  whole  is  laid  before  him  by  way 
of  prologue*  A  preface  is  meant  by  the  author  as  a  clue  to 
ignorant  or  careless  readers  :— the  author  says  by  it,  to  every 
man  who  chooses  to  begin  where  he  ought.  Look  at  my 
plan— attend  to  my  distinctions— -mark  the  purpose^and  limi« 
tations  of  the  matter  I  lay  before  you. 

JLet  then  the  calumniators  of  Thomas  Paine  now  attend 
to  his  Preface,  where,  to  leave  no  excuse  for  ignorance  or 
misrepresentation, he  expresses  himself  thus: 

^  I  have  differed  from  some  professional  gentlemen  on 
^  the  subject  of  prosecutions,  and  I  since  find  they  are  fall- 
*^  ing  into  my  opinion,  which  I  will  here  state  as  fully,  but 
^^  as  concisely  as  I  can. 

^  I  will  first  put  a  case  with  respect  to  any  law,  and  theu 
^^  compare  it  with  a  government,  or  with  what  in  England  is, 
^  or  has  been  called,  a  constitution. 

^^  It  would  be  an  act  of  despotism,  or  what  in  England  is 
^^  called  arbitrary  power,  to  make  a  law  to  prohibit  inves- 
^  tigating  the  principles,  good  or  bad^  on  which  such  a 
*^  law,  or  any  other,  is  founded. 
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^^  If  a  law  be  bad^  ic  is  one  thm|;  to  oppose  the  practice 
of  it,  but  it  is  quite  a  different  thing  to  expose  its  errors^ 
^^  to  reason  on  its  defects,  and  to  show  cause  why  it  should 
*^  be  repealed,  or  why  another  ought  to  be  substituted  in  its 
place.  I  have  always  held  it  an  opinion  (making  it  also 
my  practice,)  that  it  is  better  to  obey  a  bad  law,  making 
use  at  the  same  time  of  every  argument  to  show  its  er- 
rors and  procure  its  repeal,  than  forcibly  to  violate  it ;  be* 
cause  the  precedent  of  breaking  a  bad  law  might  w^ca 
the  force,  and  lead  to  a  discretionary  violation,  of  those 
which  are  good, 

*''  The  case  is  the  same  with  principles  and  forms  of  gov- 
ernments, or  to  what  are  called  constitutional  and  the  parts 
^^  of  which  they  are  composed. 

^  It  is  for  the  good  of  nations,  and  not  for  the  emolument 
or  aggrandizement  of  particular  individuals,  that  govera- 
*^  ment  ought  to  be  established^  and  that  mankind  are  at  the 
^*  expense  of  supporting  it.  The  defects  of  every  govern* 
ment  and  constitution,  both  as  to  principle  and  form,  must 
on  a  parity  of  reasoning,  be  as  op^  to  discussion  as  the  de- 
fects of  a  law,  and  it  is  a  duty  which  every  man  owes  to 
society  to  point  them  out.  When  those  defects,  and  the 
means  of  remedying  them,  are  generally  seen  by  a  na* 
TiON,  THAT  NATION  wiU  reform  its  government  or  its 
constitution  in  the  one  case,  as  the  government  repealed  or 
•^  reformed  the  law  in  the  other.*' 

Gentlemen,  you  must  undoubtedly  wish  to  deal  with  every 
man  who  comes  before  you  in  judgment,  as  you  would  be 
dealt  by ;  and  surely  you  will  not  lay  it  down  to-day  as  a  lawto 
be  binding  hereafter  even  upon  yourselves,  that  if  you  should 
publish  any  opinion  concerning  existing  abuses  in  your  coun- 
try's government,  and  point  out  to  the  whole  public  the  means 
of  amendment,  you  are  to  be.  acquitted  or  convicted  as  any 
twelve  men  may  happen  to  agree  with  you  in  your  opinions* 
Yet  this  is  precisely  what  you  are  asked  to  do  to  another  >- 
it  is  precisely  the  case  before  you : — Mr.  Paine  expressly 
says,  I  obey  a  law  until  it  is  repealed  ;— obedience  is  not 
only  my  principle  but  my  practice,  since  my  disobedience  of 
a  law  from  thinking  it  hc^^  might  apply  to  justify  another 
man  in  the  disobedience  of  ^  good  one  ;  and  thus  individuals 
would  give  the  rule  for  themselves,  and  not  society  for  alL 
You  will  presendy  see  that  the  same  principle  pervades  the 
whole  work ;  and  I  am  the  more  anxious  to  call  your  at- 
tention to  it,  however  repetition  may  tire  you,  because  it  un- 
folds the  whole  principle  of  my  argument :  for,  if  you  finds 
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Antencc  in  the  whole  book  that  invests  any  individual,  or 
any  number  of  individuals,  or  any  community  short  of  the 
WHOLE  NATION,  with  a  power  of  changing  any  part  of  the 
law  or  constitution  I  abandon  the  cause-^Y£s,  I  freely  aban- 
don it,  because  I  will  not  affront  the  majesty  of  a  court  of  jus- 
tice by  maintaining  propositions  which,  even  upon  the  sur- 
face of  them,  are  false.  Mr.  Paine,  page  162—168,  goes  on 
thusi 

*^  When  a  nation  changes  its  opinion  and  habits  of  think- 
^  ing,  it  is  no  longer  to  be  governed  as  before ;  but  it  would 
^  not  only  be  wrong,  but  bad  policy,  to  attempt  by  force 
*^  what  ought  to  be  accomplished  by  reason.  Rebellion 
^*  consists  in  forcibly  opposing  the  general  will  of  a  nation, 
**  whether  by  a  party  or  by  a  government.  There  ought 
^  therefore,  to  be,  in  every  nation,  a  method  of  occasionally 
^  ascertaining  the  state  of  public  opinion  with  respect  to  gov- 
**  €mment. 

*•  There  is,  therefore,  no  power  but  the  voluntary  will  of 
^  the  people,  that  has  a  right  to  act  in  any  matter  respect- 
^  ing  a  general  reform ;  and,  by  xhp  same  right  that  two 
*^  persons  can  confer  on  such  a  subject,  a  thousand  may* 
^^  The  object  in  all  such  preliminary  proceedings  is,  to  find, 
^*  out  what  the  general  sense  of  a  nation  is,  and  to 
**  be  governed  by  it.  If  it  prefer  a  bad  or  defective  gov- 
"  emment  to  a  reform,  or  choose  to  pay  ten  times  more  taxes 
^^  than  there  is  occasion  for,  it  has  a  right  so  to  do ;  and,  so 
^  long  as  the  majority  do  not  impose  conditions  on  the 
^^  minority  different  to  what  they  impose  on  themselves, 
^  though  there  may  be  much  error,  there  is  no  injustice  > 
^  neither  will  the  error  continue  long.  Reason  and  discus- 
*^  sion  will  soon  bring  things  right,  however  wrong  they^ 
^^  may  begin.  By  such  a  process  no  tumult  is  to  be  appre- 
'I  hended.  The  poor  in  all  countries,  are  naturally  both  peace- 
^*  able  and  grateful  in  all  reforms  in  which  their  interest  and 
^^  happiness  are  included.  It  is  only  by  neglecting  and  re- 
^^  jectmg  them  that  they  become  tumiiltuous." 

Gentlemen,  these  are  the  sentiments  of  the  author  of  the 
Riehts  of  Man ;  and,  whatever  his  opinions  may  be  of  the 
detects  in  our  government,  it  never  can  change  ours  con- 
cerning it,  if  our  sentiments  are  just ;  and  a  writing  can  ne- 
ver be  seditious  in  the  sense  of  the  English  law,  which  states 
that  the  government  leans  on  the  universal  will  for  its 
support. 

This  universal  will  is  the  best  and  securest  title  which  his 
ty  and  his  family  have  to  the  throne  of  Uiese  king- 
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doms ;  and  in  proportion  to  the  wisdom  of  our  institationSf 
the  title  must  in  common  sense  become  the  stronger  :  so 
little  idea,  indeed,  have  I  of  any  other,  that  in  my  place  in 
Parliament,  not  a  week  ago,  I  considered  it  as  the  best  w^ 
of  expressing  my  reverence  to  the  constitution,  as  established 
at  the  Revolution,  to  declare  (I  believe  in  the  presence  ef  the 
«  Heir  apparent  to  the  Crown,  to  whom  I  have  the  greatest 
personal  attachment)  that  his  Majesty  reigned  in  Eng^d, 
by  choice  and  consent,  as  the  magistrate  of  the  English  pec- 
pie  ;— -not  indeed  a  consent  and  choice  by  personal  election, 
like  a  king  of  Poland,  the  worst  of  all  possible  constitutions; 
but  by  the  election  of  a  family  for  great  national  objects,  in 
defiance  of  that  hereditary  right,  which  only  becomes  tyranny, 
in  the  sense  of  Mr.  Paine,  when  it  claims  to  inherit  a  nation, 
instead  of  governing  by  their  consent,  and  continuing  for  its 
benefit.  This  sentiment  has  the  advantage  of  Mr*  Burke's 
high  authority,  who  says  with  great  truth,  in  a  Letter  to  his 
Constituents,  ^*  Too  little  dependence  cannot  be  had  at  thb 
*^  time  of  day  on  names  and  prejudices  :  the  eyes  of  mankind 
'^  are  opened ;  and  communities  must  be  held  together  by  % 
'^  a  visible  and  solid  interest."  I  believe.  Gentlemen  of  the 
Jury,  that  the  Prince  of  Wales  will  always  render  this  title 
dear  to  the  people.  The  Attorney  General  can  only  tell  you 
what  he  ^e/i^^^  of  him ;  I  can  tell  you  what  I  know,  and  what 
I  am  bound  to  declare,  since  this  Prince  may  be  traduced  in 
every  part  of  the  kingdom,  without  its  coming  in  questicMi, 
till  brought  in  to  load  a  defence  with  matter  collateral  to  die 
charge.  I  therefore,  assert  what  the  Attorney  General  can 
only  hope^  that  whenever  that  Prince  shall  come  to  the 
throne  of  this  country  (which  I  pray,  but  by  the  course  of 
nature,  may  never  happen,)  he  will  make  the  constitution  of 
Great  Britain  the  foundation  of  all  his  conduct. 

Having  now  established  the  author's  general  intention  bf 
his  own  introduction,  which  is  the  best  and  fairest  exposition, 
let  us  next  look  at  the  occasion  which  gave  it  birth. 

The  Attorney  General  throughout  the  whole  course  of  his 
address  to  you  (I  knew  it  would  be  so,)  has  avoided  the  most 
distant  notice  or  hint  of  any  circumstance  having  led  to  the 
appearance  of  the  author  in  the  political  world,  after  a  si- 
lence of  so  many  years :— he  has  not  even  pronounced,  or  even 
glanced  at  the  name  of  Mr.  Burke, — ^but  has  left  you  to  take 
it  for  granted  that  the  Defendant  volunteered  this  delicate 
and  momentous  subject,  and,  without  being  led  to  it  by  the 
provocation  of  political  controversy,  had  seized  a  favoiurable 
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moment  to  stigmati|ge,  from  mere  malice,  and  against  his 
own  confirmed  opinions,  the  constitution  of  this  country. 
*  Gentlemen,  my  learned  friend  knows  too  well  my  respect 
and  value  for  him  to  suppose  that  I  am  charging  himwith  a  wil- 
ful suppression ;  I  know  him  to  be  incapable  of  it ;  he  knew 
it  would  come  from  me ;  he  will  permit  me,  however,  to  la- 
ment that  it  should  have  been  left  for  me  to  inform  you,  at 
this  late  period  of  the  cause,  that  not  only  the  work  before 
you,  but  the  First  Part,  of  which  it  is  a  natural  continuation, 
were  written  avotuediy  and  upon  the  face  of  them^  in  answer 
TO  MR.  BURKE.  They  were  written  besides  under  circum- 
stances to  be  explained  hereafter,  in  th«  course  of  which  e^C- 
planation  I  may  have  occasion  to  cite  a  few  passages  from  the 
works  of  that  celel^gted  person.  And  I  shall  speak  of  him 
with  the  highest  ]H|3ect : — for,  with  whatever  contempt  he 
may  delight  to  look  down  upon  my  humble  talents, — however 
he  may  disparage  the  principles  which  direct  my  public  con- 
duct, he  shall  never  force  me  to  forget  the  regard  which  this 
country  owes  to  him  for  the  writings,  which  he  has  left  upon 
record  as  an  inheritance  to  our  most  distant  posterity.  After 
the  gratitude  which  we  owe  to  God  for  the  divine  gifts  of 
reason  and  understanding,  our  next  thanks  are  due  to  those 
from  the  fountains  of  whose  enlightened  minds  they  are  fed 
and  fructified :  but  pleading,  as  I  do,  the  cause  of  freedom  of 
opinions,  I  shall  not  give  offence  by  remarking  that  this  great 
author  has  been  thought  to  have  changed  some  of  his :  and, 
if  Thomas  Paine  had  not  thought  so,  I  should  not  now  be 
addressing  you,  because  the  book  which  is  my  subject  would 
never  have  been  written.  Who  may  be  right  and  who  in  the 
wrong,  in  the  contention  of  doctrines,  I  have  repeatedly  dis- 
claimed to  be  the  question  ;  I  can  only  say  that  Mr.  Paine 
may  be  right  throughout,  but  that  Mr.  Burke  cannot  ; — 
Mr.  Paine  has  b^p  uniform  in  Ai^  opinions,  but  Mr.  Burke 
%xs  NOT ;  Mr.  Irarke  can  only  be  right  in  part ;  but,  should 
Mr.  Paine  be  even  mistaken  in  the  whole,  still  I  am  not  re- 
moved from  the  principle  of  his  defence.  My  defence  has 
nothing  to  do  with  the  rectitude  of  his  doctrines.  I  admit 
Mr.  Paine  to  be  a  republican ; — you  shall  soon  see  what  made 
him  one  : — I  do  not  seek  to  shade  or  mi^lify  his  attack  upon 
our  constitution;  I  put  my  defence  oitho  such  matter, — he 
undoubtedly  means  to  declare  it  to  be  defective  in  its  forms, 
xnd  contaminated  with  abuses,  which,  in  his  judgment,  will 
Mie  day  or  oAer  bring  on  the  ruin  of  us  all : — it  is  in  vain  to 
njmce  the  m^er  ;r— this  is  the  scQpc  of  his  work.  But  still, 
VOL.  I.  38 
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if  it  contain  no  attack  upon  the  King^s  llfajesty^  nor  upon  anjr 
other  LIVING  magistrate  ; — if  it  excite  to  no  resistance  tt> 
magistracy,  but^  on  the  contrary,  if  it  even  studiously  incul- 
cate obedience,  then,  whatever  may  be  its  defects,   the  ques- 
tion continues  as  before,  and  ever  must  remain  an  unmixed 
question  of  the  liberty  of  the  press.     I  have  therefore  consi- 
dered it  as  no  breach  of  professional  duty,  nor  injurio^  tb 
the  cause  I  am  defending,  to  express  my  own  admiration  of 
the  real  principles  of  our  constitution  ; — ^ti  constitution  which 
I  hope   may  never  give   way  to  any  other, — a  constitution 
which  has  been  productive  of  many  benefits,  and  which  will 
produce  many  more  hereafter,  if  we  have  wisdom  enough  to  ^ 
pluck  up  the  weeds  that  grow  in  the  richest  soils  and  amongst  ' 
the  brightest  flowers.     I  agree  with  t^ynerchants  of  Lon- 
don, in  a  late    Declaration,  that  the   Elpish  government  is 
equal  to  the  reformation  of  its  own  abuses ;  and,  as  an  inha- 
biunt  of  the  city,  I  would  have  signed  it,  if  I  had  known,  of 
my  own  knowledge^  the   facts  recited  in  its  preamble  y  but 
abuses  the  English  constitution  unquestionaUy  has,  which 
call  loudly  for  reformation,  the  existence  of  which  has  been  thejg| 
theme  of  our  greatest  statesmen,  which  have  too  plainly  foii^  w 
ed  the  principles  of  the  Defendant,  and  may  have  led  to  the 
very  conjuncture  which  produced  his  book. 

Gendemen,  we  all  but  too  well  remember  the  calamitous 
situation  in  which  our  country  stood  but  a  few  years  ago,— a 
situation  which  no  man  can  look  back  upon  without  horror,  J 
nor  feel  himself  safe  from  relapsing  into  again,  while  the  causers" 
remain  which  produced  it.     The  event  I  'allude  to  you  must 
know  to  be  the   Ameri^n  war,  and  the  still  existing  ^uses  # 
of  it,  the  corruptions  of  mis  government. — In  those  days^  was 
not  thought  virtue  by  the  patriots  of  England  to  conceal  the 
existence  of  them  from  the  people  ; — ^but  then,  as  now,  au- 
thority condemned  them  as  disaffected  suji^cts^  and  defeated 
the  ends  they  sought  by  their  promulgating  • 

Hear  the  opinion  of  Sir  George  Saville — not  his  specula- 
tive opinion  concerning  the  structure  of  our  government  in 
the  abstract^  but  his  opinion  of  the  settled  abuses  which  pre- 
vailed in  his  oxvn  time^  and  which  continue  at  this  momaiU 
But  first  let  me  req^j^d  you  who  Sir  Geor|fe  Saville  was — I 
fear  we  shall  hardly  look  upon  his  like  again — H6w  shall  I 
describe  him  to  you? — ^In  my  own  words  I  cannot.  I  was 
lately  commended  by  Mr.  Burke  in  the  House  of  Commons 
for  strengthening  my  own  language  by  an  appeaV  to  Dr. 
Johnson.  Were  the  Hoiu)urable  Gendeman^esent  at  this 
moment,  he  would  no  doubt  doubly  applaud  my  choice  in  re- 
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sorting  to  his  oxvn  works  for  the  description  of  Sir  George 
Saville : 

**  His  fortune  is  among  the  largest ;  a  fortune  which, 
**  wholly  unincumbered  as  it  is,  without  one  single  charge- 
•*  from  luxury,  vanity,  or  excess,  sinks  under  the  benevolence 
of  its  dispenser.  This  private  benevolence,  expanding 
itself  into  patriotism,  renders  his  whole  being  the  estate  of 
the  |>ublic,  in  which  he  has  not  reserved  a  peculium  for 
^  himself  of  profit,  diversion,  or  relaxation.  During  the 
^^  session,  the  first  in,  and  the  lust  out  of  the  House  of 
^  Commons,  he  passes  from  the  senate  to  the  camp ;  and, 
^  seldom  seeing  the  seat  of  his  ancestors,  he  is  always 
**  in  Parliament  to  serve  his  country,  or  in  the  field  to  defend 

''  it." 

It  is  impossibly  to  ascribe  to  such  a  character  any 
principle  but  pa^otism,  when,  he  expressed  himself  as 
follows  : 

^^  I  retuin  to  you  balRed  and  dispirited,  and  I  am  sorry 
^^  that  truth  obliges  me  to  add,  with  hardly  a  ray  of  hope  of 
^^  seeing  any  change  in  the  miserable  course  of  public  cala* 
**  mities. 

"  On  this  melancholy  day  of  account,  in  rendering  up  to 
*'  you  my  trust,  I  ^leliver  to  you  your  share  of  a  country 
^  maimed  and  weakened;  its  treasure  lavished  and  mi's- 
^^  spent ;  its  honours  faded ;  and  its  conduct  the  laughing- 
^^  stock  of  Europe :  our  nation  in  a  manner  without  allies  or 
**  friends,  except  such  as  we  have  hired  to  destroy  our  fe!- 
"  low  subjects,  and  to  ravage  a  country,  in  which  we  once 
"  claimed  an  invaluable  share.  I  retiu-n  to  vdu  some  of 
"  vpur  principal  privileges  impeached  and  mangled.     And, 

Ustly,  I  leave  you,  as  I  conceix'fk,  at  this  hour  and  moment, 

fully,  eifeaually,  and  absolutely,  under  the  discretion  and 
*'  power  of  a  military  force,  which  is  to  act  without  waiting 
'*  for  the  authority  of  the  civil  magistrates. 

^^  Some  hav4Pcen  accused  of  exaggerating  the  public  mis- 
**  fortunes,  nay,  of  having  endeavoured  to  help  forward  the 
#  mischief,  that  they  might  afterwards  raise  discontents.  I 
**  am  willing  to  hope,  that  neither  my  temper,  nor  my  situa- 
**  tion  in  life,  will  be  thougiit  naturally  to  urge  mc  to  promote 
**  misery,  dis^rd,  or  confusion,  or  j;o  exult  in  the  subver- 
*'  sion  6f  ordet*^  or  in  the  ruin  of  piojfeny.  I  huve  no  rea- 
**  son  to  contemplate  with  pleasure  the  poverty  of  our  coun- 
*'  try,  the  increase  of  our  debts  and  of  our  taxes,  or  the  de- 
**  cay  of  our  commerce. — Trust  not,  however,  to  myrep  ;rt : 
f*  reflect,  dbmpare,  and  judge  for  yourselves. 
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^^  But,  under  all  these  disheartening  circumstancesVl  ^could 
"  yet  entertain  a  cheerful  hope,  and  undertake  again   the 
'*  commission  with  alacrity,  as  well  as  zeal,  if  I   could  »oe 
"  any  effectual  steps  taken  to  remove   the  original  cause  oP 
**  the  mischief — '  Then  would  there  be  a  hope*' 

"  But,  till  the  purity  of  the  constituent  body,  and  thereby 
'*  that  of  the  representative,  be  restored,  there  is  none* 

"  I  gladly  embrace  this  most  public  opportunity  of  deliver- 
"  ing  my  sentiments,  not  only  to  all  my  constituents,  but  to 
*'  those  likewise  not  my  constituents,  whom  yet,  in  the  large 
**  simse,  I  represent,  and  am  faithfully  to  serve. 

^*'  I  look  upon  restoring  election  and  representation  in  some 
**  degree  (for  I  expect  no  miracles)  to  their  original  purity, 
*'  to  be  that,  without  which  all  other  efforts  will  be  vain  and 
"  ridiculous* 

^^  If  something  be  not  done,  you  may,  indeed,  retain  the^H| 
^'  OUTWARD  FORM  of  youj*  coustitutiou,  but  not  the   power 
"  thereof,"  ,.^ 

Such  were  the   words  of  that  great  good  man,   lost  with 
those  of  many  others  of  his  time,  and  his  fame,  as  far  9« 
power  could  hurt  it,  put  in  the  shade  along  with  them.     T 
consequences  wc  have  all  seen  and  felt :— America,   from 
obedient  affectionate  colony,  became  an  independent  natio. 
and  two  millions  of  people,  nursed  in  the  very  lap  of  our  mo 
narchy,  became  the  willing  subjects  of  a  republican  constitr 
tion. 

Gentlemen,  in  that  great  and  calamitous  conflict  Edmi 
Burke  and  lliofi^as  Paine  fought  ifi  the  same  field  of  rca 
together;    but  with  very   different   successes.     Mr«  Bui 
spoke  to  a  Parliament  in  England,  such  as  Sir  George  Savi 
describes  it,  having  no  eafe  but  for  sounds  that  flatterer 
corruptions.     Mr.    Paine,  on  the  other  hand,  spoke  to  a 
people; — reasoned  with  them, — told  them  that  they  were 
bound  by  no  subjection  to  any  sovereignty,  ^ther  thaii  their 
own  benefit  connected  them;  and  by  theH powerful  argu-« 
ments  prepared  the  minds  of  the  American  people  for  uiat 
GLORIOUS,  JUST,  and  happy  revolution.  H 

Gentlemen,  1  have  a  right  to  distinguish  it  by  these  epi^ 
thets,  because  I  aver  that  at  this  moment  there  is  as  sacred  a 
regard  to  property ;— as  inviolable  a  security  %o  all  the  rights 
of  individuals  ; — lower  taxes ; — ^fewer  grievances  i-s-less  to 
deplore,  and  more  to  admire,  in  the  constitution  of  America, 
than  that  of  any  other  country  under  heaven.  I  wish  indeed 
to  except  our  own,  but  I  cannot  even  do  that,  till  it  shall  be 
purged  of  those  abuses  which,  though  they  obrf^re  and  de- 
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form  the  surface,  4iave  not  as  yet,  thank  God^  destroyed  the' 
vital  p^s. 

Why  then  is  Mr.  Paine  to  be  calutnniated,  and  reviled,  be- 
cause, out  of  a  people  consisting  of  near  three  millions,  he 
alone  did  fiot  remain  attached  in  opinion  to  a  monarchy  ? 
Remember, ^at  all  the  blood  which  was  shed  in   America, 
and  to  which  he  was  for  years  a  melancholy  and  indignant 
witness,  was  shed  by  the  authority  of  the  Crown  of  Great 
Britain,  under  the   influence  of  a  Parliament,    such  as  Sir 
George  Saviile   has   described  it;  and  such  as   Mr.  Burke 
himself  will  be  called  upon  by  and  by  in  more  glowing  co- 
louts  to  paint  it*     How  then  can  it  be  wondered  at,  that  Mr. 
Paine  should  return  to  this  country  in  his  heart  a  republican  ? 
—Was  he  not  equally  a  republican  when  he  wrote  Common 
tSensei* — Yet  that  volume  has  been  sold  without  restraint  or 
^)rosccution  in  every  shop  in  £ngland  ever  since,  and  which 
nevertheless  (I  appeal  to  the  hook^  which  I  have  in  Court y  and 
which  is  in  e9ery  body^s  hands)  contains  every  one  principle 
of  government,  and  every  abuse  in  the  British  constitution, 
which  is  to  be  found  in  the  Rights  of  Man.     Yet  Mr.  Burke 
l^imself  saw  no  reason  to  be  alarmed  at  that  publication,  nor 
rto^Cry  down  its  contents;  even  when  America,  which  was 
*swayed  by  it,  was  in  arms  against  the  Crown  of  Great  Bri- 
tain.    You  shall  hear  his  opinion  of  it,  in  his  Letter  to  the 
Sheriffs  of  Bristol,  pages  33  and  34. 

"  The  Court  gazette  accomplished  what  the  abettors  of 
independence  had  attempted  in  vain.  When  that  disinge- 
nuous compilation,  and  strange  medley  of  railing  and  flat- 
tery, was  adduced,  as  a  proof  of  the  united  sentiments  of 
the  people  of  Great  Britain,  there  was  a  great  change 
"  throughout  all  America.  The  tfBe  of  popular  aflection, 
"  which  had  still  set  towards  the  parent  country,  began  im- 
^'  mediately  to  turn,  and  to  flow  with  great  rapidity  in  a  con- 
"  trary  course.  Far  from  concealing  these  wild  declarations 
*'  of  enmity,  the  author  of  the  celebrated  pamphlet  *  which 
"  P^^p^r^d  the  minds  of  the  people  for  independence^  insists 
**  llU'gely  on  the  multitude  and  the  spirit  of  these  addresses ; 
"  and  draws  an  argument  from  them,  which  (if  the  fact  were 
"  as  he  supposes)  must  be  irresistible.  For  I  never  knew  a 
*'  writer  oh  the  theory  of  government  so  partial  to  authority, 
"  as  not  to  allow,  that  the  hostile  mind  or  the  rulers  to  their 
*'  people,  did  fully  justify  a  change  of  government ;  nor  can 
"  any  reason  whatever  be  given,  why  one  people  should  vo- 
"  luntarily  yield  any.  degree  of  pre-eminence  to  another,  but 

*  CoiDflion  Sense,  written  by  Thomas  Paine»  in  America. 
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^^  on  a  supposition  of  great  affection  and  benevolence  towards 
"  them.  Unfortuniitely,  your  rulers,  trusting  to  other  throgs, 
**  took  no  notice  of  this  great  principle  of  connexion." 

Such  were  the   sentiments  of  Mr.  Burke-r-but  there  is  a 
time  it  seems  for  all  things.  ♦ 

Gentlemen,  the  consequences  of  this  mighty  ftvolution  are 
too  notorious  to  require  illustration.  No  audience  would 
sit  to  hear  (what  every  body  has  seen  and  felt^  how  the 
independence  of  America  notoriously  produced,  not  by  re- 
mote and  circuitous  effect,  but  directly  and  palpably,  the 
revolutions  which  now  agitate  Europe^  and  which  portend 
such  mighty  changes  over  the  face  of  the  earth.— Let  gov- 
ernments take  warning. — ^The  revolution  in  France  was  the 
consequence  of  her  incurably  corrupt  and  profligate  govern- 
ment. God  forbid  that  I  should  be  thought  to  lean^  by  this 
declaration,  upon  her  unfortunate  monarch, — bending,  per- 
haps at  this  moment,  under  afflictions  which  my  heart  sinks 
within  me  to  think  of: — ^when  I  speak  with  detestation  of 
the  former  politics  of  the  French  court,  I  fasten  as  litdc  of 
them  upon  tliat  fallen  and  unhappy  prince,  as  t  impute  to  our 
gracious  Sovereign  the  corruptions  of  our  own.  I  desire,^^ 
indeed,  in  the  distinctest  manner,  to  be  understood  thU  I  r 
mean  to  speak  of  his  Majesty,  not  only  with  that  (*c- 
dience  and  duty  which  I  owd  to  him  as  a  subject,  but  with 
that  justice  which  I  think  is  due  to  him  from  all  men  who 
examine  his  conduct  either  in  public  or  private  life. 

Gentlemen,  Mr.  Paine  happened  to  be  in  England  whlit 
the  French  revolution  took  place,  and  notwithstanding  whit 
he  must  be  supposed  and  allowed  from  his  own  history  t| 
have  felt  up6n  such  a  subject  he  remained  if^oilj^  silent 
and  inactive.  The  people  of  this  country  too,  a^eared 
to  be  indifferent  spectators  of  the  animating  scene.  They 
saw,  without  visible  emotion,-— despotism  destroyed,  and 
the  King  of  France,  by  his  own  consent,  become  the  fint 
magistrate  of  a  free  people.  Certainly,  at  least,  it  produced 
none  of  those  effects  which  are  so  deprecated  by  Govern- 
ment at  present ;  nor,  most  probably,  eveiMvould,  if  it  |»d 
not  occurred  to  the  celebrated  person,  whose  name  I  must 
so  often  mention,  voluntarily  to  provoke  the  subject :— a  sub- 
ject which  if  dangerous  to  be  discussed,  he  should  not  have 
led  to  the  discussion  of :  for,  surely,  it  is  not  to  be  endured, 
that  any  private  man  shall  publish  a  creed  for  a  whole  nation : 
— shall  tell  us  that  we  are  not  to  think  for  ourselves — shall 
impose  his  own  fetters  upon  the  human  mind — shalt  dogma- 
tize at  discretion— and  yet  that  no  man  shall  sit  down  to 
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answer  him  without  being  guilty  of  a  libel.  I  assert,  that 
if  it  be  a  libel  to  mistake  our  coiptitution — to  attempt  the 
support  of  it  b]|  means  that  tend  to  destroy  it — and  to  choose 
the  most  dangerou<s  season  for  doing  so,  Mr.  Burke  is  that 
libeller ;  but  not  therefore  the  object  of  a  criminal  prosecu- 
tion : — ^whilst  I  am  defending  the  motives  of  one  man,  I  have 
neither  right  nor  disposition  to  criminate  the  motives  of  ano- 
ther. All  I  contend  for,  is  a  fact  that  cannot«be  controverted, 
viz.  that  this  officious  interference  was  the  origin  of  Mr* 
Paine'*s  booA*  I  put  my  cause  upon  its  being  the  origin  of 
it — ^the  avowed  origin — as  will  abundantly  appear  from  the 
introduction  and  preface  to  both  Parts,  and  from  the  whole 
body  of  the  work  ;  nay,  from  the  very  work  of  Mr.  Burke 
himself,  to  which  both  of  them  are  answers. 

For  the  history  of  that  celebrated  work,  I  appeal  to  it- 
self. 

"When  the  French  revolution  had  arrived  at  some  of  its 
early  stages,  a  few,  and  but  a  few  persons,  (not  to  be  named 
when  compared  with  the  nation)  took  a  visible  interest  in 
these  mighty  events  ;• — an  interest  well  worthy  of  English- 
men. They  saw  a  pernicious  system  of  government  which 
had  led  to  desolating  wars,  and  had  been  for  ages  the  scourge 
of  Great  Britain,  giving  way  to  a  system  which  seemed  to 
promise  harmony  and  peace  amongst  nations.  They  saw 
this  with  virtuous  and  peaceable  satisfaction  ;  and  a  reve- 
rend divine,*  eminent  for  his  eloquence,  recollecting  that  the 
tissues  of  life  are  in  the  hands  of  God,  saw  no  profaneness  in 
mixing  the  subject  with  public  thanksgiving ; — ^by  remind- 
ing the  people  of  this  country  of  their  own  glorious  deli'V 
verance  in  former  ages.  It  happened  also,  that  a  society  of 
gentlemen,  France  being  then  a  neutral  nation,  and  her  own 
monarch  swearing  almost  daily  upon  her  altars  to  maintain 
the  new  constitution,  thought  they  infringed  no  law  by  send- 
ing a  general  congratulation.  Their  numbers,  indeed,  were 
very  inconsiderable  ;  so  much  so,  that  Mr.  Burke,  with 
liiore  truth  than  wisdom,  begins  his  volume  with  a  sarcasm 
upon  their  insignificance : 

*'  Until  very  lately  he  had  never  heard  of  such  a  club. 
"  It  certeinly  never  occupied  a  moment  of  his  thoughts  ; 
*'  nor,  he  believed,  those  of  any  person  out  of  their  own 
"  «et."  _  , 

Why  then  mak<^  o^ their  proceedings  the  subject  of  alarm 

throu^out  Engird  ? There    had   been    no  prosecution 

against  them,  nor  any  charg|^[y^inded  even  upon  suspicion 
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of  disaifection  against  any  of  their  body.  But  Mr.  Burke 
thought  it  was  reserved  for  his  eloquence  to  whip  these  curs 
of  faction  to  their  kennels.  How  he  has  succeeded,  I  appeal 
to  all  that  has  happened  since  the  introduction  of  his  schism 
in  the  British  Empire,  by  giving  to  the  King,  whose  title  was 
questioned  by  no  man,  a  title  which  it  is  his  Majesty's  most 
solemn  interest  to  disclaim. 

After  havipgf  in  his    first  ^work,  lashed   Dr.   Price  in  a    ; 
strain  of  eloquent  irony  for  considering  the  monarchy  to  be    i 
elective,  which  he  could  not  "but  know  Dr.  Price,  m  the  htcr  m 
rai  sense  of  election^  neither  did  or  could  possibly  consider  H 
it,  Mr.  Bufte  published  a  second  treatisi ;  in  which,  after 
reprinting  many  passages  from  Mr.  Paine's  former  work,  he 
ridicules  and  denies  the  supposed  right  of  the  people  to  chsmge 
their  governments,  in  the  following  words  : 

**  The  French  revolution,  say  they^'*  (speaking  of  die 
English  societies,)  *'  was  the  act  of  the  majority  of  the  peo- 
"  pie  ;  and  if  the  majority  of  any  other  people,  the  people  of 
"  England  for  instance^  wish  to  make  the  same  change,  thcjr 
*^  have  the  same  right ;  just  the  same  undoubtedly  ;  that  is, 
''  None  at  all.'' 

And  then,  after  speaking  of  the  subserviency  of  will  to  dtlty     ^ 
(in  which  I  agree  with  him,)  he,  in  a  substantive  sentence, 
maintains  the  same  doctrine  ;  thus  : 

"  The    constitution  of  a  country  being  once  settled  up- 
•'  on   some   compact  tacit,  or  expressed,   there  is  no  power 
"  existing  of  force  to  alter  it,  without  the  breach  of  the  cov6 
."  nant,  or  the  consent  of  all  the  parties.     Such  is  the  natuit  J 
•"  of  a  contract.  ^V 

So  that  if  reason,  or  even  revelation  itself,  were  now  to  de- 
monstrate to  us,  that  our  constitution  was  mischievous  in  its 
effects, — if,  to  use  Mr.  Attorney  General's  expression,  wc 
had  been  insane  for  the  many  centuries  we  have  su|iported 
it ;  yet  that  still,  if  the  King  had  not  forfeited  his  title  tb  J 
the  Crown,  nor  the  Lords  their  privileges,  the  univeri0  m 
voice  of  the  people  of  England  could  not  build  up  a  new  g^t^  ' 
emment  upon  a  legitimate  basis. 

Passing  by,  for  the  present,  the  absurdity  of  such  a  piJK>j 
sition,  and   supposing  it  could,  beyond  all  controversy/ 
maintained ;  for  Heaven's  sake,  let  wisdom  never  utter  it  f- 
Let  policy  and  prudence  for  ever  conceal  it !     If  you  seek 
the  stability  of  tl^  English  government,  rather  put  the  book    1 
of  Mr.  Paipe,  whl^h  calls  it  bad,  into  every  hand  of  ibt 
kingdom,  tlii^  doctrines  whfail  1^  human  nature  rebel  even 
against  that  which  is  the  1^li^«"^ay  to  the  people  of  Eng- 
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land.  Look  at  your  constitution,  there  it  lies  befor^  you— 
^e  work  of  your  pious  fathers,-^handed  down  as  a  sacred 
deposit  irom  geners^tion  to  generation,— the  result  df  wisdom 

^  and  virtue,-— ftd  its  parts  cemented  together  with  kindred 
blood;  there  are,  indeed  a  few  spots  upon  its  surface ;  but 
the  same  principle  which  reared  the  structure  will  brush  them 
all  away :— You  may  preserve  your  govertiment— you  may  de- 
stroy i.t*-*To  siuch  an  addre^,  what  would  be  the  answer  f 
A  chorus  of  the  nation— Yes,  we  will  preserve  it. 
But  say  to  the  same  nation,  eveabf  the^very  ^am^  constitution. 
It  is  yours,  such  as  it  is,  for  better  or  tor  worse  ;«--]t  is  strap- 
ped upon  your  backs,  to  carry  it  as  beasts  of  burden,— 
you  have  no  jurisdiction  to  cast  it  oif.  Let  this  be  your  posi- 
tion, and  you  instantly  raiye  up  (I  appeal  to  every  man's  con- 
sciousness of  his  own  nature)  a  spirit  of  uneasiness  and  dis- 
content* It  is  this  spirit  alone,  that  has  pointed  most  of  the 
passages  arraigned  before  you. 

But  let  the  prudence  of  Mr.  Burke's  argument  be  what  it 
may,  the  argument  itself  is  untenable.  His  Majesty  un- 
doubtedly was  not  elected  to  the  throne.  No  man  can  be 
supposed,  in  the  teeth  of  fact,  to  have  contended  it ;— - 
but  did  not  the  people  of  England  elect  King  William, 
and  break  the  hereditary  succession  ? — and  does  not  his 
Majesty's  title  grow  out  of  that  election  ?— It  is  one  of  the 
charges  against  the  Defendant,  his  having  denied  the  Par- 
liament which  called  the  Prince  of  Orange  to  the  throne 
to  have  been  a  legal  convention  of  the  whole  people ;  and  is  not 
the  very  foundation  of  that  charge,  that  it  was  such  a  legal 

%  «  convention,  and  that  it  was  intended  to  be  so  ?  And  if  it  was 
«9,  did  not  the  people  then  confer  the  Crown  upon  King 
William  without  any  regard  to  hereditary  right  ?— Did  they 
not  cut  off  the  Prince  of  Wales,  who   stood  directly  in  the 

"*%,  line  of  succession,  and  who  had  incurred  no  personal  for- 

,      feiture  ?— Did  they  not  give  their  deliverer  an  estate  in  the 

tClrown  totally  new  and  unprecedented  in  the  law  or  history 
^tthe  country? — And, lastly,  might  they  not    by  the  same 
aolhority,  have  given  the  royal  inheritance  to  the  family  of  a 
M|M^EU|ger  ? — Mr.  Justice  Blackstone,  in  his  Commentaries,  as- 
F   f '^^  ^^  terms  that  they  might ;  and  ascribes  their  choice  of 
^feng  William,  and  die  subsequent  limitations  of  the  Crown, 
-&>t  to  want  of  jurisdiction,  but  to  their  true  origin^  to  pru- 
dence and  discretion  in  not  disturbing  a  valuable  institution 
farther  than  public  safety  and  necessity  dictated. 

The  English  government  stsuids  then  on  this  public  con- 
sent, th.e  true  root  of  all  governments.     And  I  agree  with 
Vol.  I.  39 
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Mr.  Buike^  that,  while  it  Is  well  administered,  it  is  not  v» 
the  power  of  factions  or  libels  to  disturb  it ;  though,  when 
ministers  are  in  fault,,  they  are  sure  to  set  down  all  distur- 
bances to  these  cause?.  This  is  most  justly  Ind  eloquently  *^ 
exemplified  in  his  own  Thoughts  on  the  Cause  of  the  pre- 
sent Discontents,  page  5  and  6. 

"  Ministers  contend  that  no  adequate  provocation  has  been 
"  given  for'*  so  ^spreading  a  discontent,  pur  affairs  having 
^^  been  conduced  throughout  with  remarkable  temper  and 
**  consummate  ^i^i^domr  The  wicked  industry  of  seme  li- 
**■  bcllers,  joine4  to  the  intrigues  of  a  few  disappointed  po- 
"  liticians,  have,  in  their  opinion,  been  able  to  produce 
*'  this  unnatural  ferment  in  the  nation* 
•;-;  **  Nothing,  indeed,  can  be  mor%  unnatural  than  the  present 
*^  convulsions  of  this  country,  if  the  above  account  be  a  true 
"  one.  I  confess  I  shall  assent  to  it  with  great  reluctance,  and 
^^  only  on  the  compulsion  of  the  clearest  and  .firmest  proofs; 
**  because  their  account  resolves  itself  into  this  ^ort  but  dis- 
*'  couraging  proposition :  *  That  we  have  a  very  good  minis- 
*'  *  try,  but  that  we  are  a  very  bad  people  ;'  that  we  set  our- 
^^  selves  to  bite  the  hand  that  feeds  us ;  and,  with  a  malignant 
*'  insanity,  oppose  the  measures,  and  ungratefully  vilify  the 
^  persons  of  those  whose  sole  object  is  our  own  peace  and 
*^  prosperity.  If  a  few  puny  libellers,  acting  under^k  knot  of 
**  factious  politicians,  without  virtue,  parts,  or  character  (for 
''  such  they  are  constantly  represented  by  these  gentlemen,) 
"  are  sufficient  to  excite  this  disturbance,  very  perverse  must 
"  be  the  disposition  of  that  people,  amongst  whom  such  a 
>^  disturbance  can  be  excited  by  such  means."  ^ 

He  says  true :  never  were  serious  disturbances  excited  by 
such  means! 

But  to  return  to  the  argument. — Let  us  now  sec  how 
the  rights  of  the  people  stand  upon  authorities.     £tet   us  jfet 
examine  whether  this  great  source  of  government  insisted  on  *" 
by  Thomas  Paine,  be  not  maintained  by  persons  on  whonl 
my  friend  will  find  it  difficult  to   fasten   the   character   A 
libellers^  ^  ^ 

I  shall  begin  with  the  most  modem  author  on  the  sc|)>|ict^^ 
of  government — whose  work  lies  s]>read  out  before  me,  as  il 
often  does  at  home  for  my  delight  and  instruction  in  my 
leisure  hours.  I  have  also  the  honour  of  his  personal  ae- 
quaptaiice.  He  is  a  man,  perhaps  more  than  any  other, 
devoted  to  the  real  constitution  of  this  tountry,  as^<9will  ti!& 
fiouncl  throughout  his  valuable  work  ;  he  is  a  person,  besides, 
of  great  learning,  which  enabled  him  to  infuse  much  useful 
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knowledge  ^nto  my  learned  friend  now  near  me,  who  intro- 
duced me  to  him.*  I  speak  of  Mr.  Paley,  Archdeacon  of 
Carlisle,  and  of  his  work,  entitled,  The  Principles  6f  Politi- 
cal and  Moralt  Philosophy,  in  tvhich  he  investigates  the  first 
principles  of  all  governments — a  discussion  not  thought  dan- 
igerous  till  lately. — I  hope  we  shall  soon  get  rid  of  this  ridi- 
culous panic. 

Mr.  >.Palev  professes  to  think  of  governments  what  the 
Christian  religion  was  thought  of  by  its  first  teachers: — '  If 
it  be  of  God  it  will  stand ;'*  and  he  puts  the  duties  of  obedience 
to  them  upon  free  will  and  moral  duty. — After  dissenting 
from  Mr.  Locke  as  to  the  origin  of  governments  in  compact, 
he  says :  ^ 

"  Wherefore,  rejecting  the  intervention  of  a  compact  as 
^*  unfounded  in  its  principle,  and  dangerous  in  the  appli- 
"  cation,  we  assign  for  the  only  ground  of  the  subjects' 
*'  obligation,   the   will   or   God,   ab  ^collected    from 

'*    EXPEDIEKCY.  ' 

The  steps  by  whicK  the  argument  proceeds  are  few  and  di- 
**  rect. — ^  It  is  the  will  of  God  that  the  happiness  of  human 
**  *  life  be  promoted :'— *this  is  the  first  step,  and  the  founda- 
**  tion,  not  only  of  this,  but  c/f  every  moral  conclusion. 
*'  *  Civil  society  conduces  to  that  end  :'— ^this  is  the  second 
^^  propfsitipn.  ^  Civil  societies  cannot  be  upheld,  unless,  in 
•'*  *  each,  the  interest  of  the  whole  society  be  binding  upon 
<*  I  every  part  and  member  of  it :' — ^this  is  the  thlixi  step,  and 
^^  conducts  us  to  the  conclusion,  namely, — ^  That,  so  long  as 
*'  *  the  interest  of  the  whole  society  requires  it  (that  is,  so 
**  *  long  as  the  established  government  cannot  be  resisted 
^  *  or  changed  without  public  inconveniency,)  it  is  the  will 
*'  *  of  God  (which  will  universally  determines  our  duty) 
*'  *  that  the  established   government  be  obeyed",' — -and  no 
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ut  who  shall  judge  of  this  ?  We  answer, '  Every  man 

^**  * /or  himself*     In  contentions  between  the  sovereign  and 

v^  the  subject,  the  parties  acknowledge  no  common  arbitrator; 

\  and  it  would  be  absurd  to  commit  the '  decision  to  those^ 

,  Jt^bose  conduct  has  provoked  the  question,  and  whose  own 

^"  TOterest,  authority,  and  fate,  are  immediately  concerned  in 

^   "  it.     The  danger  of  error  and  abuse  is  no  objection  to  the 

4*'  rule  of  eJI|»edienpy,  because  every  other  rule  is  liable  to  the 

same  or  grea$^;  and  every  rule  that  can  be  propounded 

n  the  sub^tt  (like  all  rules  which  appeal  to  or  bind  the 

•  Lord  EUcnborougli,  then  Mr  I^w. 
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^r  conscience,)  must,  in  the  application,  depend  ppon  privi^ 
^^  judgment.  It  may  be  observed^  however,  that  it  x>i]|^ 
"  equally  to  be  accounted  the  exercise  of  ja  man's  private 
^^  judgment,  whether  he  determines  by  reasonings  antt 
*^  gonclusions  of  his  own,  or  submits  to  be  directed  bf 
^^  the  advice  of  others,  provided  he  be  free  to  choose  h» 
*^  guide."  . 

He  then  proceeds  in  a  manner  radier  inconsistent;|nrith^ 
principles  entertained  by  my  learned  friend  in  his  opening  to 

you:— • 

^^  No  usage,  law,  or  authority  whatever,  is  so  binding,  that 
^^  it  need  or  ought  to  be  continued,  when  it  may  be  changed 
^  with  advantage  to  the  coa|diiunity.  The  family  of  die 
"  prince— the  order  of  succession— the  prerogative  of  the 
^^  crown— 'the  form  and  parts  of  the  legislature— togodier 
^^  with  the  respective  powers,  office,  duration,  and  mutoad 
*'  dependency  of  the  several  parts ;  are  all  only  so  many 
^^  laws,  mutable,  like  other  laws,  whenever  expediency  re- 
^^  quires,  either  by  the  ordinary  act  of  the  legislature,  or, 
*^  if  the  occasion  deserve  it,  by  the  interpositiok  or  Tfi: 

"    PEOPLE." 

No  man  can  cay  that  Mr.  Paley  intended  to  defuse  dis- 
content by  this  declaration.— He  must  therefore  be  taken  to 
think  witli  me,  that  freedom  and  affection,  and  theipeBBe  of 
advantage,  .are  the  best  and  the  only  supports  of  govern- 
ment. On  the  same  principle  he  then  goes  on  to  say— 
^^  These  points  are  wont  to  be  approached  with  a  kind  of 
'^  awe ;  they  are  represented  to  the  mind  as  principles  of 
*^  the  constitution,  settled  by  our  ancestors ;  and,  being  set- 
^^  tied,  to  be  no  more  committed  to  innovation  or  debate; 
^^  as  foundations  never  to  be  stirred ;  as  the  terms  and  con- 
*^  ditions  of  the  social  compact,  to  which  every  citi:(en  of 
^^  the  state  has  engaged  his  fidelity,  by  virtue  of  a  Dp>niise 
^^  which  he  cannot  now  recall.  Such  reasons  have  no  ^ice  '^ 
**  our  system." 

These  are  the  sentiments  of  this  excellent  author; 
there  is  no  part  df  Mr.  Paine's  wqprk,  from  the  one  end 
to  the  other,  that  advances  any  other  proposition. 

But  the  Attorney  General  will  say,  these  are  the  grav( 
culative   opinions  of  a  friend   to  the  Englisl^govemraaDt 
whereas  Mr«^  Paine  is   its  professed  ettemy-il^hat  thenf* 
The  principle  is,  that  every  man,  while  he  obeys  the  hiws^  i^ 
to  think  for  himself,  and  to  commutiicaiteiwhat  he  thidjpi^ 
The  very  ends  of  society  exact  this  licence!^  and  thepdmj^ 
the  law,  in  its  provisions  for  its  security,  has  tacilly  sanctitiied' 
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« 

iLx^The  real  fact  is,  that  writings  against  a  free  and  well-pro- 
portioned government,  need  not  be  guarded  against  by  laws. 
They  cannot  often  exist,  and  never  with  effect.  The  just  and 
awful  principles  of  society  are '  rarely  brought  forward,  but 
when  they  are  insulted  and  denied,  or  abused  in  practice  : 
Mr.  Locke's  Essay  on  Government,  we  owe  to  Sir  Robert 
Filmer,  as  we  owe  Mr.  Paine's  to  Mr.  Burke; — indeed, 
betweenr^e  arguments  of  Filmer  and  Burke,  I  see  no  essen- 
tial difference ;  since  it  is  not  worth  disputing^  whether  a 
King  exists  by  divine  right,  or  by  indissoluble  human  com- 
pact, if  he  exists  whether  we  will  <^r  no.  If  his  existence 
be  without  our  consent,  and  is  to  continue  without  be- 
nefit, it  matters  not,  whether  his  title  be  from  God  or  from 
man. 

That  his  title  is  from  man,  and  from  every  generation  of 
man,  without  regard  to  the  determination  of  former  ones, 
hear  from  Mr.  Locke :  "  All  men^^  say  they  (i.  e.  Filmer 
and  hb  adhaFents,)  "  are  born  under  governmenty  and  there^ 
'*  fore  they  cannot  be  at  liberty  to  begin  a  new  one.  Every 
*^  ^eis  born  a  subject  to  his  father^  or  his  prince^  and  is  there- 
^^  fore  under  ^he  perpetual  tie  of  subjection  and  allegiance. 
^^  It  is  plain,  mankind  never  owned  nor  considered  any  such 
*^  natural  subjection  that  they  were  bom  in^  to  one  or  the 
^^  other,  that  tied  them,  without  their  x>wa  consents,  to  a  sub- 
^^  jection  to  them  and  their  heirs." 

^  It  is  true,  that  whatever  engagements  or  prolfiises  any 
*^  one  has  made  for  himself,  he  is  under  the  obligation  of 
^  them,  but  cannot,  by  any  compact  whatsoever,  bind  his 
^  diildren  or  posterity:  for  his  son,  when  a  man,  being 
^^  altogether  as  free  as  the  father,  any  act  of  the  father  can  no 
*'  more  give  away  the  liberty  of  the  son^  than  it  can  of  any 
«  body  else.'' 

So  4|uch  for  Mr.  Locke's  opinion  of  the  rights  of  man. — 

'^Let'US  now  examine  his  ideas  of  the  su]^osed  danger  of 

imsting  him  with  them. 

,,_  lR#  Perhaps  it  will  be  said,  that  the  people  being  ignorant, 

Ir*^  and  always  discontented  to  lay  the   foundation  of  govem- 

Hi  '^iliiuit  in  the  unsteady  opinion  and  uncertain  humour  of  the 

'"H  p^ple^  is  to  expose  it  to  certain  ruin :  and  no  government 

"i^  will  be  abl^long  to  subsist,  if  the  people  may  set  up  a  new 

*  legislature^'whenmrer  they  take  offence  at  the  old  one. 

**  To  this,  I  answer — Quite  the  contrary :  people  are  not  so 

^  eai[^  got  out  of  their  old  forms,  as  some  are  apt  to  sug- 

^  gesK  they  are  hardly  to  be  prevailed  with  to  amend  till* 

**  ittsknowledged  faults  in  the  frame  they  have  been  accustbm- 


302 


Mt*  Ersktne*s  Speech  on  the 


u 


<( 


i( 
(ft 

a 
i( 

4ft 


fcft 


ed  to  ;  and  if  there  be  any  original  defects,,  or  adventi- 
tious ones  introduced  by  time,  or  corruption,  it  is  not  an 
easy  thing  to  be  changed,  even  when  all  the  world  sees  tfam 
is  an  opportunity  for  \U  This  slowness  and  aversion  in 
the  people  to  quit  their  old  constitutions,  has  in  the  msasf 
revolutions  which  have  been  seen  in  this  kingdom  in  this 
and  former  ages,  still  kept  us  to,  or,  after  some  interval  of 
fruitless  attempts,  still  brought  us  back  again  xm  our  old 
legislative  of  kings,  lords  and  commons:  and  whatever 
provocations  have  made  the  crown  be  taken  from  some  of 
our  princes'  heads,  tbj^  never  cpried  the  people  so  far  as 
to  place  it  in  another  line.''  *     ^, 

Gentlemen,  I  wish  I  had  sf^'cngth  to  go  on  with  all  that 
follows,  but  I  have  read  enough  not  only  to  maintain  die  true 
principles  of  government,  but  to  put  to  shame  the  narrow 
system  of  distrusting  the  people^ 

It  may  be  said,  that  Mr.  Locke  went  great  lengths  in  his 
positions,  to  beat  down  the  contrary  doctrine  of  divine  right, 
which  was  then  endangering  the  new  establishment.  Bj 
that  cannot  be  objected  to  David  Hume,  who  maintaii 
same  doctrine.  Speaking  of  the  Magna  Charta  in  his 
tory,  vol.  ii.  page  88,  lie  says,  ^^  It  must  be  confessed, 

former  articles  of  the  great  charter  contain  such  mitigs 
tions  and  explanations  of  the  feudal  law,  as  are  veasonaUe 
and  equitable  ;  and  that  the  latter  involve  all  the  chief  out* 
lines  of  a  legal  government,  and  provide  for  the  equal  dis- 
tribution of  justice  and  free  enjoyment  of  property;  4c 
great  object  for  which  political  society  was  founded  by  meo, 
which  the  people  have  a  perpetual  and  unalienable  right  to 
recall;  and  which  no  tme^  nor  precedent^  nor  statute j  nor 
positive  institution^  ought  to  deter  them  from  kt€ptng  ever 
uppermost  in  their  thoughts,  and  attention^''^ 
These  authorities  are  sufficient  to  rest  on;  yetl|caiUK)t 
omit  Mr.  Burke  himself,  who  is,  if  possible^  still  miCyrei'*^ 
tinct  on  the  subject.     Speaking  not  of  the  ancient  peopl 
England,  but  drcoionies  planted  almost  within  our  mem 
he  says,  ^^  If  there  be  one  fact  ingthe  world  perfecdy  clealfl 
is  this ;  that  the  disposition  of  the  people  of  Amc  ^^' 
wholly  averse  to  amy  other  than  a  free  goveromen 
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this  is  indication  enough  to  any  honest  si 


how)^ 


tm^sman, 
ought  to  adapt  whatever  power  he  fi^ds  inhlPbands  tolM|^ 


case 

THAT 
THEY,     AND 
COMPETENT 


If  any  ask  me  what  a  free  government  is,  I 

IT    rs    WHAT   THE     PEOPLE    T^lNK   SO  :     AN^TB^T 


NOT    I,    ARE   THE   NATURAL, 
JUDGES   OF   THIS   MATTER. 


LAWrUL,    AND 

If  tfeey  practf- 
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•♦  cally  allow  me  a  greater  degree  of  authority  over  them 
**  than  is  consistent  with  any  correct  ideas  of  perfect  free- 
^  dora,  I  ought  to  thank  them  for  so  great  a  trust,  and  not 
**  to  endeavour  to  prove  from  thence,  that  they  have 
^  reasoned  amiss,  and  that  having  gone  so  far,  by  analogy, 
•*  they  must  hereafter  have  no  enjoyment  but  by  my  plea- 
"  sure.'* 

Gentlemen^  all  that  I  have  been  stating  hitherto,  has  been 
only  to  show,  that  there  is  not  xhsxnovelty  in  the  opinions  of 
the  Defendant,  as  to  lead  you  to  think  he  does  not  bonajide 
entertain  them,  much  \t^  when  connected  with  the  history  of 
his  life,  which  I  thei^fnre  brought  m  review  before  you. — 
But  still  the  great  question  remains  unargued — Had  he  a  right 
to  promulgate  these  opinions  ?  If  he  entertained  them,  I  shall 
argue  that  he  had — And  although  my  arguments  upon  the  liber- 
ty of  the  press,  may  not  to-day  be  honoured  with  your,  or  the 
Court's  approbation,  I  shall  retire  noj^^all  disheartened,  con- 
soling myself  with  the  reflection,  tha^^season  may  arrive  for 
leir  reception.— The  most  essential  liberties  of  mankind  have 
pn  but  slowly  and  gradually  received,  and  so  \^xy  late,  in- 
led,  do  some  of  tmm  come  to  maturity,  that,  notwithstand- 
ing die  Attorney  General  fells  you.  that  the  very  question  I 
am  now  agitating  is  most  peculiarly  for  your  consideration, 
AS    A  JURY,  under   our  ancient  constitution,  yet  I  must 
remind  bodi  you  and  him 'that  your  jurisdiction  to  consider 
and  deal  with  it  at  all  in  judgment,  is  but  a  year  old.-— Be- 
fore that  late  period,  I  ventured  to  maintain  this  very  right 
OF  a  jury  over  the  question  of  Libel  under  the  same  ancient. 
constitution  (Ido  not  mean  before  the.  noble  Judge  now  pre- 
sent, for  J^e  matter  was  gone  to  rest  in  the  Courts,  long  be- 
fore he  came.to  sit  where  he  does,  but)  before  a  Noble  and 
Reverend  Magistrate  of  the  most  exalted  understanding,  and 
of  tlMg  most  uncorrupted  integrity  ;*   he  treated    me,  not 
^  with  contempt  indeed,  for  of  that  his  nature  was  incapable  ; 
tit  he  put  me  aside  with  indulgence,  as  you  do  a  child  while 
itiisping  its  pjatde  out  of  season ;  andif  this  cause  had 
**bcen  tried  thcn^  instead  j(|f  now^  the   Defendant  must  have 
f  bee4  instantly  convicted  on  the   proof  of  the   publication, 
*  whatever  yon  might  have  thought  of  his  case.— Yet,  I  have 
•*  liv«d  to  see  ^  it  resolved,   by  an    almost  unanimous  vote  of 
.tte.  whole  Pkrliam^nt  of  England,  that  I  had  all  along  been 
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Gentlemen,  I  have  insisted,  at  gfsat  length,  upcm  the  oii' 
gin  of  governments,  and  detailed  the  authorities  which  you 
have  heard  upon  the  subject,  because  I  consider  it  to  be  no^ 
only  an   essential   support,  but  the  very  foundation  of  Inc 
liberty  of  the  press.     If  Mr.  Burke  be  right  in  his  principles 
of  government,  I  admit  that  the  press,   in  my  sense  of  its 
freedom,  ought  not  to  be  free,  nor  free  in  any  sense  at  all} 
and  that  all  addresses  to  the  people  upon  the  subject  of  gov« 
ernment, — and  all  speculations  of  amendment,  of  ^hat  kind 
or  nature  soever,  are  illegal  and  criminal  ;»—^ince,  if  the  peo- 
ple have,  without  possible  recall,  d^gated  all  their  audiori* 
ties,  they  have  no  jurisdiction  to  St,4iind  therefore  none  to 
think  or  write  upon  such  subjects  ;•*— and  it  would  be  a  Hbd 
to  arraign  government  or  any  of  its  acts^  before  those  that 
have  no  jurisdiction   to  correct  them.     But   on   the  other 
hand,  as  it  is  a  settled  rule  in  the  law  of  England,  that  the 
subject  may  always  adidfess  a  competent  |lirisdiction  ;  no  le- 
gal argument  can  shake  the  freedom  of  the  press  in  my  sense 
of  it,   if  I  am  supported   in  my  doctrines   concerning 
great  unalienable  right  of  the  people,  to  jeform  or  to  chs 
uieir  governments.  w 

It  is- because  the  liberty  of  the  {sress  resolves  itself  into 
great  issue,  that , it  has  been,  in  every  country,  the  last  lil 
which  subjects  hav,e  been  able  to  wrest  irom  power. — Other 
liberties  are  held  under  governments,  but  the  liberty  of  opin-, 
ion  keeps  governments  themselves  in  due  subjection  to 
their '  duties.  This  has  produced  the  martyrdom  of  truth 
in  every  age,  and  the  world  has  been  only  purged  fromigoo- 
ranee  with  the  innocent  blood  of  those  who  have  eidight- 
ened  it. 

Gentlemen,  my  strength  and  time  are  wasted,— and  I  can 
only  make  this  melancholy  history  pass  like  a  shadow  before 
vou. 

I  shall  begin  with  the  grand  type  and  example. 

The  universal  God  of  nature, — the  Saviour  of  mankind,-^  .' 
the  Fountain  of  411  light,  who  came  to  pluck  the  world  fw^ 
eternal  darkness,  expired  upon  a  ^ross,-^the  scofF  of  infidel 
scorn  ;  and  his  blessed  Apostles  followed  him    in  the  |raift;'|i 
of  martyrs.     When  he  came  in  the  flesh,   he    might  have* 
come  like  the  Mahometan  Prophet,  as  a  powerfiil  sovereign, ' 
and  propagated  his  religion  with  an  unconquerable  swanl,i 
which  even  now,  srfte»  the  lapse  of  ages^t  jjs  but  slowly  ad- 
vancing under  the  influence  of  reason,  wer  the  face  qf  the 
earth  :— but  such  a  procc^  would  have  beeii  inconsistent  with 
his  mission,  which  was  to  confound  the  pride,  and  to  es- 
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tablish  the  universal  rights  of  men  ; — he  came  therefore  in 
that  lowly  state  which  is  represented  in  the  Gospel,  and 
prieached  his  consolations  to  the  poor. 

When  the  foundation  of  this*  religion  was  discovered  to  be 
invulnerable  and  immortal,  we  find  political  power  taking  the 
church  into  partnership ; — thus  began  the  corruptions  both  of 
religious  and  civil  power,  and,  hand  in  hand  together  what  ha- 
voc have  they  not  made  in  the  world  ! — ruling  by  ignorance 
and  the  persecution  of  truth  :  but  this  very  persedution  only 
hastened  the  revival  of  letters  and  liberty.  Nay,  you  will 
find,  that  in  the  exact  prt^rtion  thkt  knowledge  and  learning 
have  been  beat  down\na  fettered,  they  have  destroyed  the 
governments  which  bound  them.— The  Court  of  Star  Cham- 
ber, the  first  restriction  of  the  press  of  England,  was  erected, 
previous  to  all  the  great  changes  in  the  constitution.  From 
that  moment  no  man  could  legally  w^ite  without  an  Im- 
primatur from  the  State  ;— but  truth  atetf  freedom  found  their 
way  widi  greater  force  through  secret  channeU  ;  and  the  un- 
Immy  Charles,  unwarned  hy  a  free  press^  w^s  brought  to 
aii^gnominious  deslj^.  When  men  can  freely*  communicate 
their  thoughts  and  their  sufferings,  real  or  imaginary,  their 
p^aions  spend  themselves  in  air,  like  gunpowder  scattered  up- 
on the  surface  ;— but  pent  up  by  terrors,  they  work  unseen, 
burst  ft)rth  in  a  moment,  and  destroy  every  thing  in  their 
course.  Let  reason  be  opposed  to  reason,  and  argument  to 
argument,  and  every  good  government  will  be  safe. 

The  Usurper  Cromwell,  pursued  the  same  system  of  re- 
striint  in  support  of  his  government,  and  the  end  of  it  speedi- 
ly followed. 

At  the  lestoration  of  Charles  the  Second,  the  Star  Cham- 
ber Ordinance  of  1637,  was  worked  up  into  an  Act  of  Par- 
liament, and  was  followed  up  during  that  reign,  and  the 
short  one  that  followed  it,  by  the  most  sanguinary  prosecu- 
tions : — but  what  fact  in  history  is  more  notorious,  than 
that  this  blind  and  contemptible  policy  prepared  and  hastened 
th^  Revolution  ?  At  that  great  aera  these  comvebs  were  all 
brushed  away :— the  freedom  of  the  press  was  regenerated, 
— ^and  the  countrj',  ruled  by  its  affections,  has  since  enjoyed 
a  centurv  of  tranquillity  and  glory.  Thus  i  have  maintained, 
by  English  histor}'^,  that,  in  proportion  as  the  press  has  been 
frec|^nglish  government  has  been  secure. 

Gentlemen,  the  Bame  important  trut^  may  l^  illuatrated 
by  great  authorities.  Upon  a  subject  of  this  kind,  r^'sort  can- 
not be  had  to  law  cases.     The  ancient  InM'  of  England  knew 
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nothing  of  such  libels  ;— -they  beg^,  and  should  have  end- 
ed, with  the  Star  Chamber.  What  writings  are  slanderous 
of  individuals^  must  be  looked  for  where  these  prosecutions 
are  recorded  ;  but  upon  general  subjects  we  must  go  ta  gen- 
eral writers.  If,  indeed^  I  were  to  refer  to  obscure  authors, 
I  might  be  answered,  that  my  very  authorities  were  libels,  in- 
stead of  juscihcations  or  examples  ;  but  this  cannot  be  said 
with  eifect  of  great  men,  whose  works  are  classics  in  our  lan- 
guage,—taught  in  our  schools,— and  repeatedly  printed  under 
the  eye  of  Government. 

I  shall  begin  with  the.  poet  Milton,  a  great  authority  io 
all  learning.  It  may  be  said,  indfeed^  he  was  a  repuUicao, 
but  that  would  only  prove  that  republicanism  is  not  incompa- 
tible with  virtue  ; — it  may  be  said  too,  that  the  work  which 
I  cite  was  written  against  previous  licensing,  which  is  not 
contended  for  to-day.  But,  if  every  work  were  to  be  ad- 
judged a  libel,  whidi-was  adverse  to  the  wishes  of  govern- 
ment, or  to  the  opinions  of  those  who  may  compose  it,  the 
revival  of  a  licenser  would  be  a  security  to  the  public^Jf 
I  present  my  book  to  a  inagistrate  apnointed  by  law> 
he  rejects  it,  I  have  only  to  forbear  ifbm  the  publicat 
—in  the  forbearance  I.. am  safe;— <and  he  too  is  answerfMe 
to  law  for  the  abuse  of  his  authority.  But,  upon  the  'ar- 
gument of  to-day,  a  man  must  print  at  his  peril,  without  any 
guide  to  the  principles  of  judgment,  upon  which  his  work 
may  be  afterwards  prosecuted  and  condemned.  Milton's  ar- 
gument therefore  applies,  and  was  meant  to  apply^  to  eve- 
ry interruption  to  writing,  which,  while  they  oppress  ^e 
individual,  endanger  the  state. 

"  We  have  them  not,"  says  Milton,  *^  that  can  be  heard 
*'  of,  from  any  ancient  state,  or  polity,  or  church,  nor  by 
**  any  statute  left  us  by  our  ancestors,  elder  or  later^  nor  from 
*'  the  modem  custom  of  any  reformed  city  or  church  abroad; 
^^  but  from  the  most  antichristian  council,  and  the  most  ty- 
^^  rannous  inquisition  that  ever  existed.  Till  theUy  bo(As 
**  were  ever  as  freely  admitted  into  the  world  as  any  odA" 
"  birth;  the  issue  of  the  brain  ims  no  more  stifled  than  tint 
**  issue  of  the  womb. 

To  the  pure  all  things  are  pure ;  not  only  meats  and 
drinks,  but  all  kinds  of  knowledge  whether  good  or  evil ; 
the  knowledge  cannot  defile,  nor  consequently  the  books, 
if  the  will  and  coojBcience  be  not  defiled.  ^ 

"  Bad  bAjks  serve  in  many  respects  to  discover,  to  con- 
"  fute,  to  forewarn  and  to  iHustrate.  Whereof,  what  bct- 
"  ter  witness  can  we  expect  I  should  produce,  than  one  of 
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"  your  own,  now  sitting  in  Parliament,  the  chief  of  leam- 
"  ed  men  reputed  in  this  land,  Mr.  Selden,  whose  volume 
*^  of  natural  and  national  laws,  proves,  not  only  by  great  au- 
**  thorities  brought  together,  but  by  exquisite  reasons  and 
*^  theorems  almost  mathematically  demonstrative,  that  all 
^^  opinions,T£A  errors  known,  read  and  collated,  are  of  main 
'^  service  and  assistance  toward  the  speedy  attainment  of  what 
**  is  truest* 

Opinions  and  understasiding  are  not  such  wares  as  to 

be  monopolized  and  traded  in  by  tickets,  and  statutes  and  - 
*^  standards.     We  must  not  think  to  make  a  staple  commo- 
'*  dityofall  the  knowledge  in  the  land,  to  mark  *and  li- 
^^  cense  it  like  our  broad  cloth  and  our  wool^packs* 

^^  Nor  is  it  to  the  common  people  less  than  a  reproach  ; 
**  for  if  we^^o  jealous  over  them  that  we  cannot  trust  them 
^*  with  an  English  pamphlet,  what  do  we  but  censure  them, 
*^  for  a  giddy,  vicious,  and  ungrounded  people ;  in  such  a 
^  sick  and  weak  state  of  faith  and  discretion,  as  to  be  able 
^*  to  take  nothing  down  but  through  the  pipe  of  a  licenser? 
^.  33iat  this  is  care  or  love  of  them,  we  cannot  pretend. 

"  Those  corruptions  which  it  seeks  to  prevent,  break  in 
'^  &ster  at  doors  which  cannot  be  shut*  To  prevent  men  think- 
'*  ing  and  acting  for  themselves,  by  restraints  on  the  press,  in 
^^  like  to  the  exploits  of  that  gallant  man  who  thought  to  pound 
^  up  the  crows  by  shutting  his  park  gate* 

*^  This  obstructing  violence  meets  for  the  most  part  with 
"  an  event,  utterly  opposite  to  the  end  which  it  drives  at ;  in- 
^  flCead  of  suppressing  books,  it  raises  them,  and  invests 
^^  them  with  a  reputation  :  the  punishment  of  wits  enhances 
**  their  authority,  saith  the  Viscount  St.  Albans;  and  a  for- 
"  bidden  writing  is  thought  to  be  a  certain  spark  of  truth, 
*^  that  flies  up  in  the  face  of  them  who  seek  to  tread  it 
"  out." 

He  then  adverts  to  his  visit  to  the  famous  Galileo,  whom  ^ 
he  found  and  visited  in  the  Inquisition,  ^^  for  not  thinking  in 
**  astronomy  with  the  Franciscan  and  Dominican  monks." 
And  what  event  ought  more  deeply  to  interest  and  affect  us  ? 
The  very  laws  of  nature  were  to  bend  under  the  rod 
of  a  licenser  ; — ^this  illustrious  astronomer  ended  his  life 
within  the  bars  of  a  prison,  because,  in  seeing  the  phases  of 
Veims  dirough  his  newly  invented  telescope,  he  pronounced 
that  she  shone  with  borrowed  light,  and  from  the  sun  as  the 
centre  of  the  universe.  This  was  the  mighty  crime^  the 
placing  the  sun  in  the  centre :— that  sun  which  now  inhabits  ' 
it  upon  Ae  foundation  of  mathematical  truth,  which  enables 
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us  to  traverse  the  pathless  ocean,  ^d  to  carry  our  lin^^md 
rule  amongst  other  worlds,  which  but  for  Galileo  w^  had  never 
known  perhaps  even  to  the  recesses  of  aii  infinite  and  eternal 
God. 

Milton  then,  in  his  most  eloquent  address  to  the  Parliament, 
puts  the  liberty  of  the  press  on  its  true  and  most  honourable 
foundation : 

**  Believe  it,  Lords  and  Commons,  they  who  counsel  jre 
^^  to  such  a  suppression  of  books,  do  as  good  as  bid  you  sup- 
J  **  press  yourselves ;  and  I  will  soon  show  how. 

"  If  it  be  desired  to  know  the  immediate  cause  of  all  this 
*'  free  writing  and  free  speaking,  there  cannot  be  assigned  a 
**  truer  than  your  own  mild,  and  free,  and  humane  govem- 
*'.  ment.  It  is  the  liberty,  Lords  and  Commons,  which  your 
"  own  valorous  and  happy  counsels  have  purchased  us; 
**  liberty,  which  is  the  nurse  of  all,  great  wits  I'^this  is  thai 
^^  which  hath  rarefied  and  enlightened  our  spirits  like  the  in- 
^^  fluence  of  heaven ;  this  is  mat  which  hath  enfranchised, 
^'  enlarged,  and  lifted  up  our  apprehensions,  degree's  above 
'^  themselves.  Te  cannot  make  us  now  less  capable, 
"  knowing,  less  eagerly  pursuing  the  truth,  unless  ye 
^  make  yourselves,  that  made  us  so,  less  the  lovers,  Us» 
"  the  founders  of  our  true  liberty.  We  can  grow  ignorimt 
^^  again,  brutish,  formal,  and  slavish,  as  ye  found  us;  but 
*'  you  then  must  first  become  that  which  ye  cannot  be,  op- 
**  pressive,  arbitrary,  and  tyrannous,  as  they  were  from 
**  whom  y€  have  freed  us.  That  our  hearts  are  now  more 
^^  capacious,  our  thoughts  now  more  erected  to  the  search 
^^  and  expectation  of  greatest  and  exactest  things,  is  the  issue 
"  of  your  own  virtue  propagated  in  us.  Give  me  the  libcr- 
"  ty  to  know,  to  utter,  and  to  argue  freely  according  to  con- 
"  science,  above  all  liberties. 

Gentlemen,  I  will  yet  refer  you  to  another  author,  whose 
opinion  you  may  think  more  in  pointy  as  having  lived  in  our 
own  times,  and  as  holding  the  highest  monarchical  principled 
of  government.  I  speak  of  Mr.  Hume,  who  neverthekss, 
considers,  that  this  liberty  of  the  press  extends  not  only  to 
abstract  speculation,  but  to  keep  the  public  on  their  guard 
against  all  the  acts  of  their  government. 

After  showing  the  advantages  of  a  monarchy  to  public 
freedom,  provided  it  is  duly  controlled  and  watched  bj 
the  popular  part  of  the  constitution,  he  says,  "  These  fkin- 
"  ciples  account  for  the  great  liberty  of  the  press  in  these 
"  kingdoms,  beyond  what  is  indulged  in  any  other  govcrn- 
":'  ment.    It  is  apprehended,  that  arbitrary  power  would  steal 
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ID  Upon  us,  were  we  not  careful  to  prevent  its  progress, 
**  and  were  there  not  an  easy  method  of  conveying  the 
**  alarm  from  one  end  of  the  kingdom  to  the  other.  The 
**  itpir.t  of  the  people  must  frequently  be  roused^  m  order 
"  to  curb  the  ambition  of  the  Court  ;  and  the  dread  of  arous- 
**  ing  this  spirit  must  be  employed  to  prevent  that  am- 
**  bition.  Nothing  is  so  effectual  \o  this  purpose  as  the  li- 
^*  berty  af  the  press,  by  which  all  the  learning,  wit,  and 
^  ffenius  of  the  nation,  may  be  employed  on  the  side  of 
*'  freedom  ;  and  every  one  be  animated  to  its  defence.  As  ^ 
**  ionffj  therefore^  as  the  republican  part  of  our  government 
"  can  maintain  itself  against  the  monarchtcalj  it  will  natu- 
*•  rally  be  careful  to  keep  the  press  open^  as  of  importance 
^'  to  its  own  preservation.*^ 

There  is  another  authority  contemporary  with  the  last ; — 
a  splendid  speaker  in  the  upper  Housd'  of  Parliament,  and 
who  held  during  most  of  his  time  high  offices  under  the 
King. — I  speak  of  the  Earl  of  Chesterfield,  who  thus  ex- 
pressed himself  in  the  House  of  Lords: — ^^  One  of  the 
^.  greatest  blessings,  my  Lord,  we  «njoy,  is  liberty  ;  but 
"  every  good  in  this  life  has  its  alloy  of  evil — ^licentious- 
*'  ness  is  the  alloy  of  liberty,  it  is  — -" 

Lord  Kenyon.  Doctor  Johnson  claims  to  pluck  ihzt  feather 
from  Lord  Chesterfield's  wing ;  he  speaks,  I  believe,  of  the 
eye  of  the  political  body. 

Mr*  Ersktne*  My  Lord,  I  ant  happy  that  it  is  admit- 
ted to.  be  a  feather;  I  have  heard  it  said,  that  Lord  Chester- 
field borrowed  that  which  I  was  just  about  to  state,  and  which 
his  Lordship  has  anticipated. 

Lord  Kenyon.  That  very,  speech  which  did  Lord  Chester- 
field so  much  honour,  is  supposed  to  have  been  written  by 
Doctor  Johnson. 

Mr.  Erskine.  Gentlemen,  I  believe  it  was  so,  and  I  am 
much  obliged  to  his  Lordship  for  giving  me  a  far  higher  au- 
thority for  my  doctrine.  For  though  Lord  Chesterfield  was 
a  man  of  great  wit,  he  was  undoubtedly  far  inferior  in  learn- 
ing, and  vrhat,  is  more  to  the  purpose,  in  monarchical  opin- 
ion, to  the  celebrated  writer  to  whom  my  Lord  has  now  de- 
livered the  wqrk  by  his  authority.  Dr.  Johnson  then  says, 
**  One  of  the  greatest  blessings  we  enjoy,  one  of  the  greatest 
^^  blessings  a  people,  my  Lords,  can  enjoy,  is  liberty ;  but 
**  every  good  in  this  life  has  its  alloy  of  evil :  licentious- 
"  ness  is  the  alloy  of  liberty :  it  is  an  ebullition,  an  ex 
**  crescence ;— it  is  a  speck  upon  the  eye  of  the  political 
'*  body,  but  which  I  can  never  touch  but  with  a  gentle,  with 
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"  a  trembling  hand,  lest  I  destroy  the  body,  Icist  I  injure 
**  the  eye  upon  which  it  is  apt  to  appear. 

"  There  is  such  a  connexion  between  licentiousness  and  H- 
"  berty,  that  it  is  not  easy  to  correct  the  one,  without  dan- 
'*  gerously  wounding  the  other  :  it  is  extremely  hard  todis* 
"  tinguish  the  true  limit  between  them  ;  like  a  changeable 
"  silk,  we  can  easily  see  there  are  two  different  colours,  but 
"  we  cannot  easily  discover  where  the  one  ends,  or  where 
"  the  other  begins."  \ 

I  confess,  I  -cannot  help  agreeing  with  this  learned  autfaon 

The    danger  of  TOVCHING  the  press  is   the    DlFnCULTY 

or  MARKING  ITS  LIMITS.  My  learned  friend,  who  has  just 
gone  out  of  Court,  has  drawn  no  line,  and  unfolded  no  priD* 
ciple.  He  has  not  told  us,  if  this  book  is  condemned,  what 
book  may  be  writtep.  If  I  may  not  write  against  the  cids* 
tence  of  a  monarchy,  and  recommend  a  republic,  may  I  write 
against  any  part  of  the  government  ?  May  I  say  that  we 
should  be  better  without  a  House  of  Lords,  or  a  House  of 
Commons,  or  a  Court  of  Chancery,  or  any  other  given  part 
of  our  establishment  ?  Or  if,  as  has  been  hinted,  a  work  magr 
be  libellous  for  stating  even  leg'ai  m3tter  with  ^arco^^rc  phrase, 
the  difficulty  becomes  the  greater,  and  the  liberty  of  the 
press  more  impossible  to  define. 

The  same  author,  pursuing  the  subject,  and  speaking  of 
the  fall  of  Roman  liberty,  says,  "  But  this  sort  of  liberty 
*^  came  soon  after  to  be  calfed  licentiousness ;  for  we  are  idi 
^^  that  .Augustus,  after  having  established  his  empire,  restor- 
^^  ed  order  in  Rome  by  restraining  licentiiXusness.  God  for- 
**  bid  we  should  in  this  country  have  order  restored  or  licen- 
'^  tiousness  restrained,  at  so  dear  a  rate  as  the  people  of  Rome 
^^  paid  for  it  to  Augustus  ! 

"  Let  us  consider,  my  Lords,  that  arbitrary  power  has  sel- 
"  dom  or  never  been  introduced  into  any  country  at  once.  It 
*^  must  be  introduced  by  slow  degrees,  and  as  it  were  step  by 
^^  step,  lest  the  people  should  see  its  approach.  The  barriers 
**  and  fences  of  the  people's  liberty  must  be  plucked  up  one 
**  by  one,  and  some  plausible  pretences  must  be  found  for  re- 
*'  moving  or  hoodwinking,  one  after  anothe;-,  those  sentries 
**^  who  are  posted  by  the  constitution  of  a  free  country,  for 
"  warning  the  people  of  their  danger.  When  these  pr^para- 
^^  tory  steps  are  once  made,  the  people  may  then,  u^eed^ 
"  with  regret,  see  slavery  and  arbitrary  power  making  king 
^^  strides  over  their  land ;  but  it  will  be  too  late  to  thmk  of 
"  preventing  or  avoiding  the  impending  ruin." 

**  The  stage,  my   Lords,  and  the  press,  are  two  of  our 
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-sentries ;  if  we  remove  them,  if  we  hoodwink  them, 
ve  throw  them  in  fetters,  the  enemy  may  surprise  us." 
itlemen,  this  subject  was  still  more  lately  put  in  the 
t  and  most  forcible  light  by  a  noble  person  high  in  the 
tracy ;  whose  mind  is  not  at  all  tuned  to  the  introduc- 
f  disorder  by  improper  popular  excesses  ;  I  mean  Lord 
[iborough,  Chief  Justice  of  the  Court  of  Common  Pleas. 
ive  I  can  answer  for  the  correctness  of  my  note,  which 
t  follow  up  with  the  opinion  of  another  member  of  the 
i'  House  of  Parliament ;  the  present  Earl  Stanhope  ;  or 
',  I  shall  take  Lord  Stanhope  first,  as  his  Lordship  in- 
ces  the  subject  by  adverting  to  this  argument  of  Lord 
hborough's.  "  If,"  says  Lord  Stanhope,  "  our  boasted 
irty  of  the  press  were  to  consist  only  in  the  liberty  to 
te  in  praise  of  the  constitution,  this  is  a  liberty  enjoyed 
ler  many  arbitrary  governments.  I  suppose  it  would 
be  deemed  quite  an  unpardonable  oflfence,  even  by  the 
ipress  of  Russia,  if  any  man  were  to  take  into  his  head 
write  a  panegyric  upon  the  Russian  form  of  govem- 
nt*  Such  a  liberty  as  that  might  therefore  properly  be 
cned  the  Russian  liberty  of  the  press.  But,  the  English 
rty  of  the  press  is  of  a  very  different  description  :  for, 
the  law  of  England,  it  is  not  prohibited  to  publish  spe- 
ative  works  upon  the  constitution,  whether  they  contain 
he  or  censure.'* — Lord  Stanhope*s  Defence  of  the  Libel 

a  see  therefore,  as  far  as  the  general  principle  goes,  I 
pported  by  the  opinion  of  Lord  Stanhope,  for  otherwise 
foble  Lord  has  written  a  libel  himself,  by  exciting  other 
e  to  write  whatever  they  may  thtnk,  be  it  good  or  evil, 
I  constitution  of  the  country.  As  to  the  other  high  au- 
y.  Lord  Loughborough,  I  will  read  what  applies  to  diis 
ct.— "  Every  man,"  said  Lord  Loughborough,  "  may 
>lish  at  his  discretion,  his  opinions  concerning  forms  and 
tems  of  government.     If  they  be  wi^  and  enlightening, 

world  will  gain  by  them  ;  if  they  be  weak  and  absurd, 
y  will  be  laughed  at  and  forgotten;  and  if  they  be  bona 
r,  they  cannot  be  criminal,   however  erroi^eous.     On 

other  hand,  the  purpose  and  the  direction  may  give  a 
Perent  turn  to  writings  whose  common  construction  is 
-mless,  or  even  meritorious.  Suppose  men,  assembled 
iisturbance  of  t\ie  peace,  to  pull  down  mills  or  turnpikes, 
to  do  any  othifiTr  mischief,  and  that  a  mischievous  -per- 
L  should  disperse  among  them  an  excitation  to  the  planned 
schief  known  to  both  vmttr  and  reader,  To  your  tents. 
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"  0  Israel  y  that  publica^tion  would  be  criminal ; — not  as  a  H<f 
"  bd,  not  as  an  abstract  writing,  but  as  an  act ;  and  the  act 
**  being  the  crime,  it  must  he  stated  as  a  fact  extrinsic  on  the 
*'  record:  for  otherwise,  a  Court  of  Error  could  have  no  jo-^ 
",  risdiction  but  over  the  natural  construction  of  t)ie  wrtitig; 
"  nor  would  the  Defendant  have  any  notice  of  such  nia^er 
"  at  the  trial,  without  a  charge  ort  the  record.     To  jgive  tfte 
**  Jury  cognizance  of  any  matter  beyond  the  constructioii;of 
**  the  writing,  the  averment  should  be,  in  the  case  as  I  fafyc. 
*'  instanced,  that  certain  persons  were,  as  I  have  descnbra^ 
**  assembled ;  and  that  the  publisher,  intending  to  excite  thesi 
"  persons  so  assembled,  wro^e  so  and  so.     Here  the  crime  is 
**  complete,  and   consists  in  an  overt-act  of  wickedness  evi»^ 
**  dencedby  a  wrHing.^^ 

In  answer  to  all  these  authorities,  the  Attorney  General 
may  say,  that,  if  Mr.  Paine  had  written  his  observatibns 
with  the  views  of  those  high  persons  and  under  other  qr- 
cuinstances,^  he  would  be  protected  and  acquitted  i— to  which. 
I  can  only  answer,  that  no  facts  or  circumstances  attending 
his  work  are  either  charged  or  proved ;^-ih?X  you  have  no, 
jurisdiction  whatever,  but  over  the  natural  construction  of 
the  work  before  you, — and  that  I  am  therefore  brought^iriifli- 
out  ^  flaw  to  the  support  of  the  passages  which  are  the  n^i- 
cular  subject  of  complaint. 

Gentlemen,  I  am  not  unmindful  how  long  I  have  alreiu^ 
trespassed  upon  your  patience;  and,  recollecting  the  natiirt 
of  the  human  mind,  and  how  much,  for  a  thousand  reasc^ 
I  have  to. struggle  against  at  this  moment,  I  shall  not  b^  dis- 
concerted if  any  of  you  should  appear  anxious  to  retire  ttdnCi 
the  pain  of  hearing  me  farther.  It  has  been  said,  in  Uid 
newspapers,  that  my  vanity  has  forwarded  my  zeal  in  fliii 
cause;— but  I  might  appeal  even  to  the  authors  of  thv^c 
paragraphs,  whether  a  situation  ever  existed  which  vanity 
would  have  been  fonder  to  fly  from — the  task  of  spealuAj( 
against  every  known  prepossession ; — with  every  counten^ce, 
as  it  were,  planted  and  lifted  up  against  me.  But  I  stand 
at  this  bar  to  give  to  a  criminal  arraigned  before  it,  the  deV 
fence  wluch  the  law  of  the  country  entitles  him  to.  If  aojr 
of  my  argumc^nts  be  indecent,  or  unfit  for  the  Court  to  hi^x 
— ^the  noble  Judge  presides  to  interrupt  them  ;  if  all,  br  stoy 
of  them,  are  capable  of  an  answer, — ^they  will  be  anINurercd :  g( 
if  they  be  so  unfounded  in  your  own  jminds,  who  are  to 
judge  of  them,  as  not  to  call  for  refutation, — ^your  verAHrt  in 
a  moment  will  overthrow  all  that  has  been  said  i-*we  shall 
then  have  all  discharged  our  duties«-^It  is  your  unquestioiu* 
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ble  province  to  judge,  and  mine  not  lesa^unquestionable  to  ad- 
dress your  judgments. 

When  the  noble  Judge  and  myself  were  Counsel  for  Lord 
'George  Gordon  in  1781,  it  was  not  considered  by  that  Jury, 
nor  imputed  to  us  by  any  body,  that  we  were  contending  for 
the  privileges  of  overawing  the  House  of  Commons,  or  re- 
commending the  conflagration  of  this  city ;  /am  doing  the 
same  duty  now,  which  my  Lord  and  I  then  did  in  concert 
together;  and,  whatever  may  become  of  the  cause,  I  expect 
to  be  heard :  conscious  that  no  just  obloquy  can  be,  or  will  in 
the  end  be  cast  upon  me  for  having  done  my  duty  in  the 
manner  I  have  endeavoured  to  perform  iu— Sir,  I  shall  name 
you  presently.* 

Gentlemen,  I  come  now  to  observe  on  the  passages  se- 
lected by  the  information ;  and  with  regard  to  the  first,  I 
shall  dispose  of  it  in  a  moment. 

**  All  hereditary  government  is  in  its  nature  tyranny.  An 
•*  hereditable  crown,  or  an  hereditable  throne,  or  by  what 
**  other  fanciful  name  such  things  may  be  called,  have  no 
**  other  significant  explanation  than  that  mankind  are  heredi- 
**  table  property.  To  inherit  a  government  is  to  inherit  the 
**  peopkyZs  if  they  were  flocks  and  herds." , 

And  is  it  to  be  endured,  says  the  Attorney  General,  that 
the  people  of  this  country  are  to  be  told  that  they  are  driven 
like  oxen  or  sheep  ? — Certainly  not. — I  am  of  opinion  that  a 
more  dangerous  doctrine  cannot  be  instilled  into  the  people 
of  England.  But  who  instils  such  a  doctrine  t  I  deny  that 
it  is  instilled  by  Paine. — When  he  maintains  that  hereditary'- 
monarchy  inherits  k  people  like  flocks  and  herds,  it  is  clear 
from  the  context  (which  is  kept  out  of  viav^J  that^  he  is 
combatting  the  proposition  in  Mn  Burke's  book,  which  as- 
serts, that  the  hereditary  monarchy  of  England  is  fastened 
upon  the  people  of  England  by  indissohible  compact.  Mr. 
Paine,  on  the  contrary,  asserts  the  Kingj^f  England  to  be 
the  magistrate  of  the  people^  existing  by  their  consent,  which 
is  utterly  incompatible  with  their  being  driven  like  herds. 
His  argument,  therefore,  is  this,  and  it  retorts  on  his  adver- 
sary :  he  says,  Such  a  king  as  youy  Mn  Burke,  represent 
the  King  of  England  to  be,  inheriting  the  people  by  virtue 
of  conqucit,  or  of  some  compact^  which,  having  once  ex- 
isted, cannot  be  dissolved  while  the  original  terms  of  it  are 
kept,  is  an  inheritance  like  focks  and  herds.     But  I  deny 

•  This  expression  was  provoked  by  the  conduct  of  one  of  t^r*"  Jury ; 
which  this  rebuke  pat  an  end  to.— Ed. 
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that  to  be  the  King  of  England's  title.^— He  is  th^  magir- 
trate  of  the  people^  and  that  title  I  respect.     It  is  to  your  bwn 
imaginary  King  of  England  therefore,  and  not  to  his  Majesty, 
that  your  unfounded  innuendos  apply.     It  is  the  Monarchs* 
of  Russia  and  Prussia,  and  all  governments  fastened  upon 
unwilling    subjects   by  hereditaxy   indefeasible  tides,   who 
are  stigmatized  by  Paine  as  inheriting  the  people  like  flocb. 
The  sentence,  therefore,  must  either  be  taken  in  the  pure  ab- 
stract, and  then  it  is  not  only  merely  speculative,  but  the  ap- 
plication of  it  to  our  own  government  fails  altogether,  or  it 
must  be  taken  connected  with  the  matter  which  constitutci 
the  application,  and  then  it  is  Mr.  Burke's  King  of  Eng-    , 
iAND,  and  NOT  his  Majesty,  whose  title  is  denied. 

I  pass  therefore  to  the  next  passage,  which  appears  to  be 
an  extraordinary  selection.  It  is  taken  at  a  leap  from  page 
21  to  page  47,  and  breaks  in  at  the  words,  "  This  Con* 
^  vention."  The  sentence  selected  stands  thus  :  "  This  con- 
"  vention  met  at  Philadelphia  in  May  1787,  of  which  Gen- 
"  eral  Washington  was  elected  president.  He  was  not  at 
**  that  time  connected  with  any  of  the  state  governments,  or 
''  with  Congress.  He  delivered  up  his  commission  when, 
^^  the  war  ended,  and  since  then  had  lived  a  private  A- 
**  tizen. 

*'  The  convention  went  deeply  into  all  the  subjects ;  and     ' 
**  having,  after  a  variety  of  debate  and  investigation,  agreed 
"  among  themselves  upon  the  several  parts  of  a  federal  con- 
"  stitution,  the  next  question  was,  the  manner  of  g;iying  it 
''  authority  and  practice. 

"  For  this  purpose,  they  did  not,  like  a  cabal  of  cpur- 
*'  tiers,  send  for  a  Dutch  Stadtholder,  or  a  German  Elector; 
^*  but  they  referred  the  whole  matter  to  the  sense  and  iHtct- 
''  est  of  the  country."  | 

This  sentence,  standing  thus  hy  itself,  may  appear  to  be    ' 
a  mere  sarcasm  fpp  King  William,  upon  those  who  effected 
the  Revolution,  and  upon  the  Revolution  itself,  without  any 
reasoning  or  deduction :  but  when  the  context  and  secjucl 
are  Ipoked  at  and  compared,  it. will  appear  to  be  a  serioiis 
historical  comparison   between   the  Revolution  effected  in     j 
England  in  1688,  and  the  late  one  in  America  when  slie  es-  « ? 
tablished  her  independence ;  and  no  man  can  dmbt  that  liis    ' 
judgment  on  that  comparison  was  sincere.     But  \mere  is  Ac 
libel  on  the  constitution  ?  For  whether.  King   Wil^fiu  was 
broi^ht  over  here  by  the  sincerest  andjustest  mq^SRptjfthc 
whole  people  of  England,  each  man  acting  for^BS^elf,  or     I 
from  the  moftives  and  through  the  agencies  imfHitcd  by  the 
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Defendant,  it  sigoiiies  not  one  farthing  at  this  time  of  day  tb 
the  establishment  itself.  Blackstone  properly  warns  us  not 
to  fix  our  obedience  or  affection  to  the  government  on  the 
motives  of  our  ancestors,  or  the  rectitude  of  their  proceed- 
.iBgs,  but  to  be  satisfied  with  what  is  established.  This  is 
sate  reasoning,  and  feu:  ^Y  own  part,  I  should  not  be  dif- 
ferently affected  to  the  constitution  of  my  country,  which  my 
own  understanding  approved,  whether  angels  or  demons  had 
given  it  birth. 

.  Do  any  of  you  love  the  Reformation  the  less  because 
Henry  the  Eighth  was  the  author  of  it  ?  or  because  lust 
said  poverty,  and  not  religion,  were  his  motives  f  He  had 
squandered  the  treasures  of  his  father,  and  he  preferred  Anne 
Bullen  to  his  Queen :  these  were  the  causes  which  produ- 
ced it. — What  then  ? — Does  that  affect  the  purity  of  our  re- 
formed religion  ? — Does  it  undermine  its  establishment  or 
shake  the  King's  title,  tp  the  exclusion  of  those  who  held  by 
the  religion  it  had  abolished  ? — ^Will  the  Attorney  Gene- 
ral affirm,  that  I  could  be  convicted  of  a  libel  for  a  whole 
volume  of  asperity  against  Henry  the  Eighth,  merely  because 
be  effected  the  Reformation  ^  and  if  not,  why  against  King 
William,  who  effected  the  Revolution? — Where  is  Ae  line 
to  be  drawn  ? — Are  one,  two,  or  three  centuries  to  consti- 
tute the  statute  of  limitation  ?-— Nay,  do  not  our  own  his- 
torians detail  this  very  cabal  of  courtiers,  from  the  records 
of  our  own  country  ? — If  you  will  turn  to  Hume's  History, 
volume  the  eighth,  page  188,  &c.  &c.  you  will  find  that  he 
states  at  great  length,  the  whole  detail  of  intrigues  which 
paved  the  way  for  the  Revolution,  and  the  interested  coalition 
of  parties  which  ^ve  it  effect. 

But  what  of  all  this,  concerning  the  motives  of  parties, 
which  is  recorded  by  Hume  ?  The  question  is.  What  is  the 
thing'  brought  about — Not,  how  it  was  brought  about.  If 
it  stands,  as  Blackstone  argues  it,  upon  the  consent  of  our 
ancestors,  followed  up  by  our  own,  no  individual  can  with- 
draw his  obedience*  If  he  dislikes  the  establishment,  let 
him  seek  elsewhere  for  another  ;  I  am  not  contending  for 
uncontrolled  conduct,  but  for  freedom  of  opinion. 

With  regard  to  what  has  been  stated  of  the  Edwards  and 
Henries,  and  the  other  princes*  under  which  the  author 
can  only  discover  "  restrictiotis  on  power  but  nothing  of  a 
**  constitution ;"  surely  my  friend  is  not  in  earnest  when  he 
selects  that  passage  as  a  libel. 

Pahie  insists,  that  there  was  no  constitution  under  these 
prvAtcSj  and  that  English  liberty  was  obtained  from  ^i^iirpr 
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ed  power  by  the  struggles  of  the  people,  so  sat  i.  And 
I  think  jt  for  the  honour  and  advantage  of  the  country  that 
it  should  be  known.  Was  there  any  freedom  after  the 
original  establishment  of  the  Normans  by  conquest  ^— Was 
not  the  Magna  chaeta  wrested  from  Johnny  openforct^ 
of  arms  at  Runny  mead  f— Was  itnot^again  re-enacted  whil^ 
menacing  arms  were  in  the  hands  of  the  people  I  Were  not 
its  stipulations  broken  through,  and  two  and  forty  times  re- 
enacted  by  Parliament,  upon  the  firm  demand  of  the  peo> 
pie,  in  the  foUmving  reigns  f — I  protest  it  fills  me  with  as- 
tonishment to  hear  these  truths  brpught  in  questicm* 

I  was  formerly  called  upon,  under  the  discipline  of  a  coir 
lege,  to  maintain  them,  and  was  rewarded  for  being  thought 
to  have  successfully  maintained  that  our  present  constita*    ^ 
tion  was  by  no  means  a  remnant  of  Saxon  liberty,  aor  any 
other  institution  of  liberty,  but  the  pure  consequence  of  the 
oppression   of  the    Norman  tenures,  which   spreading  the 
spirit  of  freedom  from  one  end  of  the  kingdom  to  anotko^     ' 
enabled  our  brave  fathers,  inch  by  inch,  not  to   reconquer,     , 
but  for  the  first  time  to  obtain  those  privileges  which  are  the 
tmadienable  inheritance  of  all  mankind. 

But  why  do  we  speak  of  the  Edwards  and  Henries,  when 
Hunie  himself  expressly  says,  notwithstanding  all  we  hm^t 
heard  to-day  of  the  antiquity  of  our  constitution^  that,  oilr 
monarchy  was  nearly  absolute  till  the  middle  of  the  last  centu- 
ry. It  is  his  Essay  on  the  Liberty  of  the  Press,  voj.  i.  J 
page  15. 

'^  All  absolute  governments,  and  such  in  a  great  measure    •  • 

was  England,  till   the  middle  of  the  last  century,  not- 
**  withstanding'  the  numerotcs  panegyrics  on  akciemt  Eng"    ) 
^*  lish  liberty,  must  very  much  depend  on  the  administra*    ^ 
«  tion." 

This  is  Hume's  opinion ;  the  conclusion  of  a  grave  his*   j 
torian  from  all  that  he  finds  recorded  as  the  materials.  £or  his-    l 
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tory ;  and  shall  it  be  said  that  Mr.  Paine  is  to  be  pi 
for  writing  to-day  what  was  before  written  by  another,  1*0 
is  now  a  distinguished  classic  in  the  language  ?—-fl^  the 
verdicts  in  the  world  will  not  make  such  injustice  palatable 
to  an  impartial  public,  or  to  posterity. 

The  next  passage  arraigned,  is  this :  p.  56.  "  The  atlte^ 
tion  of  the  ^vernment  of  England  (for  I  rather  choose  to 
call  it  by  this  name,  than  the  Engfish  govemmest)  af^tfS, 
since  its  political  connexion  with  Germany,  to  heiv^  bees 
so  completely  engrossed  and  absorbed  by  fopeigi^iBurs, 
an^the  means  of  raismg  taxes,  that  It  seems  %amtfor 
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**  no  other  purposes.  Pomestic  concerns  are  neglected ; 
**  and  with  respect  to  regular  law,  there  is  ^carcelv  such  a 
."  thing." 

That*the  TOvemment  of  this  country  has,  in  consequence 
of  its  contie3^n  with  the  continent,  and  the  continental  wars 
which  it  has  occasioned,  been  continually  loaded  with  grievous 
taxes,  no  man  can  dispute;  and  I  appeal  to  your  justice, 
whether  this  subject  has  not  been,  for  years  together, 
the  constant  topic  of  unreprov^d  declamation  and  grum^ 
bling. 

As  to  what  he  says  with  regard  to  there  hardly  existing 
stLch  a  thing  as  regular  law,  he  speaks  in  the  abstract  of  the 
complexity  of  our  system  ;-^he  does  not  arraign  the  adminis- 
tration of  justice  in  its  practice.  Ekit  with  regard  to  criti- 
cism®  and  striaures  on  the  general  system  of  our  government. 
It  has  been  echoed  over  and  over  again  by  various  authors  ^ 
and  even  from  the  pulpits  of  our  countr}'.  I  have  a  sermon 
in  Court  written  during  the  American  war,  by  a  person  of 
great  eloquence  and  piety,  in  which  he  looks  forward  to  an 
estemption  from  the  intolerable  grievances  of  our  old 
legal  system  in  the  infant  establishment  of  the  new  >vorld. 

"  It  may  be  in  the  purposes  of  Providence,  on  yon  wes- 
**  tern  shores,  to  raise  the  bulwark  of  a  purer  reformatioh 
^  than  ever  Britain  patronized  ;  to  found  a  less  burdensome, 
^^  more  auspicious,  stable,  and  incorruptible  government  than 
^^  ever  Britain  has  enjoyed ;  and  to  establish  there  a  system 
^^  of  law  more  just  and  simple  in  its  principles,  less  intricate, 
^  dubious,  and  dilatory  in  its  proceedings,  more  mild  and 
^^  equitable  in  its  sanctions,  more  easy  and  more  certain  in 
**^  its  execution ;  wherein  no  man  can  eir  through  ignorance 
"  of  what  concerns  him,  or  want  justice  through  poverty  or 
*'  weakness,  or  escape  it  by  legal  artifice,  or  civil  privileges, 
*'  or  interposing  power ;  wherein  the  rule  of  conduct  shall 
^  ik>t  be  hidden  or  disguised  in  the  language  of  principles 
"  and  customs  that  died  with  the  barbarism  which  gave 
'^  them  birth ;  wherein  hasty  formulas  shall  not  dissipate  the 
**  -reverence  that  is  due  to  me  tribunals  and  transactions  of 
"  justice ;  wherein  obsolete  prescripts  shall  not  per\  ert,  nor 
^^  entangle,  nor  impede  the  administration  of  it,  nor  in  any 
^^  instance  expose  it  to  derision  or  to  disregard;  wherein 
**  miBrepresentation  shall  have  no  share  in  deciding  upon  right 
H  4yid  truth;  and  under  which  no  man  shall  grow  great  by  the 
•*  ^ages  of  chicanery,  or  dirivc  by  the  quarrels  that  are 
**  mtiious  to  his  Employers." 


^. 
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This  is  ten  times  stronger  than  Mr.  Paine ;  but  who  eves 
thought  of  prosecuting  Mr.  C^ppe  ?* 

In  various  other  instances  you  will  find  defects  in  our|uri|| 
prudence  pointed  out  and  lamented,  and  not  ^Idom  by  per- 
sons called  upon  by  their  situations  to  delivei^e,  Jb|w  in  the 
seat  of  magistracy :  therefore,  the  author's  ^en^ra/ fidjy^ervatioii 
does  not  appear  to  b^  that  species  of  attack  upon  die  ms^gis^ 
tracy  of  the  country,  as  to  fall  within  the  description  of  a 
libeL 

With  respect  to  the  two  Houses  of  Parliament,  I  believe 
1  shall  be  able  to  show  ypu  that  th^  very  person  who  intro* 
duced  this  controversy,  and  who  certainly  is  considered  bj 
those  who  now  administer  the  govemm^it,  s^  a  man  usefidlj 
devoted  to  maintain  the  constitution  of  the  country  in  the 
present  crisis,  h^  himself  made  remarks  upon  these  assem* 
blies,  that  upon  comparison  you  will  thmk  more  severe 
than  those  which  are  the  subject  of  the  Attorney  Geor 
eral's  animadversion*  The  passage  in  Mr.  Psune  ruDi 
thus: 

^^  With  respect  to  the  two  Houses^  of  which  the  Ekigjiish 
*^  Parliament  is  composed,  they  appear  to  be  effectuaQy  in- 
^^  fiuenced  into  one,  and,  as  a  legislature,  to  have  no  temper 
*^  of  its  own.  The  niinister,  whoever  he  at  any  time  may 
^  be,  touches  it  as  with  an  opiiim  wand,  and  it  sleeps  obe- 
**  dience. 

^^  But  if  we  look  at  the  distinct  abilities  of  the  two 
^^  Houses,  the  difference  will  appear  so  great,  as  to  show  the 
inconsistency  of  placing  power  where  there  can  be  no  cer- 
tainty of  the  judgment  to  use  it.  Wretched  as  the  state  of 
'^  representation  4s  in  England,  it  is  manhood  compared  witif 
^^  what  is  called  the  House  of  Lords ;  and  so  litde  is  this  nick* 
^^  named  House  regarded,  that  the  people  scar(;ely  inquire  at 
^^  any  time  what  it  is  doing.  It  appears  also  to  be  m6$t  under 
*^  influence,  and  the  farthest  removed  from  the  general  inte- 
''  rest  of  the  nation." 

The  conclusion  of  the  sentence,  and  which  was  meant  1^ 
Paine  as  evidence  of  the  previous  assertion,  the  Attorney 
General  has  omitted  in  the  Information,  and  in  his  speech  i 
it  is  this :  *^  In  the  debate  on  engaging  in  the  Hussian  and 
*^  Turkish  war,  the  majority  in  the  House  of  Peers  in  fiumir 
**'  of  it  was  upwards  of  ninety,  when  in  the  other  iifKBSt, 
*'  which  is  more  than  double  its  numbers,  the  majoiii^  Iras 
"  sixty-three."  ,  , 

*  A  Ute  eminent  and  pious  minister  at  York; 
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The  terms,  however,  in  which  Mr.  Burke  speaks  of  the^ 
lEIou^e  of  Lords,  are  still  more  expressive.  *^  It  is  some- 
*^  thing  more|Jian  a  century  ago,  since  we  voted  the  House 
**  of  Lords  useless.  They  have  now  voted  themselves  so, 
**  and  the  whole  hope  oi^- reformation  Cspeakinff  of  the  House 
*'  of  Commons)  is  cast  upon  us."  This  sentiment  Mr.  Burke 
not  only  expressed  in  his  place  in  Parliament,  where  no  man 
can  call  him  to  an  account ;  but  it  has  been  since  repealed^' 
printed  alnongst  his  works.  Indeed  his  opinion  of  both 
THE  Houses  of  Parliament^  which  I  am  about  to  read  to 
^u^  was  originally  published  as  a  separate  pamphlet,  and 
appKed  to  the  settled  habitual  abuses  of  these  high  assem- 
blies. Remember,  I  do  not  use  them  lis  arffumenta  ad  homi" 
nemy  or  ad  mvf^iam  against  the  author;  for  if  I  did,  it 
could  be  no  defence  of  Mr.  Paine*  But  I  use  ^hem 
.as  high  authority,  the  work  *  having  been  the  just  foun- 
dation of  substantial  and  lasting  reputation.  Would  to 
God  that  any  part  of  it  were  capable  of  being  denied  or 
doubted!  ^  ^ 

^^  Agsdnstthe  being  of  Parliament  I  am  satisfied  no  designs 
^  have  ever  been  entertained  since  the  Revolution.  Every 
^  one  must  perceive  that  it  is  strongly  the  interest  of  the 
**  Court  to  have  some  second  cause  interposed  between  the 
^*  ministers  and  the  people.  The  gentlemen  of  the  House  of 
^  Commons  have  an  interest  equally  strong,  in  sustaining  the 
*^  part  of  that  intermediate  cause.  However  they  may  hire 
<'  out  the  usufruct  of  their  voices,  they  never  will  part  with 
"  xkitfte  ana  inheritance.  Accordingly  those  who  have  been 
^'  of  the  most  known  devotion  to  the  will  tmd  pleasure  of  a 
^  Court,  have  at  the  same  time  been  most  forward  in  assert- 
**  ing  an  high  authority  in  the  House  of  Commons.  When 
**  ihey  knew  who  were  to  use  that  authority ^  and  how  it  was 
**  to  be  employed,  they  thought  it  nevfr  could  be  carried  too 
^^  far.  It  must  be  always  the  wish  of  an  unconstitutional 
"  statesman,  that  an  House  of  Commons,  who  are  entirely 
**  dependent  upon  him,  should  have  every  right  of  the  people 
**  dtpendent  upon  thrir pleasure.     For  it  was  discovered 

*'  THAT  THE  FORMS  OF  A  FREE,  AND  THE  ENDS  OF  AN  AR- 
**  BITRARY  GOVERNMENT,  WERE  THINGS  NOT  ALTOGETHER 
'*    IKGOMPATIBLE. 

**  The  power  of  the  Crown,  almost  dead  and  rotten  as  prc- 
^^  rogative,  has  grown  up  anew,  with  much  more  strength  and 

*  Mr.  Burke's  Thoughts  on  the  Cause  of  the  present  Discontents,  fiub* 
ffShed  In  1775. 
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far  less  odium,  under  the  nam^  of  influence.     An  influence 
which  operates  without  noise  and  vi<^endl, — ^whkh  convert^ 
the  very  antagonist  into  the  instrument  of  gj^wer,— -which 
contains  in  itself  a  perpetual  principle  of  growth  .^nd  reno- 
vation; and  which  the  distresses  and  the  prospdKy  of  the 
country  equally  tend  to  augment, — ^was  an  admirable  sub- ;^ 
stitute  for  a  prerogative,  that,  being  only  the  offspriBg  of 
antiquated  prejudices,  had  moulded  in  its  original  stamina    J 
irresistible  principles  of  decay  and  dissolution.     The  igne-*  \ 
ranee  of  the  people  is  a  bottom  but  for  a  temporary  System ; 
but  the  interest  of  active  men  in  the  state  is  a  foundation 
perpetual  and  infallible/'  j^ 

Mr.  Burke,  therefoi^e,  in  page  66,  speaking  of  the  same  "^ 
court  part)',  says: 

^^  Parliament  was  indeed  the  great  object  of  all  these  pdi- 
^'  tics,  the  end  at  which  they  aimed,  as  well  as  the  instru- 
"  MENT  by  which  they  were  to  operate." 

And  purs^uing  the  subject  in  page  70,  proceeds  as  follows : 
"  They  who  will  not  conform  their  conduct  to  the  public 
^^  good,   and  cannot  support  it  by  the  prerogative  of  the 
^*  Crown,  have  adopteji  a  new  plan.       They  have  totally 
**  abandoned  the  shattered  and  old-fashioned  fortress  of  Pjtc- 
"  rogative,  and  naade  a  lodgment  in  the  strong-hold  of  Par- 
^^  liament  itselL     If  they  have  aiiy  evil  design  to  which  there 
^^  is  no  ordinary  legal  power  commensurate,  they  bring  it  into 
"  Parliament.     There  the  whole  is  executed  from  the  begin- 
"  ning  to  the  end;  and  the  power  of  obtaining  their  object 
'*  absolute  ;  and  the  safety  i7i  the  proceeding  perfect ;   no  rukt 
"  to  confine^  nor  after^reckonint^s  to  terrify.     For   Parlia-     I 
"  ment  cannot  with  any  great  propriety   punish  others  for     ^ 
*^  things  in  which  they  themselves  have  been  accomplices.      , 
''  Thus  its  control  up^n  the  executory  power  is  lost ;  becau^    i 
"  it  is  made  to  partake  in  every  considerable  act  of  govem- 
"  ment;  and  impeachment  ^  that  great  guardian  of  the  purity 
"  of  the  constitution^  is   in  danger  of  being  lost  even  to  the 
"  idea  of  it:' 

^^  Until  this  time,  the  opinion  of  the  people,  through  the 
"  power  of  an  Assembly,  still   in  some  sort  popular,  led  1^ 
^^  the  greatest  honours  and   emoluments   in  the  gift  of  W^ 
Crown.     Now  the  principle  is  reversed ;  and  the  favour 
of  the  Court  is  the  only  sure  way  of  obtaining  and  hol&ig 
"  those  honours  which  ought  to  be  in  ti0  disposal  or  Thk 


*'   PEOPLE," 


Mr.  Burke,  in  page  100,  observes  with  great  truth,  ^t 
tlie  mischiefs  he  complaiped  of^  did  not^  at  all  arise  fr<Hn  the 
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nionarthy,  but  from  the  Parliament,  and  that  it  was  the  duty 
of  the  people' to  lodk  to  it.  He  says,  ^'  The  distempers  of 
**  monarchy  were  tSe  great  subjects  of  apprehension  and  re- 
**  dress/  in  ihilflast  century  ;  in  thisj  the  distempers  of  Par- 
"  liamenti" 

Not  the -distempers  of  Parliament  in  this  year  or  thelast^ 
but  in  this  century ^  i.  e.  its  settled  habitual  distemper.  *^  It 
*^  is  not  in  Pariiament  alone  that  the  remedy  for  parliamentary 
*^  disorders  can  be  completed;  and  hardly  indeed  can  it  begin 
•*  there.  Until  a  confidence  in  government  is  re-estaUished, 
^^  die  people  ought  to  be  excited  to  a  more  strict  and  detailed 
**  atteiition  tbthe  conduct  of  their  representatives.  Standards 
**  for  judging  more  systematically  up^n  their  conduct  ought 
^  to  be  setded  in  the;  meetings  of  counties  and  corporations, 
**  Mid  frequent  and  correct  lists  of  the  voters  in  all  important 
*•  questions  ought  to  be  procured. 

'*  By  such  means  something  maybe  done,  since  it  may ap- 
*^  pear  who  those  are,  that,  by  an  indiscriminate  support  of 
^  an  administrations,  have  totally  banished  all  integrity  and 
^  confidence  out  of  public  proceedings  ;  have  confounded  the 
^^  best  men  with  the  worst ;  and  weakened  and  dissolved,  in^ 
^  st^ad  of  strengthening  and  compacting,  the  general  frame 
**^  of  government." 

I  wish  it  was  possible  to  read  the  whole  of  this  most  impor- 
tant volume — ^but  the  consequences  of  these  truths  contained 
ill  it  were  all  eloquently  summed  up  by  the  author  in  his 
Speech  upon  the  reform  of  the  household. 

*^  But  what  I  confess  was  uppermost  with  jne,  what  I 
^  bent  the  whole  course  of  my  mind  to,  was  the  reduction 
•'  of  that  corrupt  influence  which  is  itself  the  perennial  spring 
*^  of  all  prodigality  and  disorder ;  which  loads  us  more  than 
•*^  millions^  of  debt;  which  takes  away  vigour  from  our 
**^  iarms,  wisdom  frpm  our  councils,  and  every  shadow  of  au- 
**  thority  ^nd  credit  from  the  most  venerable  parts  of  our 
**^  constitution." 

The  same  important  truths  were  held  out  to  the  whole 

Eublic,  upon  a  still  later  occasion,  by  the  person  now  at  the 
ead  of  His  Majesty's  councils ;  and  so  high  (as  it  appears) 
in  the  confidence  of  the  nation.*  He^  not  in  the  abstract^ 
Hke  the  author  before  you,  but  upon  the  spur  cf  the  accasiony 
and  in  the  teeth  of  what  had  been  just  declared  in  the  House 
^f  Commons,  cai|^  to,  and  acted  upon  cesolutions  which  are 

•  Mr.  Pitt. 
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contained  in  this  book  f — resolutions  poinded  to  the  purifica- 
tion of  a  Parliament,  dangerously   corrupted  into  tke  yery 
state  described  by  Mr.  Paine.     Remeijper  here  too,  that  I 
impute  no  censurable  conduct  to  Mr.  Pitt.    #  was  the  mpst 
brilliant  passage  in  his  lii'e,  and  I  should  have  thought  his  life 
a  better  one,  if  he  h^d  continued  uniform  in  the|Eupport  of 
opinions,  which  it  is  said  he  has  not  changed,,  and  whidi^ 
certainly   have  had  nothing  to  change  them.     But   a^  all 
events,  I  have  a  right  to  make  use  of  the  authority  of  his 
splendid  talents  and  high  situation,  not  merely  to  protect 
the   Defendant,  but  the  public,  by  resisting  the  precedent, 
—that  what  one  man  n[>ay  do  in   England  with  approbation     j 
and  glory,    shall  conduct  another  njan   to  a   pillory  or  a   Vi 
prison.  r  ^ 

The  abuses  pointed  out  by  the  man  before  you,  led  that 
Right  Hon.  Gentleman  to  associate  with  many  others  of 
high  rank,  under  the  banners  of  the  Duke  of  Richmond, 
whose  name  stands  at  the  head  of  the  list,  and  to  pas^i  various 
public  resolutions,  concerning  the  absolute  necessity  of  puri- 
fying the  House  of  Commons;  and  we  collect  the  plan  froa 
a  preamble  entered  in  the  book  ;  "  Whereas  the  life,  libefty, 
*'  and  property  of  every  man  is  or  may  be  a£fected  by  the  law 
^^  of  the  land  in  which  he  lives^  and  every  man  is  bound  to 
"  pay  obedience  to  the  same. 

*^  And  whereas,  by  the  constitution  of  this  kingdom,  die 
^^  right  of  making  laws  is  vested  in  three  estates^  of  King, 
^^  Lords,  and  Commons,  in  Parliament  assembled,  and  the 
^  consent  of  all  the  three  said  estates,  comprehending  the 
'*  whole  community,  is  necessary  to  make  laws  to  bind  4e 
**  whole  community.  And  whereas  the  Hour.e  of  Commons 
^^  represents  all  the  Commons  of  the  realm,  and  the  consent 
^^  of  the  House  of  Commons  binds  the  consent  of  all  the 
*'  Commons  of  the  realm,  and  in  all  Cases  on  which  the  legis- 
*'  lature  is  competent  to  decide. 

"  And  whereas  no  man  is,  or  can  be  actually  rq)re- 
"  sented  who  hath  not  a  vote  in  the  election  of  his  represcn- 
"  tative. 

"  And  whereas  it  is  the  right  of  every  Commoner  of  this 
realm  (infants,  persons  of  insane  minfl,  and  criminals  in(|i: 
pacitated  by  law,  only  excepted)  to  have  a  vptc  in  the^Bl^ 
tion  of  the  representative  who  is  to  give  his  consent  to  |he 
making  of  laws  bv  which  he  is  to  be  bound. 
^^  And  whereas  tne  number  of  persoi^h^ho  are  suffered  to 
vote  for  electing  the  members  of  the  House  of  Commons, 

t  Mr.  Erskine  took  up  a  book. 
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^  do  not  at  this  time"  amount  to  one  sixth  part  of  the  whole 
"  Commons  of  this  realm ,  whereby  far  the  greater  part  of 
**  the  said  Commons  are  deprived  of  their  right  to  elect  tHeir 
**  representatives ;  and  the  consent  of  the  majority  of  the 
**  whole  community  to  the  pasding  of  laws,  is  given  by  pcr- 
*^  sons  whdm  they  have  not  delegated  for  such  purposes ;  and 
*^  to  which  the  said  majority  have  not  in  fact  consented  by 
**  themselves  oi  by  their  representatives. 

"  And  w^iereas  the  state  of  election  of  members  of  the 
**  House  of  Commons,  hath  in  process  of  time  so  grossly  de- 
**  viated  from  its  simple  and  natural  principle  of  representa- 
"^  tion  and  equality,  that  in  several  places  the  members  are 
**  returned  by  the  proper!}^  of  one  man;  that  the  -smallest 
*'  boroughs  send  as  many  members  as  the  largest  counties, 
**  and  that  a  majority  of  the  representatives  of  the  whole  na- 
*'  tion  are  chosen  by  a  number  of  votes  not  exceeding  twelve 
"  thousand." 

These,  with  many  others,  were  published,  not  as  abstract^ 
speculatwe  writings^  but  within  a  few  days  after  the  House 
of  Commons  had  declared  that  no  such  rights  existed,  and 
that  no  alteration  was  necessary  in  the  representation. — It 
was  then  that  they  met  at  the  Thatched  Houses  and  published 
their  opinions  and  resolutions  to  the  country  at  large. — Were 
any  of  them  prosecuted  for  these  proceedings  ? — Certainly 
not,  (for  they  were  legal  proceedings.)  But  I  desire  you,  as 
men  of  honour  and  truth,  to  compare  all  this  with  Mr. 
Paine's  expression  of  the  Minister*s  touching  Parliament 
with  his  opiate  wand,  and  let  equal  justice  be  d^e — that  is 
all  I  a*it— let  all  be  punished,  or  none — do  not  let  Mr.  Paine 
be  held  out  to  the  contempt  of  thi  public  upon  the  score  of 
his  observations  on  Parliament,  while  others  are  enjoying  all 
the  sWeets  which  attend  a  supposed  attachment  to  their  coun  - 
try,  who  have  not  only  expressed  the  same  sentiments,  but 
have  reduced  their  opinions  to  practice. 

But  now  every  man  is  to  be  cried  down  for  such  opinions. 
I  obscrvcid  that  my  learned  friend  significantly  raised  his  voice 
in  naming  Mr.  Home  Tooke,  as  if  to  connect  him  with  Paine, 
or  Paine  with  him.  This  is  exactly  the  same  course  of  justice ; 
—for  after  all  he  said  nothing  of  Mr.  Tooke.  What  could  he 
Have  said,  but  that  he  was  a  man  of  great  talents,  and  a  sub- 
scriber with  the  great  names  I  have  read  in  proceedings  which 
they  have  thoughtj^  to  desert  ? 

Gentlemen,  let^wiers  hold  their  opinions,  and  change 
them  at  their  pleasure  ;  I  shall  ever  maintain  it  to  be  the  dear- 
est privilege  of  the  people  of  Great  Britain  to  watch  over  ev- 
ery thing  that  affects  their  hjippiness,  cither  in  the  system 
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of  government,  or  in  the  practice ;  and  that  for  this  puist 
pose  THE  PRESS  MUST  BE  FRjiE*  It  hfts  always  been  so, 
and  much  evil  has  been  corrected  by  it. — If  Government 
finds  itself  annoyed  by  it,  let  it  examine  iti#own  conduct, 
and  it  will  find  the  cause,^ — ^let  it  amend  it,  and  it  wiU  find 
the  remedy.  # 

Gendemen,  I  am  no  friend  to  sarcasms  in  the  diseussioa 
of  grave  subjects,  but  you  must  take  writers  according  to  the 
view  of  thei  mind  at  the  moment;  Mr.  Burke  as  often  as  any 
body  indulges  in  it :— -hear  his  reason  in  his  speech  on  refbnn, 
for  not  taking  away  the  salaries  from  Lords  who  attend  upon 
the  British  Court.  ^^  You  would,"  said  he,  have  the  Couit 
^*  deserted  by  all  the  ||obility  of  t||^  kingdom.  r 

*^  Sir,  the  most  serious  mischiefs  would  foUo'w  ihunsudi 
^^  a  desertion.  Kings  are  naturally  lovers  of  low  company; 
^^  they  are  so  elevated  above  aU  the  rest  of  mankind,  thatthi^ 
^^  must  look  upon  all  their  subjects  as  on  a  level :  they 
^^  are  Tather  apt  to  hate  than  to  love  their  nobility  on  account 
^^  of  the  occasional  resistance  to  their  will,  which  will  be 
^^  made  by  their  virtue,  their  petulance,  or  their  pride.  It 
*'  must  indeed  be  admitted,  that  many  of  the  nobihty  are  as 
^^  perfecdy  willing  to  act.  the  part  of  flatterers,  tale-bearen, 
^^  parasites,  pimps,  and  buffoons,  as  any  of  the  lowest  and  , 
^^  vilest  of  mankind  can  possibly  be.  But  they  are  not  w) 
^^  perly  qualified  for  this  object  of  their  ambition.  The 
^^  want  of  a  regular  education,  and  early  habits,  widi  some 
^^  lurking  remains  of  their  dignity,  will  never  permit  them  to 
^^  become  a  match  for  an  Italian  eunuch,  a  mountebank,  a  fid- 
^^  dler,  a  player,  or  any  regular  practitioner  of  that  tribe,  jf 
^^  The  Roman  Emperors,  almost  from  the  beginning,  threw 
*^  themselves  into  such  hands;  and  the  mischief  increased 
^^  every  day,  till  its  decline,  and  its  final  ruin.  It  is  there* 
*'  fore,  of  very  great  importance  (provided  the  thing  is  not  ' 
^^  overdone,)  to  contrive  such  an  establishment  as  must,  al- 
^^  most  whether  a  prince  will  or  not,  bring  into  daily  aad 
^^  hourly  offices  about  his  person,  a  great  number  of  his  first 
^'  nobility :  and  it  is  rather  an  useful  prejudice  that  gives 
*'*'  them  a  pride  in  such  a  servitude  :  though  they  are  not 
^^  much  the  better  for  a  Court,  a  Court  will  be  much  t)pe 
^^  better  for  them.  I  have,  therefore,  not  attempted  % 
^^  reform  any  of  the  offices  of  honour  about  the  K]iq^« 
"  person." 

What  is  all  this  but  saying  that  a  King  is  an  animal  so  in- 
curably addicted  to  low  company,  as  generally  to  bring  on  by 
it  the  ruin  of  nations  ;  but  nevertheless,  he  is  to  be  kept  as  a 
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necessary  evil,  and  his  propensities  bridled  by  surrounding 
bim  with  a  parcel  of  miscreants  still  worse  if  possible,  but 
better  jthau  those  he  would  choose  for  himself.  This,  there- 
fore, if  taken  by  itself,  would  be  a  most  abominable  and  libel- 
lous sarcasm  on  Hings  and  nobility ;  but  look  at  the  whole 
speech,  and  you  observe  a  grieat  system  of  regulation ;  and 
no  maao,  I  believe,  ever  doubted  Mr.  Burke's  attachment  to 
monarchy.    To  judge,  therefore,  of  any  part  of  a  writing, 

THE   WHOLE   MUST    BE   READ. 

With  the  same  view  I  will  read  to  you  the  beginning  of 
Harrington's  Oceana  #  but  it  is  impossible  to  name  this  well- 
known  audior  without  exposing  to  just  contempt  and  ridi- 
cule the  ignorant  or  profligate  misrepresentations  which  are 
vomitea  forth  upon  the  public,  to  bear  down  every  man  as 
desperately  wicked,  who  in  any  age  or  country  has  cpunte- 
nanced  a  republic,  for  the  mean  purpose  of  prejudging  this 
trial. 

\_Mr»  Ersiine  toot  up  a  booij  but  laid  it  down  again  with- 
out reading  from  it^  saying  something  to  the  gentleman  who 
sat  near  Aim,  in  a  low  voice^  which  the  reporter  did  not 
hear*] 

Is  this  the  way  to  support  the  English  constitution  ? — Are 
these  the  means  by  which  Englishmen  are  to  be  taught  to 
cherish  it  ? — I  say,  if  the  man  li^on  trial  were  stained  with 
blood  instead  of  iiik,-^if  he  were  covered  over  with  crimes 
which  human  nature  would  start  at  the  naming  of,  the  means 
einployed  against  him  would  not  be  the  less  disgraceful. 

For  this  uoiMc  purpose  then,  Harrington,  not  above  a 
week  ago*^  was  handed  out  to  us  as  a  low^  obscure  wretch, 
involved  in  the  murder  of  the  Monarch,  and  the  destruction 
of  the  monarchy,  and  as  addressing  his  despicable  works  at 
die  shrine  of  an  uAirper.  Yet  this  very  Harrington,  this 
low  blackguard,  was  descended  (you  may  see  his  pedigree 
at  the  Herald's  Office  for  sixpence)  from  eight  dukes,  three 
marquisses,  seventy  earls,  twenty-seven  viscounts,  and  thir- 
ty-six barons,  sixteen  of  whom  were  Knights  of  the  Garter  ; 
a  descent  which  I  think  would  save  a  man  from  disgrace 
in  any  of  the  circles  of  Germany.  But  what  was  he  besides  ^ 
-f-A  BLOOD-STAINED  RUFFIAN  ? — Oh  brutal  iguorancc  of  the 
history  of  the  country !  He  was  the  most  affectionate  ser- 
vant of  Charles  the  First,  from  whom  he  never  concealed 
his  opinions ;    for  it  is  observed  by  Wood,  that  the  King 

*  A  Pamphlet  had  been  published  just  before,  patting  T.  Paine  and  Har- 
rington on  tjie  same  footings— as  obscure  bhickguards. 
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greatly  affected  his  company ;  but  when  they  happened  to 
talk  of  a  commonwealth^  he  would,  scarcely  endure  it.—* 
"  I  know  not,''  says  Toland,  *'  which  most  to  commend ; 
^^  the  King  for  trusting  an  honest  man,  though  a  republican ; 
*'*  or  Harrington  for  owning  his  principlea  while  he  jservedi^ 
"  King,*' 

But  did  his  opinions  affect  his  conduct  ? — Let  histor^agaiB 
answer.-— He  preserved  his  fidelity  to  his  unhappy  Prince  to 
the  veiy  last,  after  all  his  fawning  courtiers  had  left  him  to  hi^ 
enraged  subjects.  He  staid  with  him  while  a  prisoner  in  the 
Isle  of  Wight ; — came  up  by  stealth  to  follow  the  f<Mrtunescf 
"his  monarch  and  master ;— -even  hid  himself  in  the  boot 
of  the  coach  when  he  was  conveyed  to  Windsor  ;— -and  end- 
ing as  he  began,  fell  into  his  arms  and  fainted  on  tne  scaf- 
fold. 

After  Charles's  death,  the  Oceana  was  written,  and,  as  if  it 
were  written  from  justice  and  affection  to  his  memort^ ;  for 
it  breathes  the  same  noble  and  spirited  regard,  and  asserts 
that  it  was  not  Cha'rles  that  brought  on  the  destructionof  the 
ptonarchyy  but  the  feeble  and  ill-constituted  nature  of  monar- 
chy itseff. 

But  the  book  was  a  flattery  to  Cromwell.T— Once  more  and 
finally  let  history  decide.— The  Oceana  was  seized  by 
the  Usurper  as  a  libel,  and-  the  way  it  wbs  recovered  is  re- 
markable. I  mention  it  to  show  that  Cromwell  was  a  wise 
man  in  himself,  and  knew  on  what  governments  must  stand 
for  their  support. 

Harrington  waited  on  the  Protector's  daughter  to  beg  ibr 
his  book,  which  her  fother  had  taken,  and  on  entering  her 
apartment,  snatched  up  her  child  and  ran  away.«— On  her  fol- 
lowing him  with  surprise  and  terror,  he  turned  to  her  and 
said,  "  I  know  what  you  feel  as  a  mothel*,  feel  tl]jen  for  me  : 
"  your  father  has  got  my  child  :"  meaning  the  Oceana.  The 
Oceana  was  afterwards  restored  on  her  petitioa :  CromweH 
answering  with  the  sagacity  of  a  sound  politician,  *^  Let  him 
*'*'  have  his  book ;  if  my  government  is  made  to  stand,  it  has 
"  nothing  to  fear  from  paper  shot." — He  said  true.  No 
GOOD  govemnaent  will  ever  be  battered  by  paper  shot.  MWi* 
tesquieu  says,  ^'  that  in  a  free  nation,  it  matters  not  whedier 
"  individuals  reason  well  or  ill;  it  is  sufficient  that  they-^^ 
^^  reason.  Truth  arises  from  the  collision,  and  from  h«i|Bi|; 
"  springs  liberty,  which  is  a  security  froi)^  the  effect  ofiw 
"  soning."  The  Attorney  General  has  rea^^xtracts  from  llf. 
Adams's  answer  to  this  book.  Let  others  write  answers  to  it, 
like  Mr.  Adams ;  I  am  not  insisting  upon  the  infallibility  of 
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Mr*  Paine's  doctrines ;  if  they  are  erroneous,  let  them  be  an- 
swered, and  truth  will  spring  from  the  collision. 

Milton  wisely  says,  that  a  disposition  in  a  nation  to  this 
species  of  controversy,  is  no  proof  of  sedition  or  degeneracy, 
but  quite  the  rev,erie[I  omitted  to  cite  the  passage  with  the 
others.]  In  speaking  of  this  subject,  he  rises  into  that  in^c- 
pressiUy  sublime  style  of  writing,  wholly  peculiar  to  himself. 
He  .was  indeed  no  plagiary  from  any  thing  human :  he  look- 
ed upr  for  light  and  expression,  as  he  himself  wonderfully 
describes  it,  by  devout  prayer  to  that  great  Beings  who  is  the 
source  of  all  utterance  and  knowledge  ;  and  who  sendeth  out  ^ 
his  seraphim  with  the  hallowed  fite  of  his  altar  to  touch  an4 
purify  the  lips  of  whom  he  pleases.  ^^  When  the  cheerfulness 
**  of  the  people,*'  says  this  mighty  poet,  "  is  so  sprightly  up,  as 
**  that  it  hath  not  only  wherewith  to  guard  well  its  own  free- 
^^  dom  and  safety,  but  to  spare,  and  to  bestow  upon  the  solid- 
^^  est  and  sublimest  points  of  controversy  and  new  invention, 
^^  it  betokens  us  not  degenerated  nor  drooping  to  a  fatal  de- 
"  cay,  but  casting  off  the  old  and  wrinkled  skin  of  corrup- 
^*  tion,  to  oudive  these  pangs  and  wax  young  again,  enter- 
**  ing  the  glorious  ways  of  truth  and  prosperous  virtue,  des- 
*^  tined  to  become  great  and  honourable  in  these  latter  ages. 
^'  Methinks  I  see,  in  my  mind,  a  noble  and  puissant  nation 
***  rousing  herself,  like  a  strong  man  after  sleep,  and  shaking 
*^  her  invincible  locks  :  methinks  I  see  her  as  an  eagle  mu- 
*^  ing^  her  mighty  youth,  and  kindling  her  undazzled  eyes  at 
^^  the  full  mid  day  beam ;  purging  and  unsealing  her  long  abu- 
^*  aed  sight  at  the  fountain  itself  of  heavenly  radiance  ;  while 
**  the  whole  noise  of  timorous  and  flocking  birds,  with  those 
*^  also  that  love  the  twilight,  flutter  about,  amazed  at  what 
**  she  means,  and  in  their  envious  gabble  would  prognosti- 
^*  cate  a  year  of  sects  and  schisms.'' 

Gentlemen,  what  Milton  only  saw  in  his  mighty  imagin- 
ation, I  see  in  fact ;  what  he  expected,  but  which  never  came 
to  pass,  I  see  now  fulfilling :  methinks  I  see  this  noble  and 
puissant  nation,  not  degenerated  and  drooping  to  a  fatal  de- 
cay, but  casting  off  the  wrinkled  skin  of  corruption  to  put 
on  again  the  vigour  of  her  youth.  And  it  is,  because  others 
as  well  as  myself  see  this,  that  we  Jiave  all  this  uproar:— 
France  and  its  constitution  are  the  mere  pretences.  It  is, 
because  Britons  begin  to  recollect  the  inheritance  of  their 
6wn  constitution,  left  them  by  dieir  ancestors: — it  is,  because 
they  are  awakened  to  the  corruptidfhs  which  have  fallen  upon 
its  most  valuable  parts,  that  forsooth  the  nation  is  in  danger 
q{  being  destroyed  by  a  single  pamphlet.— I  have  marked  the 
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course  of  this  alarm  :  it  began  with  the  renovation  of  those 
exertions  for  the  public,  which  the  alarmists  themselves  had 
originated  and  deserted ;  and  they  becsune  louder  and  louder 
when  they  saw  ^em  avowed  and  supported  by  n^y  admira- 
ble friend  Mr.  Fox;  the  most  eminently  honest  an^^ enlight- 
ened statesman,  that  hbtory  brings  us  acquainted  mth :  a 
man  whom  to  name  is  to  honour,  but  whom  in  at^ppdng 
adequately  to  describe,  I  must  fly  to  Mr.  Burke,  my   con- 
stant refuge  when  eloquence  is  necessary  : — a  man,  who  to 
relieve  the  suiTerings  of  the  most  distant  nation,  ^^  put  to  the 
"  hazard  his  ease,  his  security,  his  interest,  his  power,  even 
**  his  darling  popularity  for  the  benefit  of  a  people  whom  he 
**  had  never  seen."     How  much  more  then  for  thft|inhabi- 
tants  of  his  native  country  !^-y6t  this  is  the  man  who  has 
b^en  censured  and  disavowed  in  the  manner  we  liave  lately 
seen. 

Gentlemen,  I  have  but  a  few  more  words  to  trouble  you 
with :  I  take  my  leave  of  you  with  declaring,  that  all  this 
freedom  which  I  have  been  endeavouring  to  assert,  is  no 
more  than  the  ancient  freedom  which  belongs  to  our  own  in- 
bred constitution :  I  have  not  asked  you  to  acquit  Thomas 
Paine  upon  any  new  lights,  or  upon  any  principle  but  that  of 
the  law,  which  you  are  swjrn  to  administer  ; — ^my  great  ob- 
ject has  been  to  inculcate,  tWt  wisdom  and  policy,  .which  arc 
the  parents  of  the  Government  of  Great  Britain,  forbid  this 
jealous  eye  over  her  subjects  ;  and  that,  on  the  contraiy,  they 
cry  aloud  in  the  language  of  the  poet,  adverted  to  by  Lord 
Chatham  on  the  memorable  subject  of  America,  unfortunate* 
ly  xvithout  effect. 

"  Be  to  their  faults  a  little  blind, 

"  Be  to  their  virtues  very  kind ; 

"  Let  all  their  thoughts  be  unconfin'd, 

**  And  clap  your  padlock  on  the  mind.** 

Engage  the  people  by  their  affections,  convince  tlieir  rea- 
son,— and  they  will  be  loyal  from  the  only  principle  that  can 
make  loyalty  sincere,  vigorous,  or  rational,— a  conviction  Aat 
it  is  their  truest  interest,  and  that  dieir  government  is  for 
their  good.  ConstVaifft  is  the  natural  parent  of  resistince, 
and  a  pregnant  proof,  that  reason  is  not  on  the  side  of  tUosf 
who  use  it.  You  must  all  remember  Lucian's  pleasant  s*~^' 
Jupiter  and  a  countryman^ were  walking  togethei*,  cQnv<  ^ 
with  great  freedom  and  familiarity  upon  the  subject  oflat^ «  i 
ven  and  earth.  The  countryman  listened  with  attrition  ^sA  * 
acquiescence,  while  Jupiter  strove  only  to  convince  him ;— 
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lappening  to  hint  a  doubt,  Jupiter  ttaned  hastily  round 
threatened  him  with  his  thunder. — ^*'  Ah !  ah  !*'  says 
«>unti7man,  ^  now,  Jupiter,  I  know  that  you  are  wrong; 
lu  are  always  wrong  when  you  appeal  to  your  thunder*" 
[lis  is^^  the  case  with  me-— I  can  reason  with  the  people  of 
l^|d,  but  I  cannot  fight  agsdnst  the  thunder  of  authority* 
elRemen,  dus  is  my  defence  for  free  opinions*  With 
rd  to  myself,  I  am,  and  always  have  been,  obedient 
siffectionate  to  the  law  ;— to  that  rule  of  action,  as  long 
exi^t,  I  shall  ever  give  my  voice  and  my  conduct ;  but 
all  ever  do  as  I  have  done  to-day,  tnaintain  the  dignity 
ly  high  profession,  and  perform  as  I  understand  them,  aU 
npilitant  duties. 

tf  r«  Attorney  General  arose  immediately  to  reply  to  Mr* 
cine,  when  Mr.  Campbell  Tthe  foreman  of  the  jury)  said^ 
[y  Lord,  I  am  authorized  by  the  Jury,  to  mform  the  At- 
ey  Genersd^  that  a  reply  is  not  necessary  for  them,  unless 
Attorney  General  wishes  to  make  it,  or  your  Lordship**-— 
Attorney  General  sat  down,  and  the  Jury  gave  in  meir 
lia-HGUILTY.] 
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TO  tk$  trial  rfTkomas  Pamt^  we  suhjcin  LordBrskMs  ^eeb 
«ii  Uu  pr^ecuHan  of  the  printer  andfmhUsher  of  ike  Age  of  Rear 
soH^  written  by  the  sa$ne  Author.  We  print  it  m  thisplace^  though 
9mtdiimt  of  ^chronological  order  ;  asit  appears  to  nave  been  do- 
Hoeredin  the  jfear  llQl^or  two  reasons-^rst^  because^  in  present 
ing  arguments  illusirating  the  princes  of  British  Uhertu,  we  tre 
dmrous  mot  to  be  considered  as  in  any  manner  sanctiomng  uweo^ 
Uoes  agaHnst  our  admirable  constitution  ; — secondly^  because  we  owe 
it  to  Lord  Ersldne  himself,  whose  Speech  tipon  the  following  prose^ 
ouHon  may  be  considered  as  containing  his  own  opinions  and  princi- 
ples i  it.  appearing  to  have  been  spoken  more  in  his  own  personal 
character^  than  as  an  advocate  ;  and  the  result  seems  rather  to  bo 
against  the  full  applicaUon  of  the  arguments  maintained  by  his 
Lordakip^  in  defending  the  p^iblication  tf  the  Rights  of  Man.  Be- 
cause^  tfitbe  law^  Aat  mough  a  man  m^  reason  upon  vontrover" 
sial  points  of  divinity^  however  directly  his  reasonings  may  contror 
vene  the  Scriptures  as  they  are  received  and  interpreted  by  our  eceU' 
Mtsical  establishment  f  yet  that  henK^not,  n^nhout  being  guilty  of 
a  misdemeanory,  revile^  in  gross  and  indecent  termsy  the  authority 
and  doetgnes  of  the  Gospel : — it  seems  to  foUow^  that  Thomas 
Paincy  mmgh  he'^might  legacy  Aavf  impugned  by  arpement  the 
princes  of  the  British  Govemmentr-yet  could  not,  nnthout  being 
guilty  tf  a  libely  defame  and  ridicule  Ae  vert/ foundation  if  H,  in 
the  gross  and  indecent  terms^  which  characterize  the  Second  Part  of 

it  the  A^rhto  of  Man,  jg|r  which  Mr.  Paine  was  mooted  We  con» 
orive^  vkereforCy  that  wdheme  theauAority  of  Lord  Erddne  himself, 
to  deny  tiie  appUcation  if  his  own  unquestionable  principles  to  the 
oupport  of  his  arptmenH^  in  the  case  of  the  Rights  of  Man  i  which 
we  canonfy  consider  as  the  argwnmt  of  an  aSfOcatCy  bound  to  give 
the  beet  assistance  to  a  client. 

it  would  be  disgusting  and  indecent^  to  bring  before  the  reader  the 
matter  contained  in  tiu  Age  of  Reason^  even  as  it  appears  in  the 

^..  terms  ef  the  Indictment ; — and  the  more  so,  as  it  is  unnecessaty  to 
(he  unJtrstanding  the  iase.  It  is  sufficient  to  say,  that  it  was  by  no 
means  an  argumentative  coiisideraiian  of  the  authority  of  the  Old 
and  New  Testament ; — but  em  attack  upon  their  authenticity,  in  lan- 
guage the  most  shocking  and  opprobnpus.  Lord  Erskine  laid  the 
cc^  b^ore  the  Jury,  as  follows. 
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SPEECH 


OF   THE 


HON.  T.  ERSKINE, 

ON  THB  PR08SCUTION  OF   THE 

PUBLISHER  OF  THE  AGE  OF  REASON. 


GENTLEMEN   OF   THE   JURY, 

L  HE  charge  of  blasphemy,  which  is  put  upon  the  record 
rainst  the  publisher  of  this  publication  is  not  an  accusation 
t  the  servants  Q^ie  Crown,  but  comes  before  you  sanctioned 
f  the  09ths  ofwGranfi  Jury  of  the  country*  It  stood  for 
ial  upon  a  former  izf ;  but  it  happening,  as  it  frequently 
3es,  without  any  imputation  upon  the  gentlemen  named  in 
le  pannel,  that  a  sufficient  number  did  not  appear  to  consti- 
ite  a  full  Special  Jui^  I  thought  it  my  duty  to  withdraw 
le  cause  from  trud,  till  I  could  have  the  opportunity  of 
klr|ssing  myself  to  ytm^  who  were  originally  appointed  to 
y  it.  P 

1  pursued  thiil^  course,  from  no  jealousy  of  the  common 
lines  appointed  by  the  laws  for  the  ordinary  service  of  the 
ourt,  since  my' whole  life  has  been  one  continued  experience 
f  their  virtues ;  but  because  I  thought  it  of  great  impor- 
nce,  that  thbse  who  were  to  decide  upon  a  cause  so  very 
loni^tous  to  the  public,  should  have  the  highest  possible 
Jalificalions  for  the  decision ;  that  they  should  not  only  be 
tlpt^ca]^ble  from  their  educations  of  forming  an  enlightened 
iSlg^ent,  but  that  their  situations  should  be  such  as  to  bring 
Wm  within  the  full  view  of  their  country,  to  which,  in  fcha- 
icter  and  in  estimatiop,  they  were  in  their  own  turns  to  be 
Ksponsible. 
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Not  having  'the  honour,  Gentlemen,  to  be  sworn  for  the 
King  as  one  of  his  Counsel,  it  has  fallen  much  oftener  to  my   \ 
lot  to  defend  indictments  for  libels,  than  to  assist  in  the  pro- 
secution of  them ;  but  I  feel  no  embarrassment  from  that  it* 
collection.— I  shall  not  be  found  to  day  to  express  a  senti- 
ment, or  to  utter  an  expression,  inconsistent  with  those  inva* 
luable  prindples  for  which  I  ha^  uniformly  contended  in  the 
defence  of  others.     Nothing  that  I  have  ever  said^  eidier 
professionally  or  personally,  for  the  liberty  of  the  press,  do  I 
mean  to-day  to  contradict  or  counteract*     On  the  contraiy, 
I  desire  to  preface  the  very  short  discourse  I  have  to  make 
to  you,  with  reminding  you,  that  it  is  your  most  solenm  du^ 
to  take  care  that  it  suffers  no  injury  in  your  hands.     A  free 
and  unlicensed  press,  in  the  just  and  legal  sense  of  the  ex* 
pressionj  has  led  to  adl  the  blessings  both  of  religion  and  gov- 
ernment, which  Great  Britain  or  any  part  of  the  world  at  diis 
moment  enjoys,  and  it  is  calculated  to  advance  mankind  ta 
still  higher  degrees  of  civilization  ai^d  happiness.—- But  thb 
freedom,  like  every  otKery  must  be  limited  to  be  enjoyed| 
and,  like  every  human  advantage,  may  be  defeated  by  its 
abuse.. 

Gentlemen,  the  Defendant  s^ds  indicted  for  htvihg  pub- 
lished this  book,  which  I  have  only  read  fi<>m  the  obligatioM 
of  professional  duty,  and  which  I  rose  from  the  reading  ol 
with  astonishment  and  disgust.     Standing ll^re  with  all  the 

frivileges  belonging  to  the  highest  Qounselfor  the  CrpwQ| 
shall  be  entitled  to  reply  to  any   defence  that  shadl  be 
made  for  the  publication.     I  shall  wait  with  patience  till  I 
hear  it.  .         • 

Indeed,  if  I  were  to  anticipate  the  defence  which  I  hesjT 
and  read  of,  it  would  be  defaming  by  anticipation  the  lein^ 
Counsel  who  is  to  make  it;-^-since  if  I  am^  collect  it^frpfp 
a  formal  notice  given  to  the  Prosecutors  in  thaborse  of  the 
ceedings^  I  have  to  expect,  that,  instead  of  aiKfejuce  coin 
ed  according  to  the  rules  and  principles  of  English  law,' 
foundation  of  all  our  laws,  and  the  sanctions  of  all  justice, 
to  be  struck  at  and  insulted.     What  gives  the  Court  its  j 
risdiction  f — What  but  the  oath  which  his  Lordship, 
as  yourselves,  have  sworn  upon  the  pospel  to  fill 
the  King^s  Court,  where  His  Majesty  is  himself* 
to  administer  the  justice  of  England — in  the  King^B 
who  receives  his  high  authority  under  a  solemn  oath  to 
tain  the  Christian  religion,  as  it  is  promulgated  by  G 
the  Holy  Scriptures,  I  am  nevertheless  called  upon  as  Co 
for  the  prosecution  to  ^^  produce  a  certain  boot  descrtbedjtn  the 
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•^  iuRctment  to  be  the  holt  bible.^'  No  man  deserves  to 
be  upon  the  Rolls,  who  has  dared,  as  an  Attorney,  to  put  his 
ciame  to  such  a  notice*  It  is  an  insult  to  the  authority  and 
lignity  of  the  Court  of  which  he  is  an  ofEcer ;  since  it  calls 
in  question  the  very  foundations  of  its  jurisdiction.  If  tliis 
0  to  be  the  spirit  and  temper  qf  the  defence ; — if,  as  I  collect 
from  that  array  of  books  whfSi  are  spread  upon  the  benches' 
behind  me,  this  publication  is  to  be  vindicated  by  an  attack 
df  all  the  truths  which  the  Christian  religion  promulgates  to 
Biankind,  let  it  be  remembered  that  such  an  argument  was  nei- 
dier  suggested  nor  justified  by  any  thing  said  by  me  on  the 
[MUt  of  the  prosecution. 

Jk  this  stage  of  the  proceedings^  I  shall  call  for  reference 
^the  sacred  Scriptures,  not  from  their  merits,  unbounded  as 
they  are,  but  from  their  authority  in  a  Christian  country — ^not 
from  the  Obligations  of  conscience,  but  from  the  rules  of  law* 
For  my  own  part.  Gentlemen^  I  have  been  ever  deeply  devoted 
to  the  truths  of  Christianity  ;  and  my  firm  belief  in  the  Holy 
[jospel  b  by  no  means  owing  to  the  prejudices  of  education 
^though  I. was  religiously  educated  by  the  best  of  parents,) 
lut  has  arisen  from  the  fullest  and  most  continued  reflections 
if  my  ripeir  years  and  understanding.  It  forms  at  this  mo- 
aent  the  great  consplaition  of  a  life,  which,  as  a  shadow^ 
passes  awav;  and  without  it,  I  should  consider  my  long 
x>urse  of  health '  and  pi^sperity  (too  long  perhaps,  and 
ioo  uninterrupted  to  be  good  for  any  man)  only  as  the 
lust  which  the  wind  scatters^  and  rather  as  a  snare  tl^  as  a 
blessing. 

Much,  however,  as  I  wish  to  support  the  authority  of 
Scripture  frx>m  a  reasoned  consideration  of  it,  I  shall  repress 
liat  subject  for  the  present.  But  if  the  defence,  as  I  nave 
m^cted,  shall  bring  them  at  all  into  argument  or  question, 
MlBUst  then  fulfil  a  duty  which  I  owe  not  only  to  the  Courts 
tt  Counsel  for  the  prosecution,  but  to  the  public,  and  to  the 
vcrrld,"— to  state  what  I  feel  and  know  concerning  the  evi- 
lences  of  that  religion,  which  is  denied  without  being  exa- 
mined, and  reviled  without  being  understood. 

I  am  well  aware  that  by  the  commimications  of  a  free 
the  errors  of  mankind,  from  age  to  age,  have  been 
id  dispelled ;  and  I  recollect  that  the  world,  under 
i^rs  of  reformed  Christianity,  has  struggled  through 
ition  to  the  noble  eminence  on  which  it  stands  at  this 
noment,-— shedding  the  blessings  of  humanity  and  science 
jpoD  the  nations  of  the  earth* 

It  may  be  asked  the%  by  what  means  the  Reformation 
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would  have  been  effected,  if  the  books  of  the  Reformers  had 
been  suppressed,  and  the  errors  of  now  exploded  supersdtiooft 
had  been  supported  by  the  terrors  of  an  unrefonned  state|^ 
or  how,  upon  such  principles,  any  reformation,  civil  or  rdi^ 
gious,  can  in  future  be  effected?  The  solution  is  easys-*^' 
Let  us  examine  what  are  the  gemiine  principles  of  the  libeftf 
of  the  press,  as  they  regard  lutings  upon  general  subjects,  ^ 
unconnected  with  the  personal  reputations  of  private  meSi 
which  are  wholly  foreign  to  the  present  inquiry.  They  ut 
full  of  simplicity,  and  are  brought  as  near  perfection,  by  die 
law  of  England,  as,  perhaps,  is  attainable  by  any  of  the  frail 
institutions  of  mankind. 

Although  every  community  must  establish  supreme  audio- 
rities,  founded  upon  fixed  principles,  and  must  give  hig^ 
powers  to  magistrates  to  administer  laws  for  the  preservaliai^ 
of  government,  and  for  the  security  of  those  who  are  toke 
protected  by  it: — ^}'et,  as  infallibility  and  perfection  belong 
neither  to  huitian  individuals  nor  to  human  establishments, 
it  ought  to  be  the  policy  of  all  free  nations,  as  it  is  mostpccn* 
liarly  the  principle  of  our  oyrn,  to  permit  tlie  most  unboundlS 
freedom  of  discussion,  even  to  the  detection  of  errors  in  Ae 
constitution  of  the  wtry  government  itself;  so  as  that  comjnflP 
decorum  is  observed,  which  every  state  must  exact  from  i(» 
subjects,  and  which  imposes  no  restraint  unon  any  intellectual 
eomposition,  fairly,  honestly,  and  decently^'  addressed  to^ 
confidences  and  understandings  of  men.  Upon  this  prind^ 
I  have  an  unquestionable  right— ^  right  wnich  the  best  sab> 
jects  have  exercised— ^to  examine  the  principles  and  structure  « 
of  the  constitution,  and  by  fair,  manly  reasoning,  to  questiop 
the  practice  of  its  administrators.  I  have  a  right  to  consider 
and  to  point  out  errors  in  the  one  or  in  the  other;  .and  il9( 
merely  to  reason  upon  their  existence^  but ,  to  consider  ^ 
means  of  their  reformation.  %- 

By  such  free,  well-intentioned,  modest,  and  dignified 
munication  of  sentiments  and  opinions,  all  ns^ions  have 
gradually  improved,  and  milder  laws  and  purer  religions 
been  established.     The  same  principles,  which  vindicate 
controversies,  honestly   directed,  extend  their  protect}^ 
the  sharpest  contentions  on  the  subject  of  relig^ 
This  rational  and  legal  course  of  improvement  was 
and  ratified  by  Lord  Kenyon  as  the  law  of  England, 
trial  at  Guildhall,  where  he  looked  back  lyv^ith  gratitu^l^  IflT 
labours  of  the  Reformers,  as  the  fo|^ntains  of  our  religious 
emancipation,  and  of  the  civil  blessings  that  followed  in  their 
train.     The  English  constitution^  indeed,  does  not  stop  short 
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le  toleration  of  religious  opinions^  but  liberally  extends  it 
actice.  It  permits  every  man,  even  publicly,  to  worship 

according  to  his  own  conscience,  though  in  marked  dis- 

from  the  national  establishment, — so  as  he  professes  the 
ral  faith,  which  is  the  sanction  of  all  our  moral  duties^ 
the  only  pledge  of  our  submission,  to  the  system  which 
titutes  the  state. 

not  this  freedom  of  controversy,  and  freedom  of  wbr- 
,  sufficient  for  all  the  purposes  of  human  happiness  and 
■ovement  ? — Can  it  be  necessary  for  either,  that  the  law 
lid  hold  out  indemnity  to  those,  who  wholly  abjure  and  re- 
the  government  of  their  country,  or  the  religion  on  which 
sts  for  its  foundation?  I  expect  to  hear,  in  answer  to 
t  I  am  now  saying,  much  that  will  offend  me-  My  leam- 
riend,  from  the  difficulties  of  his  situation,  which  I  know, 
[  experience,  how  to  feel  for  very  sincerely,  may  be 
en  to  advance  propositions  which  it  may  be  my    duty, 

much  freedom,  to  reply  to  ;— and  the  law  will  sanction 
freedom. — But  will  not  the  ends  of  justice  be  completely 
rered  by  my  exercise  of  that  right,  in  terms  that  are  dc- 
,  and  calculated  to  expose  its  defects  ? — Or  will  my  ar- 
ent  suffer,  or  will  public  justice  be  impeded,  because 
her  private  honour  and  justice,  nor  public  decorum. 
Id  endure  my  telling  my  very  learned  friend,  because  I 
r  from  him  in  opinion,  that  he  is  a  fool, — a  liar, — and  a 
ndrel,  in  the  face  of  the  Court  ?  This  is  just  the  dis- 
ion  between  a  book  of  free  legal  controversy,  and  the 
:  which  I  am  arraigning  before  you.  Every  man  has  a 
t  to  investigate,  with  decency,  controversial  points  of  the 
stian  religion ; — but  no  man,  consistently  with  a  law 
h  only  exists  under  its  sanctions,  has  a  right  to  deny  its 

existence,  and  to  pour  forth  such  shocking  and  insulting 
ctives,  as  the  lowest  establishments  in  the  gradations  of 

authority  ought  not  to  be  subjected  to,  and  which  soon 
Id  be  borne  down  by  insolence  and  disobedience,  if  they 

he  same  principle  pervades  the  whole  system  of  the  law, 
merely  in  its  abstract  theor}%  but  in  its  daily  and  most 
auded  practice. — The  intercourse  between  the  sexes, 
ih,^operly  regulated,  not  only  continues,  but  humanizes 
gctoms  our  natures,  is  the  foundation  of  all  the  thousand 
inces,  plays,  and  novels,  which  are  in  the  hands  of  every 
^  *  Some  of  \hem  lead  to  the  confirmation  of  ev^ery  vir- 
s  principle  ; — others,  though  with  the  same  profession, 
ess  thg» imagination  in  a  manner  to  lead  the  passions  into 
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dangerous  excesses  :— but  though  the  law  does  not  nicely 
criminate  the  various  shades  which  distinguish  the$e  w 
fro  n  one  another,  so  as  to  suffer  many  to  pass,  throu^"*! 
liberal  spirit,  that  upon  principle  ought  to  be  suppress^ 
would  it,  or  does  it  tolerate,  or  does  any  decent  man  coi^i 
that  it  ought  to  pass  by  unpunished,  libels  of  the  tfiost  sK'^^ 
less  obscenity,  manifestly  pointed  to  debauch  iiihoc< 
and  to  blast  and  poison  the  morals  of  the  rising  gene 
This  is  only  anoiher  illustration  to  demonstrate  the 
vious  distinction  between  the  work  of  an  author,  who  ft 
exercises  the  powers  of  his  mind,  in  investigating  the' 
gion  or  government  of  any  country,  and  him  who  att 
die  rational  existence  of  every  religion  or  government,  *^ 
brands  with  absurdity  and  folly  the  state  which  sanctip^ 
and  the  obedient  tools  who  cherish  the  delusion*  Butthtf 
publication  appears  to  me  to  be  as  cruel  and  mischievovyi  n 
its  effects,  as  it  is  manifestly  illegal  in  its  principles  ;  bee 
it  strikes  at  the  best — sometimes,  alas !  the  only  re 
and  consolation  amidst  the  distresses  and  afBictions  of 
world.  The  poor  and  humble,  whom  it  affects  to  pity,  tf^ 
be  stabbed  to  the  heart  by  it. — They  have  more  occa^ 
for  firm  hopes  bey  nd  the  grave,  than  the  rich  and  pros(|^- 
ous,  who  have  other  comforts  to  render  life  delightful.  I  at 
conceive  a  distressed  but  virtuous  man,  surrounded  by ^ 
children,  looking  up  to  him  for  bread  when  he  has  none  Ip 
give  them ; — sinking  under  the  last  day's  labour,  and  une(|;^ 
to  the  next, — yet,  still  supported  by  confidence  in  the  ho^ 
when  all  tears  shall  be  wiped  froni  the  eyes  of  afSictiQi;) 
bearing  the  burden  laid  upon  him  by  a  mysterious  ProvideK^ 
which  he  adores,  and  anticipating  with  exultation  the  reves^ 
promises  of  his  Creator,  when  he  shall  be  greater  than  ^ 
greatest,  and  happierthan  the  happiest  of  mankind.  What[i 
change  in  such  a  mind  might  be  wrought  by  such  a  mere 
publication! — Gentlemen!  whether  these  remarks  are 
overcharged  declamation  of  an  accusing  Counsel,  or  the 
reflections  of  a  man  anxious  for  the  public  happiness,  wS| 
is  best  secured  by  the  morals  of  a  nation,  will  be  soon^* 
tied  by  an  appeal  to  the  passages  in  the  work,  that  are  sdfi^; 
.^  by  the  Indictment  for  your  consideration  and  jud; 
You  are  at  liberty  to  connect  them  with  every  cohtejrf' 
,,  quel,  and  to  bestow  upon  them  the  mildest  interp 
[Here  Mir.  Erskine  read  and  commented  upon  several  of  \ 
lected  passages^  and  then  proceeded  as  follows  ;]  '^ 

Gentlemen,  it  would  be  useless  and  disgusting  to  eniiS^- 
rat^  the  other  passages  within  the  scope  of  the  Indictnic^ 
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How  any  man  can  rationally  vindicate  the  publication  of  such 
a  book,  in  a  country  where  the  Christian  religion  is  the  very 
foundation  of  the  law  of  the  land,  I  am  totally  at  a  loss  to  con* 
ceive,  and  have  no  ideas  for  the  discussion  of.     How  is  a 
tribunal,  whose  whole  jurisdiction  is  founded  upon  the  so- 
lemn belief  and  practice  of  what  is  here  denied  as  ialsehood, 
and  reprobated  as  impiety,  to  deal  with  such  an  anomalous 
defence  ? — Upon  what  principle  is   it  even    offered  to  the 
Court,   whose  authority  is  contemned  and  mocked  at  ? — If 
the  religion  proposed  to  be   called  in  question,  is  not   pre- 
viously adopted  in  belief  and  solemnly  acted  upon,  what  au- 
thority has  the  Court  to  pass  any  judgment  at  all  of  acquittal 
or  condemnation  ? — Why  am  I  now,  or  upon  any  other  oc- 
casion, to  submit  to   his  Lordship's  authority  ? — Why  am  I 
\iow,   or   at    any   time,  to  address  twelve    of   my    equals, 
as  I  am  now  addressing  you,  with  reverence  and  submission  ? 
— Under  what  sanction  are  the  witnesses  to  give  their  evi- 
dence, without  which   there  can  be  no  trial  ? — Under  what 
obligations  can  I  call  upon  you,  the   Jury  representing  your 
jcountry,  to  administer  justice  ? — Surely  upon  no  other  than 
that  you  are  sworn  to  administer  it  under  the  oaths 
yotJ  HAVE  TAKEN.      The  whole  judicial   fabric,  from  the 
King's  sovereign  authority  to  the  lowest   office  of  magistra- 
cy, has  no  other  foundation.     The  whole   is    built,  both  in 
form  and  substance,  upon  the  same  oath  of  every  one  of  its 
ministers  to  do  justice,  as  God  shall  help  .them  here- 
after ?      What  God  ?    and  what  hereafter  ?     That 
God,    undoubtedly,  who   has    commanded    Kings  to    rule, 
and  Judges    to    decree  justice  ;—•- who    has   said   to    wit- 
nesses, not  only  by  the  voice  of  nature,  but  in  revealed  com- 
mandments  THOU      SHALT   NOT    BE;AR     FALSE     TESTIMONY 

AGAINST  THY  NEIGHBOUR ; — and  who  has  enforced  obedi- 
I  #,ence  to  them  by  the  revelation  of  the  unutterable  blessings 
which  shall  attend  their  observance,  and   the  awful  punish- 
ments which  shall  await  upon  their  transgressions. 

But  it  seems  this  is  an  age  of  reason,  and  the  time  ancFthe 
person  are  at  last  arrived,  that  are  to  dissipate  the  errors 
which  have  overspread  the  past  generations  of  ignorance. 
The  bdiievers  in  Christianity  are  many,  but  it  belongs  to 
t|i^/ew  that  are  wise  to  correct  their  credulity.  Belief  is  an 
'  aqt.  of  reason,  and  superior  reason  may,  therefore  dictate  to. 
the  weak.  In  running  the  mind  along  the  long  list  of  sincere 
and  devout  Christians,  I  cannot  help  lamenting,  that  New- 
ton had  not  lived  to  this  day,  to  have  had  his  shallowness  fil- 
led up  with  this  new  flood  of  light. — But  the  subject  is  too 
awful  for  irony.     I  will  speak  plainly  and  directly,  Newton 
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inras  a  Christian ! — Newton,  whose  mind  burst  forth  from 
the  Tetters  fastened  by  nature  upon  our  finite  conceptions-^ 
Newton,  whose  science  was  truth,  and  the  foundation  of 
whose  knowledge  of  it  was  Philosophy— *not  those  visioosuy 
and  arrogant  presumptions,  which  too  often  usurp  its  name, 
but  philosophy  resting  upon  the  basis  of  mathematics,  which 
like  figures  cannot  lie— Newton,  who  carried  the  line  and 
rule  to  the  uttermost  barriers  of  creation,  and  explored  the 
principles  by  which  all  created  matter  exists,  and  is  held 
together.  But  this  extraordinary  man,  in  the  mighty  reach 
of  his  mind,  overlooked,  perhaps,  the  errors,  which  a  minu- 
ter investigation  of  the  created  things  on  this  earth  might 
have  taught  him.  What  shall  then  be  said  of  the  great  Mr. 
Boyle,  who  looked  into  the  organic  structure  of  all  matter, 
even  to  the  inanimate  substances  which  the  foot  treads  upon  I 
—Such  a  man  may  be  supposed  to  have  been  equally  quali* 
fied  with  Mr.  Paine  to  look  up  through  nature  to  nature's 
God.  Yet  the  result  of  all  his  contemplations  was  the  most 
confirmed  and  devout  belief  in  all  which  the  other  holds  in 
contempt,  as  despicable  and  drivelling  superstition.— Bii| 
this  error  might,  perhaps,  arise  from  a  want  of  due  attea* 
tion  to  the  foundations  of  human  judgment^  and  the  stroc* 
ture  of  that  understanding  which  God  has  given  us  for  the 
investigation  of  truth. — ^Let  that  question  be  answered  bf 
Mr.  Locke,  who,  to  the  highest  pitch  of  devotion  and  ado- 
ration, was  a  Christian — Mr.  Locke,  whose  ofiice  was  to  de* 
tect  the  errors  of  thinking,  by  going  up  to  the  very  fountains  of 
thought,  and  to  direct  into  the  proper  trait  of  reasoning,  the 
devious  mind  of  man,  by  showing  him  its  whole  process, 
from  the  first  perceptions  of  sense  to  the  last  conclusions  of 
ratiocination  : — putting  a  rein  upon  false  opinion,  by  practical 
rules  for  the  conduct  of  human  judgment. 

But  these  men,  it  may  be  said,  were  only  deep  thinkerSi « 
and  lived  in  their  closets,  unaccustomed  to  the  traffic^ of  the 
world,  and  to  the  laws  which  practically  regulate  mankind. 
Gentlemen  !  in  the  place  where  we  now  sit  to  administer 
the  justice  of  this  great  countr}%  the  never-to-be-forgotten 
Sir  Matthew  Hale  presided ; — ^whose  faith  in  Christianity  is 
an  exalted  commentary  upon  its  truth  and  reason,  and  whose 
life  was  a  glorious  example  of  its  fruits ; — whose^ustice, 
drawn  from  the  pure  fountain  of  the  Christian  dispensatioOf 
will  be,  in  all  ages,  a  subject  of  the  highest  reverence  aiid 
admiration.  But  it  is  said  by  the  author,  that  the  Christian 
fable  is  but  the  tale  of  the  more  ancient  Superstitions  of  the 
world,  and  may  be  easily  detected  by  a  proper  understanding 
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of  the  mTthologies  of  the  Heathens. — Did  Milton  under- 
stand those  mythologies  ? — ^Was  he  less  versed  than  Mr. 
Paine  in  the  superstitions  of  the  ^orld  ?  No, — ^thcy  were 
the  subject  of  his  immortal  song ;  and  though  shut  out  from 
all  recurrence  to  them,  he  poured  them  forth  from  the 
stores  of  a  memory  rich  with  all  that  man  ever  knew,  and 
laid  them  in  their  order  as  the  illustration  of  real  and  ex- 
alted faith,  the  unquestionable  source  of  that  fervid  genius, 
which  has  cast  a  kind  of  shade  upon  all  the  other  works  of 
man — 

He  passed  the  bounds  of  flaming  space. 
Where  angels  tremble  while  they  gfaze— 
He  saw, — ^till  blasted  with  excess  of  light. 
He  closed  his  eyes  in  endless  night. 


But  it  was  the  light  of  the  body  only  that  was  extinguish- 
ed ;  ^  The  celestial  light  shone   inward,    and  enabled 
*'  him  to  justify  the  ways  of  God  to   man." — ^ThtS  result  of 
his  thinking  was  nevertneless^  not  quite  the  same  as  the  au- 
t     thor's  before  us.     The  mysterious   incarnation   of  our  Ues- 
|f    sed  Saviour  (which  this  work  blasphemes  in  words  so  wholly 
S"    unfit  for  the  mouth  of  a  Christian,  or  for  the  ear  of  a  Court 
of  Justice,  that  I  dare  not,  and  willnot,  give  them  utterance) 
Milton  made  the  grand  conclusion  of  his  Paradise  Lost^  the 
rest  from  his  finished  labours,  and  the  ultimate  hope,  ex- 
pectation, and  glory  of  the  world. 

A  Virgin  isnis  Mother,  but  his  Sire, 

The  power  of  the  Most  Hijfh ; — he  shall  ascend 

The  throne  hereditary,  and  bound  bis  reign 

With  earth's  wide  bounds,  his  glory  with  the  heavens. 

The  immortal  poet  having  thus  put  into  the  mouth  of 
the  angel  the  prophecy  of  man's  redemption,  follows  it  with 
that  solemn  and  beautiful  admonition,  addressed  in  the  Poem 
to  our  great  first  parent,  but  intended  as  an  address  to  his 
posterity  through  all  generations  : 

This  having  leam'd  thou  hast  attain*d  the  sum 
Of  wisdom  ;  hope  no  higher,  though  all  the  stars 
Thou  knew'st  by  name,  and  all  th»  ethereal  powVs, 
AU  secrets  of  the  deep,  all  Nature's  works, 

.    ^  Or  works  of  God  in  heftv'n,  air,  earth  or  sea, 

^'  And  all  the  riches  of  this  world  enjoy 'st, 

Andallthe  rule,  one  empire;  only  add 
Deeds  to  thy  toowledge  answerable,  add  faith> 
Add  Tirtue,  patience,  temperance,  add  love, 
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By  name  to  come  calVd  Charity,  the  soul 
Of  all  the  rest :  then  wilt  thou  not  be  loth 
To  leave  this  Paradise,  but  shalt  possess 
A  Paradise  within  thee,  happier  far. 

Thus  you  find  all  that  is  great,  or  wise,  or  splendid,  or  it 
lustrious,  amongst  created  beings ;— — all  the  minds  gifted 
beyond  ordinary  nature,  if  not  inspired  by  its  tmiversal  Au- 
thor for  the  advancement  and  dignity  of  the  world,  though 
divided  by  distant  |ges,  and  by  clashing  opinions,  yet  joining 
as  it  were  in  one  sublime  chorus,  to  celebrate  the  truths  m 
Christianity,  and  laying  upon  its  holy  altars  the  never-fading 
offerings  of  their  immortal  wisdom.  ' 

Against  all  this  concurring  testimony,  we  find  suddenly, 
from  the  author  of  this  book,  that  the  Bible  teaches  nothing 

but    "  LIES,   OBSCENITY,   CRUELTT,*and   INJUSTICE."       Hw 

he  ever  read  our  Saviour's  sermon  on  the  Mount,  in  whicK 
the  grtat,  principles  of  our  faith  and  duty  are  summed  up^ 
— Let  us  aU  but  read  and  practise  it ;  and  lies,  obscenity,  cm* 
elty  and  injustice,  and  all  humaft  wickedness,  will  be  banidieJ 
froni  the  world  ! 

Gentlemen,  there  is  but  one  consideration  more,  which  I 
cannot  possibly  omit,  b^use  I  confess  it  affects  me  veiy 
deeply.  The  author  of  this  book  has  written  largely  on  Pub- 
lic liberty  and  government ;  and  thisiast  performance,  which 
I  am  now  prosecuting,  has,  on  that  account,  been  more 
widely  circulated,  and  principally  among  those  who  attached 
themselves  from  principle  to  his  formdlhvorks.^  This  cir- 
cumstance renders  a  public  attack  upon  all  revealed  religion 
from  such  a  writer  infinitely  more  dangerous*  The  religioiB 
and  mor^  sense  of  the  people  of  Great  Britain  is  the  great 
anchor,  which  alone  can  hold  the  vessel  of  the  state  amidst 
the  storms  which  agitate  the  world ;  and  if  the  mass  of  the 
people  were  debauched  from  the  principles  of  religion,— the 
true  basis  of  that  humanity,  charity,  and  benevolence,  which 
have  been  so  long  the  national  characteristic ;  instead  of  mix* 
ing  myself,  as  I  sometimes  have  done,  in  political  reforms- 
tions, — I  would  retire  to  the  uttermost  comers  of  the  earth,  to 
avoid  their  agitation  ;  and  would  bear,  not  only  the  imperfec- 
tions and  abuses  complained  of  in  oar  own  wise  ^Itablish- 
ment,  but  even  the  worst  government  that  ever  existcidlft 
the  world,  rather  than  go  to  the  work  of  reformation  widit 
multitude  set/ree  from  all  the  charities  of  Christianity,  w&o 
had  no  other  sense  of  God's  existence,. than  was  to  be  col- 
lected from  Mr.  Painc's  observation  of.  nature,  whidi  the 
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mass  of  mankind  have  no  leisure  to  cont^mphnte  ;-«-which 
promises  no  future  reviards,  to  animate  the  good  in  the  glo* 
rious  pursuit  of  humai^  happiness,  nor  punishments  to  deter 
the  wicked  from  destroying  it  even  in  its  birth.  The  people 
of  England  are  a  religious  people,  and,  with  the  blessing  of 
God,  so  far  as  it  is  in  my  power,  I  will  lend  my  aid  to  keep 
them  sQ« 

I  have  no  objections  to  the  most  extended  and  free  discus- 
sions upon  doctrinal  points  of  the  Christian  religion ;  and 
i/^uffh  the  law  of  England  does  not  permit  it^  I  do  not  dread 
the  reasooings  of  Deists  against  the  existence  of  ClyrisCtanitjF 
itself,  because,  as  was  said  by  its  divine  Author^  if  it  be  of 
God  it  will  stand.  An  intellectual  book,  howev^erroneous, 
addressed  to  the  intellectual  world  upon  so  pr&found  and 
complicated  a  subject,  can  never  work  the  mischief  which  this 
Indictment  is  calculated  to  repress.  Such  works  will  only 
incite  the  minds  of  men  enlightened  by  study,  to  a  deeper 
investigation  of  a  subject  well  worthy  of  their  deepest  and 
continued  contemplation.  The  powers  pf  the  mind  are  given 
for  human  improvement  in  the  progress  of  human  existence. 
The  changes  produced  by  such  reciprocations  of  lights  and 
intelligences  are  certain  in  their  progressions,  and  make  their 
way  imperceptibly,  by  the  final  and  iinresistible  power  of  truth. 
If  Christianity  be  founded  in  falsehood,  let  us  becoitie  Deists 
in  this  manner,  and  I  am  contented. — But  this  book  has  no 
such  object,  and  no  such  capacity  :•— it  presents  no  argu- 
ments to  the  wise  and  enlightened.  On  the  contrary,  it 
treats  the  faith  aM  opinions  of  the  wisest  with  the  most 
shocking  contempt,  and  stirs  up  men,  without  the  advantages 
of  learning,  or  sober  thinking,  to  a  total  disl^lief  of  ever) 
thing  hitherto  held  sacred ;  and  consequentl^o  a  rejection 
of  all  the  laws  and  ordinances  of  the  §tate,  which  stand  onh' 
tq>on  the  assumption  of  their  truth. 

Gentlemen,  I  cannot  conclude  without  expressing  the  deep-  * 
est  regret  at  all  attacks  upon  the  Christian  religion  by  authors 
who  profess  to  promote  the  civil  liberties  of  the  world.  For 
under  what  other  auspices  than  Christianity  have  the  lost  and 
subverted  liberties  of  mankind  in  former  ages  been  re-assert- 
ed ? — By  what  zeal,  but  the  warm  zeal  of  devout  Christians, 
have  English  liberties  been  redeemed  and  consecrated? — 
Under  what  other  sanctions,  even  in  our  own  days,  have  li- 
bertv  and  happiness  been  spreading  to  the  uttermost  comers 
of  the  earth  I — What  work  of  civilization,  what  common- 
wealth of  greatness,  has  this  bald  religion  of  nature  ever  es- 
tablished ? — Yfc  see,  on  the  contrarj%  the  nations  that  ha^  c 
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no  other  light  than  that  of  nature  to  direct  them,  sunk  in  bar^ 
barism,  or  slaves  to  arbitrary  governments ;  whUst,  under  the 
Christian  dispensation,  the  great  career  of  the  world  has  been 
slowly,  but  clearly  advancing,— -lighter  ac  every  step,  from 
the  encouraging  prophecies  of  the  Gospel,  and  leading,  I 
trust  in  the  end,  to  universal  and  eternal  happiness.  Each 
generation  of  mankind  can  see  but  a  few  revolving  links  of 
this  mighty  and  mysterious  chain ;  but  by  doing  our  several 
duties  in  our  allotted  stations,  we  are  sure  that  we  are  fulfil- 
ling the  purposes  of  our  existence*— -You,  I  trust,  will  fulfil 
TOURS  this  day.  ** 
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'  the  KiKa  against  John  Stockdale — Tried  in  the 
t  of  Ktnff"s  Bench^  before  Lord  Kenyon  aiid  a 
al  Jury  at  Westminster^  on  the  ninth  of  December^  A* 
789,  upon  an  Information  filed  against  him  by  the 
ORNET  General,  for  a  Libel  on  the  House  of  Com- 


SUBJECT  OF  THE  TRIAL,  &c. 

yia/  of  Mr.  John  Stockdale^  of  Piccadilly^  is  so  immediately 
cted  with  the  neU-known  Impeachment  df  Mr.  Hastings^  this 
r  Qeneral  of  India ;  that  very  Utile  preface  is  necessary  for 
tration  of  Mr.  Erskine*s  defence  of  liim. 

the  Conwums  of  Great  Britain  ordered  that  Impeachment j 
',les  were  prepared  by  Mr.  Edmund  Burke,  who  had  the  lead  in 
upiiries  which  led  to  it,  and,  instead  of  being  drawn  up  in  the 
y  method  of  legal  accusation^  were  expanded  into  great  length, 
x  characterized  by  that  fervid  and  affecting  language,  which 
ishes  eUl  the  7vritings  of  that  extraordinary  person.  The 
so  prepared,  instead  of  being  confined  to  the  records  of  the 
^  Commons,  until  they  were  carried  up  to  the  Lords  for  trial 
rintedand  sold  in  every  shop  in  the  kingdom,  withotU  question 
tction  by  the  Managers  of  the  Impeachment  or  the  House  of 
s,  and  undoubtedly,  from  the  style  andtnanner  of  their  com- 
made  a  very  considerahle  impression  against  the  accused, 
ul  the  effects  of  the  Articles,  thus  (according  to  the  reasoning 
^rskinej  prematurely  published,  the  Rev.  Mr.  Logan,  one  of 
fters  of  Leith  in  Scotland,  a  person  eminent  for  learnings 
a  Review  of  the  Articles  of  Impeachment  C which,  eis  has  been 
Hated,  were  then  in  general  circulation,)  and  carried  them  to 
kdale,  an  eminent  and  respectable  bookseller  in  Piccadilly, — 
lished  them  in  the  ustuU  course  of  his  business.  Mr.  Logan^s 
9as  composed  with  great  accuracy  and  judgment,  but  undoubt" 
,  strong  severity  of  observation  against  the  accusation  of  Mr. 
r ;  and  having  an  immediate,  and  very  extensive  sale,  wcls 
ed  of  by  Mr.  Fox,  to  the  House  of  Commons,  and  upon  the 
^  that  great  and  eminent  person,  then  one  of  the  Managers  of 
achment — the  House  unanimously  voted  an  address  to  the 
tiying  His  Majesty  to  direct  his  Attorney  Qeneral  to  file  an 
ion  against  Mr.  StockdaU,  as  the  publisher  of  a  libel  upon 
%ons  House  of  Parliaments  which  was  filed  accordii^ly. 
ot  necessary  to  lengthen  this  preface,  by  the  passages  from 
an^s  book,  which  were  selected  by  the  Attorney  General  in 
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forming  the  Information^  and  which  gave  the  greatest  offhue  to  tie 
House  of  Commons;  neither  is  it  necessary  to  print  the  informaHon 
itself  because  the  principal  passages  complained  of  and  contained  » 
ity  were  read  by  Lord  Chief  Baron  MacdcnaH  men  Attorney  Gene- 
ral, in  his  very  fair  and  able  address  to  the  Jury^  which  we  haveprint- 
edy  as  well  cls  his  judicious  reply  and  the  summing  up  of  Lord  Chief 
Justice  Kenyon  ;  because  this  triai^  above  any  othar  in  print,,  contains 
the  invaluable  principles  of  a  free  press^  and  the  important  privilege 
of  the  Jury^  since  the  passing  of  the  memorable  Libel  Act,     The  of- 
plication  of  these  principles  to  an  acquittal  or  convictiofi  in  this  par- 
ticular  instance^  is  not  within  our  province  r  but  we  may  state  as  a 
fact^  that  the  verdict  gave  very  general  satisfaction^  and  what  is  a 
proud  consideration  for  the  subjects  of  this  country^  under  our  tsM- 
luuble  constitution^  neither  the  highest  Court  in  the  kingdam,  nor  Ae 
House  of  Commons^  who  were  the  accusers^  had  a  right  to  questim 
its  authority. 

The  evidence  consisted  of  nothing  but  the  common  proof  of  pMiah 
tion^  and  is  therefore  omitted  as  wmecessary. 
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The  Attorn  by  General  opened  the  Case  xb  follows 


GENTLEMEN  OP  THE  JURY, 

X  HIS  Information,  which  it  has  been  my  duty  to  file  against 
the  Dfrfendantf  John  Stockdale,  comes  before  you  in  conse- 
quence of  an  address  from  the  House  of  Commons.  This 
you  may  well  suppose  I  do  not  mention  as  in  any  degree  to 
influence  the  judgment  which  you  are  by  and  by  to  give  upon 
your  oath ;  I  state  it  as  a  measure  which  they  have  taken, 
thinking  it  in  their  wisdom,  as  every  body  must  think  it — to 
be  the  fittest  to  bring  before  a  Jurj'  of  the  country  an  offen- 
der against  themselves,  avoiding  thereby  what  sometimes  in- 
deed is  unavoidable,  but  which  they  wish  to  avoid,  whenever 
it  can  be  done  with  propriety — the  acting  both  as  judges  and 
aotusers  ;  which  they  must  necessarily  have  done,  had  they 
resorted  to  their  own  powers,  which  are  great  and  exten- 
sive, for  the  purpose  of  vindicating  themselves  against  insult 
and  contempt,  but  which,  in  the  present  instance,  they  have 
wisely  forborne  to  exercise,  thinking  it  better  to  leave  the 
Defendant  to  be  dealt  with  by  a  fair  and  impartial  Jury. 

The  offence  which  I  impute  to  him  is  that  of  calumniating 
the  Hou^e  of  Commons :  not  in  its  ordinary  legislative  cha- 
ract^,  but  when  acting  in  its  accusatorial  capacity,  conceiv- 
ing re  to  be  their  duty,  on  adequate  occasions,  to  investigate 
the  conduct  of  persons  in  high  stations,  and  to  leave  that  con- 
duct to  be  judged  of  by  the  proper  constitutional  tribunal,  the 
Peers  in  Parliament  assembled* 

After  due  investigation,  as  it  is  well  known  to  the  public, 
the  Commons  of  Great  Britain  thought  it  tlieir  duty  to  sub- 
mit the  conduct  of  a  servant  of  this  country,  who  had  go- 
verifed  one  of  its  most  opulent  dependencies  for  many  years, 
to  an  inquiry  before  that  tribunaL  One  would  have  thought 
that  every  good  subject  of  this  country  would  have  forborn 
imputing  to  the  House  of  Commons  motives  utterly  unwor- 
thy of  them,  and  of  those  whom  they  represent :  instead  of 
this,  to  so  great  a  degree  now  has  the  licentiousness  of  the 
press  arisen,  that  motives,  the  most  unbecoming  that  can  ac- 
fiiate  any  individual  who  may  be  concerned  in  the  prosecu* 
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tion  of  public  justice^  are  imputed  to  the  representatives  of 
the  people.  No  credit  is  given  to  them  for  meaning  to  do 
justice  to  their  country ,  but  on  the  contrary,  private,  perso- 
nal, and  malicious  motives  have  been  imput|^  to  the  Com- 
mons of  Great  Britain* 

When  such  an  imputation  is  made  upon  the  very  first  tri* 
bunal  that  this  country  knows ;  namely,  the  great  inquest  of 
the  nation,  the  Commons  in  Parliament  assembled,  carrying 
a  subject,  who,  as  they  thought,  had  offended,  to  the  bar  of 
the  lic/use  of  Lords — I  am  sure  you  will  think  this  an  attack 
8o  dangerous  to  every  tribunal,  so  dangerous  to  the  whole  ad- 
ministration of  justice,  that  if  it  be  well  proved  you  cannot 
fail  to  give  it  your  stigma,  by  a  verdict  against  the  Defen* 
dant. 

Gentlemen,  the  particular  passages  which  I  shall  put  my 
finger  upon  in  this  libel,  it  will  now  be  my  duty  to  state« 
You  know  very  well  that  it  is  your  duty  to  consider  of  the 
meaning  that  I  have  imputed  to  them  by  the  Information ;— - 
if  you  agree  with  me  in  that  meaning,  you  convict ;  if  you 
disagree  with  me,  of  course  you  acquit. 

The  rule  of  your  judgment,  I  apprehend  (with  submissioa 
to  his  Lordship,)  will  be  the  ordinary  acceptation  of  the 
words,  and  the  plain  and  obvious  sense  of  the  several  pas- 
sages ;— -if  there  be  doubt,  or  if  there  be  difficulty; — if  there 
be  screwing  or  ingenuity^  or  unworthy  straining,  on  the  part 
of  a  public  prosecutor,  you  certainly  will  pay  no  attention  to 
that ;  but  on  the  contrary,  if  he  who  runs  may  read ; — if  the 
meanest  capacity  must  understand  the  words,  in  their  plain 
and  obvious  sense,  to  be  the  same  as  imputed  in  this  Infor- 
mation, in  such  a  case  as  that,  ingenuity  on  the  other  side 
must  be  laid  aside  by  you,  and  you  will  not  be  over-anxiou9 
to  give  a  meaning  to  words,  other  than  the  6rdinary  and  plain 
one. 

In  my  situation,  it  does  not  become  me  to  raise  in  you  more 
indignation  than  the  words  themselves  and  the  plain  and  sim- 
ple reading  of  the  libel  will  do :  far  be  it  from  me,  if  it  were 
in  my  power  to  do  so,  to  provoke  any  undue  passions  or  ani- 
mosity in  you,  agains't  conduct  even  such  as  this.  Tht  so- 
lemnity of  the  situation  in  which  I  am  placed  on  this  occasioo, 
obliges  me  to  address  the  intellect  both  of  the  Court  and  Jury, 
and  neither  their  passions  nor  their  prejudices;  for  that  rea- 
son I  shall  content  myself  with  the  few  obsicrvations  I  have 
made,  and  betake  myself  merely  to  the  words  of  the  libel; 
and  leaving  that  with  you,  I  am  most  confident  that  if  you 
follow  the  rule  of  interpretation  which  you  always  do  upoo 


Trial  of  John  StocUaU.  349 

Auch  occasions,  it  cannot  possibly  happen  that  you  should 
differ  from  me,  in  the  construction  which  I  have  put  upon 
^them. 

Gentlemen,  Ais,  I  should  however  mention  to  you,  is  a 
libel  of  a  more  dangerous  nature  than  the  ribaldr}'^  that  we 
daily  see  crowding  every  one  of  the  prints  which  appear  every 
morning  upon  our  tables ;  because  it  is  contained  in  a  work 
which  discovers  the  author  of  it  to  be  by  no  means  ignorant 
of  composition,  but  certainly  to  be  of  good  understanding, 
and  eminently  acquainted  with  letters*  Therefore  when  ca- 
lumny of  this  sort  comes  so  recommended,  and  addressing 
itself  to  the  understandings  of  the  most  enlightened  part  of 
mankind— I  mean  those  who  have  had  the  best  education — it 
may  sink  deep  into  the  minds  of  those  who  compose  the 
thinking  and  the  judging  part  of  the  community;  and,  by 
misleading  them,  perhaps  may  be  of  more  real  danger  than  the 
momentary  misleading,  or  the  momentary  inflammation  of 
common  minds,  by  the  ordinary  publications  of  the  day. 

TThisbook  is  entitled,  ^^  A  Review  of  the  principal  Charges 
**  against  Warren  Hastings,  Esquire,  late  Governor  Gene- 
"  ral  of  Bengal/' 

One  passage  in  it  is  this  :  ^*  The  House  of  Commons  has 
^  now  given  its  final  decision  with  regard  to  the  merits  and 
^  demerits  of  Mr.  Hastings*  The  grand  inquest  of  England 
^*  have  delivered  their  charges,  and  preferred  their  impeach* 
^*  ment ;  their  allegations  are  referred  to  proof ;  and  firom  the 
'^  appeal  to  tlie  collective  wisdom  and  justice  of  the  nation  in 
^  the  Supreme  Tribunal  of  the  Kingdom,  the  question  comes 
**  to  be  determined,  whether  Mr.  Hastings  be  guilty  or  not 
"  guilty  ?" 

AnoUier  is  this :     **  What  credit  can  we  give  to  multiplied 
*  *^  and  accumulated  charges,  when  we  find  that  they  originate 
^^  from  misrepresentation  and  falsehood  ^'* 

Another  is  :  **  An  impeachment  of  error  in  judgment 
*^  with  regard  to  the  quwttum  of  a  fine,  and  for  an  intention 
^  that  never  was  executed,  characterizes  a  tribunal  of  inqui- 
'^  sition,  rather  than  a  Court  of  Parliament.'' 

In  another  part  it  is  said  :  ^^  The  other  charges  are  so  in- 
^*  significant  in  themselves,  or  founded  on  such  gross  misre- 
^^  presentations,  that  they  would  not  affect  an  obscure  indi- 
^^  vidual,  much  less  a  public  character." 

And  again  :  ^^  Jf  success,  in  any  degree,  attends  the  de- 
^^  signs  of  the  accusers  of  Mr.  Hastings,  the  voice  of  Britain 
**  henceforth  to  her  sons,  is.  Go  and  serve  your  country ; 
**  but  if  you  transgress  the  line  of  official  orders,  though 
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**  compelled  by  necessity,  you  do  so  at  tne  risk  of  your  for- 
*'  tune,  your  honour,  and  your  life ;  if  you  act  with  proper 
"  prudence   against  the   interests  of  the  empire,  and  bring 
**  calamity  and  disgrace  upon  your  country^  you  have  only 
**  to  court  opposition  and  coalesce  with  your  enemies,   and 
**  you  will  find  a  party  zealous  and  devoted  to  support  you ; 
^^  you  may  obtain  a  vote  of  thanks  from  the  House  of  Com- 
"  mons  for  your  services^  and  you  may  read  your  history  in 
*'  the  eyes  of  the  mob^  by  the  light  of  bonfires  and  illumina- 
^^  tions*     But  if,  after  exerting  all  your  efforts  in  the  cause 
**  of  your  country,  you   return,  covered  with  laurels,   and 
'*  crowned  with  success  ;  if  you  preserve  a  loyal  attachment 
"  to  your  Sovereign,  you  may  expect  the  thimders  of  par- 
*'  liamentary  vengeance ;  you  will   certainly  be   impeached, 
**  and  probably  be  undone. 

Another  passage  is  this ;  '^  The  office  of  calm  deliberate 
^^  justice  is  to  address  grievances  as  well  as  to  punish  offences. 
^^  It  has  been  affirmed,  that  the  natives  of  India  have  been  deep- 
'^  ly  injured  ;  but  has  any  motion  been  made  to  make  them 
'*  compensation  for  the  injuries  they  have  sustained  ?— Have 
*'  the  accusers  of  Mr*  Hastings  ever  proposed  to  bring  back 
**  the  Rohillas  to  the  country  from  which  they  were  expeUed  \ 
*'  To  restore  Cheit  Sing  to  the  Zemindary  of  Benares,  or  to 
**  return  the  Nabob  of  Oude  the  present  which  the  Governor 
*'  of  Bengal  received  from  him  for  the  benefit  of  the  compa- 
*''ny  ?  Till  such  measures  are  adopted,  and  in  the  train  of 
**  negotiation,  the  world  has  every  reason  to  conclude,  that 
"  the  impeachment  of  Mr.  Hastings  is  carried  on."— Now 
Gentlemen,  1  leave  you  to  judge  what  sort  of  motives  arc 
imputed  to  the  House  of  Commons  here — "  From  motives 
*'  of  personal  animosity,  not  from  regard  to  public  justice." 

The  general  meaning,  without  specifying  it  in  tecknied 
language,  which  I  have  thought  it  my  duty  to  impute  to  these 
words,  is  shortly  this  : — That  the  House  of  Commons,  with- 
out consideration,  without  reading;  without  hearing,  have  not 
been  ashamed  to  accuse  a  man  of  distinguished  situation ; 
and  to  pervert  their  accusatorial  character  from  the  purposes 
of  deliberate,  thoughtful,  considerate  justice,  to  immediate, 
hasty,  passionate,  vindictive,  personal  animosity.  The  work 
represents,  that  the  better  a  man  conducts  himself — ^that  the 
more  deserving  he  has  rendered  himself  of  his  country's  fa- 
vour from  his  past  conduct,  the  more  he  exposes  himself  to 
the  vindictive  proceedings  of  Parliament ;  and  that  such  a 
man  will  be  impeached  and  ruined. 
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In  another  paiKige,  personal  animosity  fthe  very 
words  are  used  J  is  imputed  to  the  Commons  of  Great. 
Britain  as  the  motive  of  their  conduct — these  are  too  plain 
for  you,  Gentlemep,  to  differ  with  me  in  the  interpretation. 

I  do  not  choose  to  waste  your  time,  and  that  of  the  Court, 
in  so  plain  a  case,  with  much  observation ;  but  hackneyed  as 
it  may  be,  it  is  my  duty,  upon  every  one  of  these  occasions, 
to  remind  you,  that  the  liberty  of  the  press  consists  in  its 
good  regulation, — if  it  be  meant  that  it  should  be  preserved 
with  benefit  to  the  public,  it  must  be  from  time  to  time  lop- 
ped of  its  unjust  excesses,  by  reasonable  and  proper  verdicts 
of  Juries,  in  fit  and  clear  cases. 


The  publication  having  been  proved^  Mr*  Erskine  address^ 
ed  the  Jury  as  follows :  first  sayings 

I  admit  that  the  witness  has  proved  that  he  bought  this 
book  at  tlie  shop  of  Mr.  Stockdale — ^Mr.  Stockdale  himself 
being  in  the  shop  ;  from  a  young  man  who  acted  as  his 
servant. 
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Gentlemen  OF  the  jury,  ,  >^^ 

M' »      ♦  *«T 
R.  STOCKDALE,  who  is  brought  as  a  criminal  jte- 
fore  you  for  the  publication  of  this  book,  has,  by  eroploy^^    | 
ing  ME  as  his  advocate,  reposed  what  must  appear  to  manjp     f 
an  extraordinary  degree  of  confidence  ;  since,  alihoug^fto 
well  knows  that  I   am  personally  connected  in   friendship 
with  most  of  those,  whose  conduct  and  opinions  are  {tripci- 
pally  arraigned  by  its  author,  he  nfvertheless  commits  #r  MT 
hands  his  defence  and  justification.  ^^  . 

From  a  trust  apparently  so  delicate  and  singular,  vanity 
is  but  too  apt  to  whisper  an  application  to  some  fancied  me- 
rit of  one's  own  ;  but  it  is  proper,  for  the  honour  of  t^e^ 
English  Bar,  that  the  world  should  know  that  such  thiags 
happen^to  all  of  us  daily,  and  of  course ;  and  that  the 
fendant,  without  any  knowledge  of  me^  or  any  confid 
that  was  personal,  was  only  not  afraid  to  follow  up  an  ac- 
cidental retainer,  from  the  knowledge  he  has  of  the  general 
character  of  the  profession.  Happy  indeed  is  it^  for  this 
country,  that  whatever  interested  divisions  may  characterize 
other  places^  of  which  I  may  have  occasion  to  speak  to- 
day, however  the  councils  of  the  highest  departments  Qf  the 
state  may  be  occasionally  distracted  by  personal  conai^le^- 
tions,  they  never  enter  these  walls  to  disturb  the  admii^iipilfe^ 
tion  of  justice :  whatever  may  be  our  public  princij^ll^ltt* 
the  private  habits  of  our  lives,  they  never  cast  even  sl^mp^ 
across  the  path  of  our  professional  duties.  If  this  be  "^e  ^ 
characteristic  even  of  the  bar  of  an  English  Court  of  Justice, 
what  sacred  impartiality  may  not  every  man  expect  from  it» 
Jurors  and  its  Bench  ? 

As,  from  the  indulgence  which  the  Court  was   yesterday  ^ 
pleased  to  give  to  my  indisposition,  this  Information  was 
not  proceeded  on  when   you   were   attending  to  try  it,  it  is     ' 
probable  you  were  not  altogether  inattentive  to  whiit  pasS^ 
at  the  trial  of  the  other   indictment,  prosecuted  i||b  byjAe'  ^ 
House  of  Commons  ;  and  therefore,  without  a  restatetalibD^t  ""^' 
rof  the  same  principles,  and  a  similar  quotation  of  amhoii«  "^ 
ties  to  support  them,  I  need  only  remind  you  of  the  law  ^~    * 
plicable  to  this  subject,  as  it  was  then  admitted  by  the  A 
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ncy  General,  in  concession  to  my  propositions,  and  confirmed 
by  liie  higher  authority  of  the  Court,  viz. 

First,  that  every  information  or  indictment  must  contain 
such  a  descrij^tion  of  the  crime,  that  the  Defendant  may  know 
what  ^rime  it  is  w4iich  he  is  called  upon  to  answer. 

Secondly,  that  the  Jury  may  appear  to  be  warranted  in  their 
eonclusion  of  Guilty  or  Not  Guilty. 

And  lastly,  that  the  Court  may  see  such  a  precise  and  de- 
finite transgression  upon  the  record,  as  to  be  able  to  apply 
the  punishment  which  judicial  discretion  may  dictate,  or 
which  positive  law  may  itlflictr 

It  was  admitted  also^o  follow  as  a  mere  corollary  from 
these  p|»positions,  that  where  an  information  charges  a  wri- 
ting tcf  ill  composed  or  ^UHied  OF  AND  CONCERNING  THE 
CoMttqps  OF  Great  41^^^^  ^ith  ^n  intent  to  bring  that 
body  into  scandal  and  dis^^e  with  the  public,  the  author 
cannot  be  brought  within  the  scope  of  such  a  charge,  unless 
the  Jury,  on  examin^on  and  comparison  of  the  whole  maU 
ter  written  or  publimd,  shall  be  satisfied  that  the  particu- 
lar^uissages  charged  as  cfjminal,  mien  explained  by  the 
canflxt,  and  considered  as  part  of  one  entire  work^  were 
meant  and  intended  by  the  author  to  vilify  the  House  of  Com- 
mons as  a  bodf/y  and  were  written  of  and  concerning'  them 

IN    PARLIAII^NT    ASSEMBLED. 

"These  prmcipUs  being  settled,  we  are  now  to  see  what  the 
present  Information  is. 

It  charges,  that  the  Defendant,  "  unlawfully,  wickedly, 
'^  and  maliciously  devising,  contriving,  and   intending  to  as- 
/^  perse,  Vcsmdali^e,  and  vilify  the  Commons  of  Great  Bri- 
^^  tain  in  Parliament  assembled  ;  and  most  wickedly  and  au- 
**  daciously  to  represent  their  prqpeedings  as  corrupt  and 
Jt  unjust,  and  to  make  it  believed  and  thought,  as  if  the  Com- 
^  mons  of  Great    Britain  in  Parliament  assembled,  were  a 
"  most  wicked,  tyrannical,  base,  and  corrupt  set  of  persons, 
•*  and   to   bring  them  mto  disgrace  with  the  public" — ^the 
Defendaiif  piuUished — What  ? — Not^  those  latter  ends  of 
I  sentences  which  the  Attorney  General  has  read  from  his  brief, 
:  as  if  they  had  followed  one  another  in  order  in  this  book  ;— 
not  thgfie  scr^s  and  tails  of  passages  which  are  patched  toge- 
f  ther  ^on  dLrecord,  and  pronounced  in  one  breath,  as  if    ^ 
'they  eifistef'without  intermediate  matter  in  the  same  page^ 
apd  without  context  any  where. — iVo— Thi^s  not  the  jicqisa- 
tion,  even  mutilated  as  it  is :    for  the^  Information  charges^ 
that^  %ith  intention  to  vilify  the   House  of  Commons^  the 
Vol..  I.  46 
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Defendant  published  the  whole  book,  describing  it  on 
record  by  its  title :  '^  A  Review  of  the  princip5(  6h"' 
"  against  Warren  Hastings,  Esq.  late  Governor  Geil4 
^^  Bengal ;"  in  which^  &mongst  other  things^  thJ^tnattt 
ticularly  selected  is  to  be  found.  Your  inq4iiryj|giiifeigj 
not  confined  to,  whether  the  Defendant  publishe^n^flte:^rt 
parts  of  it ;  and  whether^  looking  at  thcni  as  they'llll^  tlistor-. 
ted  by  the  Information,  they  carry  in  fair  construction  the 
sense  and  meaning  which  the  innucndos  put  upon  them ;  but 
whether  the  author  of  the  entire  work — I  say  the  author, 
since,  if  he  could  defend  himifejt,  the  publisher  unques-  ^ 
tionably  can, — whether  the  author  m rote  the  volume  which 
I  hold  in  my  hand,  as  a  free,  manly,  hon  fide^  disquij|tion  of 
criminal  charges  against  his  f^jKg-citizen,  or  whqR|e^  the 
long  eloquent  discussion  of  thei^^Wiich  fills  so  matu^wges, 
was  a  mere  cloak  and  cover  for  ml  introduction  of  tne  sup- 
posed scandal  imputed  to  the  selected  passages ;  the  mind  of 
the  writer  all  along  beine  intent  on  t^ucing  the  House  d. 
Commons,  ^nd  not  on  fairly  answerinppheir  charges  against 
Mr.  Hastings  f  "^  ^ 

This,  Gentlemen,  is  the  principal  matter  for  your  conmer- 
ation ;  ancl  therefore,  if  after  you  shall  have  taken  the  book 
itself  into  the  chamber  which  will  be  provided  for  wu,  and 
shall  hax^e  read  the  whole  rf,  it  with  impartial  at^ption;^!^ 
after  the  performance  of  tins  duty,  you  can,  retffn  here,  aidl 
with  clear  consciences  pronouncijgaipon  your  oaths  that  the 
impression  made  upon  you  by  thele  pages  is,  that  the  author 
wrote  them  with  the  wicked,  seditious,  and  corrupt  WJ^^'*^ 
charged  by  the  Information ; — yo\i  have  then  my  fldHflpEMs- 
sion  to  find  the^Defendant  guilty:  but  if,  on  the  crtHpnid, 
the  gener^.tenourof  the  composition  shall  impress Imigrith 
respect  for  the  author,  and  point  him  out  to  you  as  a  vHwnisM ' 
taken  perhaps  himself,  but  not  seeking  to  deceive  others  : — 9 
every  line  of  "the  work  shall  present  to  you  an  intelligent  ani- 
mated mind,  glowing  with  a  Christie  compassion  towards  a 
fellow  man,  whom  he  believed  to  be  ifinnr^nt,  nnttori^  i  pitrint 
zeal  for  the  liberty  of  his  country,  which  ^IKmismered 
wounded  through  the  sides  of  an  oppressedriAow-citizeft;^ 
•*if  this  shall  be  the  impression  on  your  consciences  jni  un- 
derstandings, when  you  are  called  upon  to  ddlw  yoff'vcr« 
diet ;  then  hear  from  me,  that  you  not  onIj^K>rl||^vate 
injustice,  but  bf^ak  up  the  press  of  EnglaDd,  altd  s^ 
rentier  ner  rights  and.  liberties  for  ever,  if  you  coiurict  xm 
Defendant.  '  ^i  i 

Gentlemen,  to  enable  you  to  form  a  true  jitdgment 
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,  meaning  of  this  book,  and  of  the  intention  of  its  author,  and 
to  expose  the  miserable  juggle  that  is  played  off  in  the  In- 
formation,  by  the   combination  of  sentences,  which   in   the 
•     work  itself  have  no  bearing  upon  one  another — I  will  first  give 
f      you  the  publication  as  It  is  charged  upon  the  record  and  pre- 
sented by  the  Attorney  General  in  opening  the  case  for  the 
I      Crown :  and  I  will  then,  by  reading,  the  interjacent  matter, 
i      which  is   studiously  kept  out  of  view,  convince  you  of  its 
L^true  interpretation. 

Wt      The  Information,  beginning  with  the  first  page  of  the  book, 
f    charges  as  a  libel  upon  the  Hpuse  o|^,Cpmmons,  the  follow- 
ing sentence  :  '*  The  House  of  Commons  has  n  w  given   its 
,     **  final  ^cision  with  regard  to  the   merits   and  demerits  of 
^^  M r*  i^pastings.     The  g^d  inquest  of  England  have  de- 
**  liver^  their  Charges,l^^K  preferred  their  Impeachment ; 
**  their  allegations  are  retfl&d  to  proof;  and  from  the  appeal 
'♦  to  the  collective  wisdom  and  justice  of  the  nation  in  the 
**^  Supreme  Tribunal  of  the  kingdom,  the  question  comes  to 
^     **  be  determined,  whether    Mr.    Hastings  he  guilty  or  not 

nPis  but  fair  however  to  admit,  that  this  first  sen  ence, 
which  the  most  ingenious  malice  cannot  torture  into  a  crimi- 
nal construction,  is  charged  by  the  Information  rather  as  in- 
troductory to  what  is  made  to  foj|pw  it,  than  as  libellous  in 
hself ;  for  toc  Attorney  Gendnu,  from  this  introductory 
passage  in  the  first  page,  gap  on  at  a  leap  to  page  thirteenth^ 
^  and  reads,  almost  withoflF  a  stop,  as  if  it  immediately 
followed  the  other — this  sentence :  "  What  credit  can 
we  give  to  multiplied  and  accumulated  charges,  ^hen 
we  find  that  they  originate  from  misrepresentation  and 
"  falsehood?" 

From  these  two  passages  thus  standing  together,  withottt 
e  intervenient  matter  rph.ch  occttpies  th  rteen  p<t^eSy  one 
would  imagine,  that  instead  of  investigating  the  probability 
or  improbability  of  the  guilt  imputed  to  Mr.  Hastings ; — 
instead  <^CMDfuIly  examining  the  Charges  of  the  Commons, 
^  and  the  aeraice  of  them  which  had  been  delivered  before 
R  them,  or  wMlch  was  preparing  for  the  Lords ;  the  author  had 
imm^dia'telv,  and  in  a  moment  after  stating  the  mere  fact  of 
f^  the  Impeac)|^ent,  decided  that  the  act  of  the  Commons  ori- 
ginated fri)in  misrepresent ition  and  falsehood. 

Gentlemen,  in  the  same  manner  a  veil  is  cast  over  all  that 
i»  written  in  the  next  seven  pages :  for  knowing  that  the  con- 
text would  help  to  the  true  construction,  not  only  of  jhe  pas- 
sages charged  before,  but  of  those  in  the  sequel  of  this  Infor- 
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mation ;  the  Attorney  General,  aware  that  it  would  convi^nce 
every  man  who  read  it  that  there  was  no  intention  iit^die 
author  to  calumniate  the  House  of  Commons,  passes  ovei'^li^ 
another  leap,  to  page  twenty  ;  and  in  the  same  manner^  vitib:! 
out  drawing  his  breath,  and  as  if  it  directly  follpwed  die  two 
former  sentences  in  the  first  and  thtrteentft^^pag^^  fiadsi* 
from  page  twentieth — ^^  An  impeachment  of  eircp^in  judg- 
*'  ment  with  regard  to  the  quantum  of  a  fine,  and  for  an  in- 
**  tention  that  never  was  executed,  and  never  known  to 
^*  offending  party,  characterizes  a  tribunal  pf  inquisition  rather 
"  than  a  Court  of  ParlL|ment." 

From  this  passage,  (^another  vault,  he  leaps  over  one  and 
thirty  pages  more^  to  page  fifty-one  i  where  he  reyis  tht 
following  sentence,  which  ne  n^inly  relies  on,  ai|piipoB 
which  I  shall  by  and  by  trouble  jffij^ith  some  obserjgitioas : 
^^  Thirteen  of  them  parsed  in  tffil  House  of  CommmSf  not 
only  without  investigation,  but  without  being  read;  and 
the  votes  were  given  without  inquiry*  argument,  .or 
conviction.  A  majority  had  determiped  to  impeach;  dPv^ 
posite  parties  met  esj^h  other,  and  *' jostled  in  the  dafj^t» 
^^  perplex  the  political  drama,  and  bring  the  hero  to  a  wlkp^ 
"  catastrophe. 

From  thence,  deriving  new  vigour  from  every  exertion,  he 
makes  his  last  grand  stridp  over  forty-Jbur  p€u^s  more^  al- 
most to  the  end  of  the  bool^  chargmg  a  sentencmn  the  nini^ 
ty  fifth  paf^e* 

So  that  out  of  a  volume  of  one  hundred  and  tfn  p€mt%^^ 
the  Defendant  is  only  charged  with  a  few  scattered  ^ 
of  sentences,  picked  out  of  three  or  four.     Out 
consisting  of  about  two  thousand  five  hundred  andii 
of  manly,  spirited  eloquence,  only  forty  or  fifiy 
culled  from  different  parts  of  it,  and  artfully  put  iMjfipwJu 
so  as  to  rear  up  a  libel,  out  of.  a  false  context,  by  a^iopll 
posed  connection  of  sentences  with  one  another,  which  aie 
not  only  entirely  independent,  but  which,   when  comporal 
with  their  antecedents,  bear  a  totally  differ^n^^i^tniclioo. 
— In  this  manner  the  greatest  works  upon  ^^Rrnbeat,  the 
most  excellent  books  of  science,  the  sacred  aralfttures  them^. 
selves,  might  be  distorted  into  libels  ;  by  forsaki 
ral  context,  and  hanging  a  meaning  upon  seh 
thus,  as  in  the  text  put  by  Algernon   Sidne;^ 
"  has  said  in  his  heart.  There  is  no  God ;"  the 
General,  on  the  principle  of  the  present  proceedbg  \ 
this  pamphlet,  might  indict   the   publisher  of  the  BiL_    . 
blasphemously  denying  the  existence  of  Heaven,  in  prittaag 
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**  There  is  no  God,^^  For  these  words  alone,  without  the 
context,  would  be  selected  by  the  Information,  anctthe  Bi- 
ble,  like  this  book,  Would  be  underscored  to  meet  it.  Nor 
could  the  Defendant,  in  such  a  case,  have  any  possible  de-* 
fence,  unless  the  Jury  were  permitted  to  see,  by  the  book 
ITSELF,  that  the  versfe,  instead  of  denying  the  existence 
of  th^  Divinity,  only  imputed  that  imagination  to  a  fool. 
Gentlemen,  having  now  gone  through  the  Attorney  Gene- 
iral's  reading,  the  book  shall  presently  .come  forward,  and 
speak  for  itself. — But  before  I  can  venture  to  lay  it  before 
you,  it  is  proper  to  call  your  attenti^to  how  matters  stood 
at  the  time  ol  its  publication :  without  which  the  author's 
meaning  and  intention  cannot  possibly  be  understood. 

^  The  Commons  of  Great-Britam,  in  Parliament  assembled, 
had  accused  Mr.  Hastings,  as  Governor  General  of  Ben- 
gal, of  high  crimes  and  misdemeanors;  and  their  juris- 
diction, for  that  high  purpose  of  national  justice,  was  un- 
(j^stionably  condpetent.     But  it  is  proper  you  should  know 

^  tm  nature  of  this  inquisitorial  capacity.  The  Commons  in^ 
votuK  an  impeachment,  may  be  compared  to  a  Grand  Jury, 
fin«%  a  bill  of  indictment '  for  the  Crown :  neither  the 
one  nor  the  other  can  be  supposed  to  proceed,  but  upon  the 
matter  which  is  brought  before  them ;  neither  of  them  can 
find  guilt  without  accusation,  nor  the  truth  of  accusation 
without  evidence.  When  therefore  we  speak  of  the  accuser^ 
or  accusers^  of  a  person  indicted  for  any  ct  ime^  although  the 
'  Gn«)d  Jury  arc  the  accusers  mform^  by  giving  effect  to  the 
accusation  ;  yet  in  con\mon   parlance  we  do  not   consider 

Ethem  as  the  responsible  authors  of  the  prosecution.     If  I  were 
%o  write  of  a  most  wicked  indictment,  found  against  an  in- 
nocent man,  which  was  preparinjf  for  trial,  nobody  who  read 
it  would  conceive  I  meant  to  stigmatize  the  Grand  Jury 
^at  found  the  bill ;  but  it  would  be  inquired  immediately, 
who  was  the  prosecutor,  and  who  were  the  witnesses  on 
the  back  of  it  ?     In  the  same  manner  I  mean  to  contend,  that 
t      if  thi8^^)€|>k  is  redd  with  only  common  attention,  the  whole 
scope  of  It  Will  be  discovered  to  be  this  :  That,  in  the  opinion 
'^of  the  authoi^    Mr.    Hastings  had  been  accused  of  mal-ad- 
'  ^mini^^yMion  in  India,  from  the  heat  and  spleen  of  political  di* 
11%  vbiotmn  Parliament,  and  not  from  any  zeal  for  national  hon- 
our or  justice  :  that  the  Impeachment  did  not  originate  from 
Government,  but  from  a  faction  banded  against  it,  which,  by 
misrepresentation  and  violence,  had  fastened  it  on  an  unWil- 
I     ling  House  of  Commons:  that  prepossessed  wi^h  this  senti- 
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ment  (which,  however  unfounded,  makes   no  part  of  the 
present  business,   since  the    publisher   is  not  csdled  before 
you  for  defaming  individual  members   of  the    CommtWh 
but  for  a  contempt  of  the  Commons  as  a  body^)  th^'  atK 
thor  pursues   the   Charges  article  by  article ; — -enters  |pto  a 
warm  and  animated  vindication  of  Mr.  Hastings,!^  r^jUlar' 
answers  to  each  of  them ;  and  that,    as    far  as  the  nlind  a&d     | 
soul  of  a  man  can  be  visible,  I  might  almost  say^  embodied 
in  his  writings,  his   intention  throughout  the  whole  v(4uinej 
appears  to  have  been  to  charge  with  injustice  the  private  ac* 
cusers  of  Mr.  Hastihgm  and  not  the  House  of  Commona  as 
a  body  :  which  undoubtedly  rather  reluctantly  gave  way  ^ 
than  heartily  adopted  the  impeachment.     This  i^ill  be  found  Ij 
to  be  the  palpable  scope  of  the  book ;  and  no  man    iAso  can^ 
read  English,  and  who,  at  the  same  time,  will  have  the  can*     , 
dour  and  common  sense  to  take    up  his  impressions  froM 
what  is  written    in  it,  instead   of  bringing  his   own  aloog 
%vith  him  to  the  reading   of  it,  can  possibly  understand^     | 
otherwise.  Jfc 

But  it  may  be  said,  that  admitting  this  to  be  the  scop*^**^-™ 


design  of  the  author,  what  right  had  he  to  canvass  the^niti 
of  an  accusation  upon  the  records  of  the    Commoiis  ;  fOoit 
especially  while   it  was   in  the  course  of  legal  procedurei 
This,  I  confess,  might  have   been  a  serious  cmestionf  bat 
the  Commons,  as  Prosecutors   of  this  Informaffon^  seem  to 
have  waived,  or  forfeited  their  ^ht  to  ask  it.     Before  they 
sent  the  Attorney  General  into  tMs  place,  to  punish  fhe^pob* 
li  cation  of  Answers  to   their  Charges,  they  should  4bavt>re** 
collected  that  their  own  want  of  circumspection  in  tfaf 
tenance  of  their  privileges,  and  in  the  protection  of 
accused  before   them,  had   given  to  the  public  the.  Ch^i 
themselves^  which  should  have  been   confined  to   theif 
Journals. — The  course  and  Practice   of  Parliament  ifk; 
warrant  the  printing  of  them  for  the  use  of  their  own  r^tjh 
bers  ;  but  there  the  publication  should  have  stopped,  and  il 
farther  progress  been  resisted  by   authority  ^ji^  ^*^ 
resolved  to  consider  Answers  to  their  Char0$  |&  Incohtefil]!! 
of  their  privileges,  and  to  punish  the  publicatiA  of  them 
such  severe  prosecutions,  it  would  have  well  becom^^|!^ 
have  begun  tirst  with   those  printers^who,  by  publi^Rng^tf^ 
Charges  themselves  throughout  the  whole  kingdom,  ^iJirnuicr 
throughout  the  whole  civilized  world,  were  anticipating  tte 
passions  and  judgments  of  the  public  against  a  subject  of  w 
gland  upon  his  trial,  so   as  to  make  the  publication  of^lJN^i^ 
swers  to  them  not  merely  a  privilege,  but  a  debt  and  dbtyli 
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humanity  and  justice.  The  Commons  of  Gr^t  Britain 
daimed  and  exercised  the  privileges  of  questioning  the  inno- 
cence of  Mr.  Hastings  by  their  impeachment;  but  as,  how- 
ever questioned,  it  was  still  to  be  presumed  and  protected, 
until  guilt  was  established  by  a  judgment,  he  whom  they  had 
accused  had  an  equal  claim  upon  their  justice,  to  guard  him 
from  prejudice  and  misrepresentation  until  the  hour  of  trial. 
Had  the  Commons,  therefore,  by  the  exercise  of  their  high, 
Ki^ecessary,  and  legal  privileges,  kept  the  public  aloof  from 
all  f:anvass  of  their  proceedings,  by  an  early  punishment  of 
printers,  who,  without  reserve  or  secrecy,  had  sent  out  the 
Charges  mtQtiiQ  world  from  a  thbusand  presses  in  every  form 
of  publication,  they  would  have  then  stood  upon  ground  to- 
day, from  whence  no  argument  of  policy  or  justice  coujd 
have, removed  them;  because  nothing  can  be  more  incompa- 
tible with  either,  than  appeals  to  the  many  upon  subjects  of 
judicature,  which  by  common  consent  a  few  are  appointed  to 
determine,  and  which  must  be  determined  by  facts  and  prin- 
I  cipies,  which  the  multitude  have  neither  leisure  nor  know- 
iedg(^to  inyestiglate.  But  then  let  it  be  remembered,  that  it 
is  fow:hose  who  have  the  authority  to  accuse  and  punish,  to 
set  the  example  of,  and  to  enforce  this  reserve,  which  is  so 
necessary  for  the  ends  of  justice.  Courts  of  \%vf  therefore, 
in  England  never  ei|dure  the  publication  of  their  records  ; 
and  a  proseQUtor  of  £Ui  indictment  would  be  attached  for  such 
a  publication;  and,  upon  the  same  prmciple,  a  defendant 
would  be  punished  for  anticipating  the  justice  of  his  countr}', 
by  the  publication  of  his  defence,  the  public  being  no  party  to 
it^  until  the  tribunal  appointed  for  its  determination  be  open 
Hqv  its  decision; 

k  Gentlemen,  you  have  a  right  tQ^ take  judicial  notice  of  these 
matters,  without  the  proof  of  them  by  witnesses  ;  for  Jurors 
]|nay  not  only,  without  evidence,  found  their  verdicts  on  facts 
that  are  notorious,  but  upon  what  they  know  privately  them- 
selves, after  revealing  it  upon  oath  to  one  another  ;  and  there- 
fore y^  sue  always  to  remember,  that  this  book  was  written 
when  the  Charges  against  Mr.  Hastings,  to  which  it  is  an 
umswer^  wercf,  to  the  knowledge  of  the  Commons^  (for  we  can- 
Wt  pi^jumc  our  watchmen  to  have  been  asleep,)  publicly 
bawkeVabout  in  every  pamphlet,  magazine,  and  newspaper 
in  the  kingdom. — You  well  know  with  what  a  curious  appe- 
tite these  Charges  were  devoured  by  the  whole  public,  inter- 
esting ,4|s  they  were,  not  only  from  their  importance,  but 
frosA  the  merit  of  their  composition ;  certainly  not  so  inten- 
ded by  the  honourable  and  excellent  compaser  to  oppress  the 
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accused,  but  because  the  commonest  subjects  swel!LiiitQ  do- 
quence  under  the  touch  of  ^is  sublime  genius*  Thuft/bytiie 
remissness  of  the  Commons,  who  are  now  the  Prcsecuiat^s  if 
this  Information^  a  subject  of  England,  who .  was  not  evep 
charged  with  contumacious  resistance  to  authorit}',  mjich  less 
a  proclaimed  outlaw,  and  therefore  fully  entitled  to*  eveijr 
protection  which  the  customs  and  statutes  of  the  kingdop 
hold  out  for  the  protection  of  British  liberty,  saw  bima^ 
pierced  with  the  arrows  of  thousands  and  tep  thousands^  j 
libels. 

Gentlemen,  before  I  ventijre  to  lay,  the  book  before  yoiK^Jt 
must  be  yet  farther  remembered  (for  the  fact  i«  equally 


torious,)  that  under  thes^  inauspicious  circumstances^^.the  tiill^ 
of.  Mr.  Hastings  at  the  bar  of  the  Lords  bad*  actuaBy  cop^^l^ 
menced  long  before  its  publication*  fr^^  [M 

There  the  most  august  and  striking  spectacle  was  daity<^    ^ 
hibited,  which  the  world  ever  witnessed.     A  vast  stage  /tf 
justice  was  erected,  awful  from  its  high  authority,  sp 
from  its  illustrious  dignity,  venerable  from  the*  leaming 
wisdom  of  its    Judges,  captivating  and   affecting 
mighty  concourse  of  all  ranks   and  conditions  which' 
flocked  into  it,  as  into  a  theatre  of  pleasure;  there,  whcfttiiB 
whole  public  mind  was  at  once  awed  and  ^  softened  to  the  ia* 
pression  of  every  human  affection,  th^1M  appeared,  day  ma 
day,  one  after  another,  men  of  the  most  powerful  and  ex- 
alted talents,  eclipsissg  by  their  accusing  eloquence^  dicioiMt 
boasted  harangues  of  antiquity; — ^rousing^  the  pri4&ofiit* 
tional  resentment  by  the  boldest  invectives  against  J|(;^b# 
faith  and  violated  treaties,  and  shaking  the  bosom 
nate  pity  and  horror  by  the  most  glowing  pictures  of 
nature  and  humanity  ; — ever  smimated  and  energetic, 
love  of  fame,  which  is  the  inherent  passioti  of  genius 
and  indefatigable,  from  a  strong  prepossession  of  the 
of  their  cause. 

Gentlemen,  when  the  author  sat  down  to  write  tl 
now  before  you,  all  this   terrible,  unceasing  e:^ 
tillery   of  warm   zeal^  matchless  vigour   0r  mide 
consuming  and  devouring  eloquence,  united  wP^  the 
dignity,  was  daily,  and  without  prospect  of  condusi 
ing  forth  upon  one  private  unprotectisd  man,  who  w 
to  hear  it,  in  the  face  of  the  whole  people  of  Eagllp^ 
reverential  submission  and  silence. — I  do  not  complum 
as  I  did  of  the  publication  of  the  Charge;s,  be^^iuse ii^ 
the  law  allowed   and  sanctioned  in  the  course  ^f 
trial :  but  when  it  is  remembered  that  we  are  not 
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aUH)Ie  men,  and  that  even  the  noble  Judges  of  that 
ibunal  are  clothed  beneath  their  ermines  with  the  com- 
firmities  of  man's  nature,  it  will  bring  us  all  to  a  pro- 
iper  for  considering  the  book  itself,  which  will  in  a 
>ments  be  laid  before  you.  But  first,  let  me- once 
smind  you,  that  it  was  under  all  these  circumstances, 
idst  the  blaze  of  passion  and  prejudice,  which  the 
[  have  been  endeavouring  faintly  to  describe  to  you 
)e  supposed  likely  to  produce,  that  the  author,  whose 
will  now  give  to  you,  sat  down  to  compose  the  book 
s  prosecuted  to-day  as  a  bbeL 
history  of  it  is  very  short  and  natural. 
Rev.  Mr.  Logan,  Minister  of  the  Gospel  at  Leith, 
land,  a  clergyman  of  the  purest  morals,  and,  as  you 
by  and  by,  of  very  superior  talents,  well  acquainted 
e  human  character,  and  knowing  the  difficulty  of  bring- 
c  public  opinion  after  it  is  settled  on  any  subject,  took  a 
inbought,  unsolicited  interest  in  the  situation  of  Mr. 
^,  and  determined,  if  possible,  to  arrest  and  suspend 
lie  judgment  concerning  him.  He  felt  for  the  situa- 
a  fellow-citizen,  exposed  to  a  trial  which,  whether 
•  wrong,  is  undoubtedly  a  severe  one; — a  trial,  cer- 
ot  confined  to  a  few  criminal  acts  like  those  we  are 
med  to,  but  cc|nprehending  the  transactions  of  a  whole 
d  the  complicated  policies  of  numerous  and  distant 
; — a  trial,  which  had  neithe]:  visible  limits  to  its  dura- 
unds  to  its  expense,  nor  circumscribed  compass  for 
ip  of  memory  or  understanding ; — ^a  trial,  which  had 
e  broke  loose  from  the  common  form  of  decision,  and 
:ome  the  universal  topic  of  discussion  in  the  world, 
ling  not  only  every  other  grave  pursuit,  but  every 
ible  dissipation. 

emen,  the  question  you  have  therefore  to  try  upon  all 
tter  is  extremely  simple. — It  is  neither  more  nor  less 
s. — At  a  time  when  the  Charges  against  Mr.  Hastings 
f  the  implied  consent  of  the  Commons,  in  every  hand, 
rvery  table; — when  by  their  Managers,  the  lightning 
lence  was  incessantly  consuming  him,  and  flashing  in 
8  of  the  public ; — whcff  every  man  was  with  perfect 
y  saying,  and  writing,  and  publishing  just  what  he 
of  the  supposed  plunderer  and  devastator  of  nations ; 
c  have  been  criminal  in  Mr,  Hastings  himself  to  have 
rd  the  public  that  he  was  a  native  of  this  free  land, 
to  the  common  protection  of  her  justice,  and  that  he 
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had  a  defence  in  his  turn  to  ofTer  to  them,  the  outlines  of 
which  he  implored  them  in  the  mean  time  to  recdi^,  as  hi 
antidote  to  the  unlimited  and  unpunished  poison  in  circjidatioB 
against  him?-— This  is^  without  colour  or  exaggeration/  the 
true  question  you  are  to  decide.     Because  I  assert,  w  ithotit 
the  hazard  of  contradiction,  that  if  Mr.  Hastings  himself 
could  have  stood  justified  or  excused  in  your  eyes  for  puUisli* 
ing  this  volume  in  his  own  defence,  the  author,  if  he  wrote  k 
bona  fide  to  defend  him,  must  stand  equally  excused  ^nd  jui^ 
tified;  and  if  the  author  be  justified,  the  publisher  cannot  be 
criminal,  unless  you  had  evidicnce  that  it  was  published  by  hin, 
with  a  diiferent  spirit  and  intention  from  those  in  which  it  mm 
written.     The  question  therefore  is  correctly  what  I  just  aovl 
stated  it  to  be.    Could  Mr.  Hastings  have  been  condemnclf 
to  infamy  for  writing  this  book  i 

Gendemen,  I  tremble  with  indignation,  to  be  driven  topttt 
such  a  question  in    England.     Shall  it  be  endured,  thai  a 
subject  of  this  country  (instead  of  being  arraigned  andtnpd 
for  some  single  act  in  her  ordinary  courts,  where  the  accwi 
tion,  as  soon  at  least  as  it  is  made  public,  is  followed  w^^ia  al 
few  hours  by  the  decision)  may  be  impeached  by  the  Xom- 
mons  for  the  transactions  of  twenty  years, — that  the  accusa- 
tion shall  spread  as  wide  as  the  region  of  letters,-— that  tbe 
accused  shall  stand,  day  after  day,  and||rear  after  year,  as  a 
spectacle  before  the  public,  which  shall  be  kept  in  a  perpetml 
state  of  inflammation  against  him ;  yet  that  he  shall  not,  without 
the  severest  penalties,  be  permitted  to  submit  any  thing  IB 
the  judgment  of  mankind  in  his  defence  f  If  this  behnii 
(which  it  is  for  3rou  to-day  to  decide,)  such  a  man  lias 
TRIAL ;  that  great  hall,  built  by  our  fathers  for  Eni 
tice,  is  no  longer  a  court,  bnt  an  altar ;— and  an  £n(^ 
instead  of  being  judged  in  it  by  god  and  his  country,  if 

VICTIM  AND  A  SACRIFICE.  /   '% 

You  will  carefully  remember,  that  I  am  not  presuming  IP 
question  either  the  right  or  the  duty  of  the  Commons  ^Gieat 
Britain  to  impeach ;  neither  am  I  arraigning  the  pr^pictf^ 
their  selecting,   as  they  j^ve  done,  the  mc|»t#xtraordii^ 

fersons  for  ability  whicHl^  age  has  produced,  to  manage  tW^ 
mpeachment.  Much  less  am  I  censuring  the  MaiHiglps 
themselves,  charged  with  the  conduct  of  it  before  iMljSm% 
who  were  undoubtedly  bound  by  their  duty  to  th|6  Homh 
and  to  the  public,  to  expatiate  upon  the  crimes  of  the  per^ 
whom  they  had  accused.— -None  of  these  points  are 
cd  by  me,  nor  are  in  this  place  questionable.  I  only 
hare  it  decided,  whether,  if  the  Commons,  y[hcjx  pat 
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expediency  happens  to  call  in  their  judgment  for  an  impeach* 
snent,  shall,  instead  of  keeping  it  on  their  own  records^  and 
carrying  it  with  due  solemnity  to  the  Peers  for  trial^  permit 
it  without  censure  and  punishment  to  be  sold  like  a  common 
newspaper  in  the  shop  of  my  client,  so  crowded  with  their 
own  members,  that  no  plain  man,  without  privilege  of  Par* 
liament,  can  hope  even  for  a  sight  of  the  fire  in  a  winter's 
day ;— every  man  buying  it,— reading  it,— and  commenting 
upon  it ; — the  gentleman  himself  who  is  the  object  of  it,  or 
his  friend  in  his  absence,  may  not,  without  stepping  beyond 
the  bounds  of  English  freedom,  put  a  copy  of  what  is  thus 
published  into  his  pocket,  and  send  back  to  the  very  saine 
shop  for  publication  a  bona  fide^  rational,  able  answer  to  it,  in 
order  that  the  bane  and  antidote  may  circulate  together,  and 
the  public  be  kept  straight  till  the  day  of  decision. — If  you 
think,  Gentlemen,  that  this  common  duty  of  self-preservation, 
in  the  accused  himself,  which  nature  writes  as  a  law  upon  the 
hearts  of  even  savages  and  brutes,  is  nevertheless  too  high  a 
privilege  to  be  enjoyed  by  an  impeached  and  suffering  Eng- 
lishni^ ; — or  if  you  think  it  beyond  the  offices  of  humanity 
and  justice,  when  brought  home  to  the  hand  of  a  brother  or 
a  friend,  you  will  say  so  by  your  verdict  of  guilty — ^the 
decision  will  then  be  yours  ;  and  the  consolation  mine^  that 
I  laboured  to  avert  it.— A  very  small  part  of  the  misery 
which  will  follow  from  it,  is  iikely  to  light  upon  me ; 
— the  rest  ^will  be  divided  amongst  yourselves  and  your 
children^ 

Gentlemen,  I  observe  pisunly,  and  with  infinite  satisfaction, 
that  vou  are  shocked  and  offended  at  my  even  supposing  it 
possible  you  should  pronounce  such  a  detestable  judg- 
ment ;  and  that  you  only  require  of  me  to  make  out  to  your 
satisfaction  fas  I  promised  J  that  the  real  scope  and  object  of 
this  bbok  is  a  bona  fide  defence  of  Mr.  Hastings,  and  not  a 
cloak  and  covtr  for  scandal  on  the  House  of  Commons. — I 
engage  to  do  this^  and  I  engage  for  nothing  more. — I 
shsdl  make  jm  open  and  manly  defence  ;  I  mean,  to  torture 
tio  expressible  from  their  naturaljMMistructions^  to  dispute  no 
innuendos  on  the  record,  shoul^^lRpiof  them  have  a  fair  ap- 
plication ;  nor  to  conceal  froi^your  notice  any  unguarded  in- 
temperate expressions,  whic^  may  perhaps  be  found  to  che- 
quer the  vigorous  and  animated  career  of  the  work.— Such  a 
conduct  might,  by  accident,  shelter  the  Defendant :  but  it 
would  be  the  surrender  of  the  very  principle  on  which  alone 
the  liberty  of  the  English  press  can  stand  ;  atid  I  shall  ne- 
ther defend  any  man  from  a  temporary  imprisonment,  by  tla- 
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permanent  loss  of  my  own  libertyi  and  the  ruin  of  n^  coun- 
try.    I  mean  therefore  to  submit  to  you,  that  though  yoii 
should  find  a  few  lilies   in  page  thirteen,  or  twenty-one ;  a 
few  more  in  page  fifty-one^  and  some  others  in  other  places  f 
containing  expressions  bearing  on  the  House  of  Commons, 
^even  as  a  body,  which,  if  written  as  independent  paragraphs 
by   themselves,  would  be  indefensible  libels,  yet  that  yoil 
have  a  right  to  pass  them  over   in  judgment,  provkfed  the 
substance  clearly  appears  to  be  ^^^onajide  conclusion,  aiirii!g~ 
from  the  honest  investigation  of  a  subject  which  it  was  law- 
ful to  investigate,  and  the  questionable  expressions,  the  visi- 
ble effusion  of  a  zealous  temper,  engaged  in   an  honouraiik 
and  legal  pursuit.     After  this  preparation  I  am  not  afraddttr^ 
lay  the  book  in  its  genuine  state  before  you. 

The  pamphlet  begins  thus  :  ^*  The  House  of  Commo8s| 
**  has  now  given  its  final  decision  with  regard  to  the  meite 
*^  and  demerits  of  Mr.  Hastings*  The  grand  inquest  d 
*'  England  have  delivered  their  charges,  and  preferred  their 
^^  impeachment ;  their  allegations  are  referred  to  proof;  asd: 
*'  from  the  appeal  to  the  collective  wisdom  and  justice  |rf  the 
^'  nation  in  the  supreme  tribunal  of  the  kingdom,  the  ques- 
*'  tion  comes  to  be  determined  whether  Mr.  Hastings  hegwi- 
"  ty  or  not  guilty  ?" 

Now  if,  immediately  after  what  I  have  just  read  to  ydto 
(which  is  the  first  part  charged  by  the  Information,)  the  au- 
thor had  said,  ^'  Will  accusations,  built  on  such  a  baseless  6- 
"  brie,  prepossess  the  public  in  favour  of  the  ImpeachmoU  ? 
^^  What  credit  can  we  give  to  multiplied  and  accumulated^ 
♦'  Charges,  when  we  find  that  they  originate  from  mi^repre- 
"  sentation  and  falsehood  ?" 

Every  man  would  have  been  justified  in  pronounc^ng^'thatl 
he  was  attacking  the  House  of  Commons,  because  the  grooiid- 
less  accusations  mentioned  in  the  second  sentence,  could  htre  i 
no  reference  but  to  the  House  itself  mentioned  by  name  indie 
first  and  only  sentence  which  preceded  it. 

But,  Gentlemen,  to  your  astonishment,  I  mil  nilr  read 
xvhat  intervenes  between  J^e  two  passages  ;  fwin  which  yoa 
will  see,  beyond  a  posOTmiity  of  doubt,  that  the  author 
never  meant  to  calumniate  the  House  of  Commons,  but  to 
say  that  the  accusation  of  Mr.  Hastings  before  the  whok 
House  grew  out  of  a  Committee  of  Secrecy  established  some 
years  before,  and  was  afterwards  brought  forward  by  the 
spleen  of  private  enemies,  and  a  faction  in  the  Govtimniciit* 
This  will  appear  not  only  from  the  grammatical  constnUtioii 
of  the  woixls,  but  from  what  b  better  than  words,-^fro» 
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the  meaning  which   a  person  writing   as   a  friend  of  Mr. 
Hastings    must    be    supposed    to    have    intended    to   con- 
vey.     Why  should  such   a  frfend    attack   the    House   of 
Commons  ?     Will  any  man  gravely  tell  me  that  the  House  of 
Commons,  as  a  body^  ever  wished  to  impeach    Mr*   Has- 
tings ?     Do  we  not  all  know  that  they  constantly  hung  back 
from  it,  and  hardly  knew  where  they  were,  or  what  to  do, 
when  they  found  themselves  entangled  with  it  ?     My  learned 
friend  the  Attorney  General  is  a  member  of  this  assembly ; 
jierhaps  he  may  tell  you  by  and  by  what  he  thought  of  it, 
and  whether  he  ever  marked  any  disposition  in  the  majority 
of  the  Cpmmons  hostile  to  Mr.  Hastings.     But  why  should 
I      I  distress  my  friend  by  the  question  ? — the  fact  is  sufficiently 
Nk    notorious  ;    and  what  I   am  going  to  read  from    the  book 
%    itself  (which  is  left  out  in  the  Information,)  is  too  plain  for 
I     controver«y.  • 

"  Whatever  may  be  the  event  of  the  Impeachment,  the 

fc      "  proper  exercise  of  such   power  is  a  valuable  privilege  of 

ii%    ^^  the  British  constitution,  a  lormidable  guardian  of  the  pub« 

**  lie  liberty,  and  the   dignityof  the  nation.     The  only  dan- 

•     **  ^^  '*t  that  from  the  influence  of  faction^  and  the  awe  which 

*^  ia  annexed  to  great  names ^  theif  may  be  prompted  to  deter- 

"  mine  before  they  inquire^  and  to  pronounce  judgment  with- 

--     "  out  examination.^^ 

|k  Here  is  the  clue  to  the  whole  pamphlet.  The  author 
f  trusts  to  and  respects  the  House  of  Commons,  but  is  afraid 
their  mature  and  just  examination  may  be  disturbed  hy  fac- 
tion. Now,  does  he  mean  Government,  by  faction  ? — Does 
he  mean  the  majority  of  the   Commons,  by  faction  P — Will 

>thc  House,  which  is  the  Prosecutor  h6re,  sanction  that  ap- 
plication of  the  phrase ;— or  will  the  Attorney  General  admit 
the  majority,  to  be  the  true  innuendo  of  faction  P — I  wish 
he  would  ; — I  should  then  have  gained  something  at  least 
by  this  extraordinary  debate  ;  but  I  have  no  expectation  of 
the  sort ;  such  a  concession  would  be  too  great  a  sacrifice  to 
any  prosee^on,  at  a  time  when  every  thing  is  considered  as 
faction  thaiHisturbs  the  riepose  of  the  Minister  in  Parlia- 
ment. But  indeed,  Gentlemen,^l6me  things  are  too  plain 
for  argument. — The  author  certainly  means  my  friends,  who, 
whatever  qualifications  may  belong  to  them,  must  be  con- 
,  tented  with  the  appellation  of  faction^  while  they  oppose  the 
Afinister  in  the  House  of  Commons ; — ^but  the  House,  hav- 
M^g  given  this  meaning  to  the  phrase  of  yj/r^on  for  itsown 
purposes,  cannot  in  decency  change  the  interpretation,  in  or- 
der to  convict  my  client.  I  take  that  to  be  beyond  the  privi< 
lege  of  Parliament. 
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Tlie  same  bearing  upon  itidividual  members  of  the  Com- 
mons, and  not  on  the  Commojis  as  a  body^  is  obvious  through* 
but.  Thus,  after  saying,  in  page  nine,  that  the  East  India 
Company  had  thanked  Mr*  Hastings  for  his  meritorious  ser- 
vices (which  is  unquestionably  true,)  he  adds,  *^  that  man- 
^^  kind  would  abide  by  their  deliberate  decision,  rather  thtin 
^*  by  the  intemperate  assertion  of  a  Comfnittee.^^ 

This  he  writes  after  the   Impeachment  was  found'  by  die 
Commons  at  large  ;  but   he  takes  no  account  of  their  pro- 
ceedings ;  imputing   the  whole  to  the  original  Committee, 
f.  e.  the  Committee  of  Secrecy ;  so  called,  I  suppose,  from    |J 
their  being  the  authors  of  twenty  volumes  in   folio,  which    ^ 
will   remain   a  secret  to  all  posterity,  as  nobody  wiH  ever    , 
read  them* — The  same  construction  is  equally  plain  from 
what  immediately  follows  :•— "  The  Report  of  the  Committee  \ 
^  \f  Secrecy  also  states,  that   the   happiness  of  the  naUve 
^*  inhabitants  of  India  has  been  deeply  affected,  their  confi- 
^  dence  in  English  faith  and  lenity  shaken  and  impah^,     I 
^  and  the  character  of  this  nation  wantonly  arid  wickedly  de-    . 
«  graded*^  ^ 

Here    again   you  are    grossly    misled   by  the  omissioii    •  ^ 
of  near  twenty^ne  pages.*     For  the  author,  though  he  is 
here  speaking   of  this  Committee  by  name^  which  brought 
forward  the  Charges  to  the  notice;  of  the  House,  and  which 
he  continues  to  do  onward  to  the  next  select  paragraph  ; 
yet,  by  arbitrarily  sinking  the  whole  context,  he  is  taken  to 
be  speaking  of  the  House  as  a  body^  when   in  the  passage 
next  charged  by  the  information,   he  reproaches  the  accu-  0 
sersof  Mr*  Hastings  ;  although,  so  far  is  he  from  consider- 
ing them  as  the  House  of  Commons,  that  in  the  very  same    j 
page  he  speaks  of  the  Artiides  as  of  the  Charges,  not  even    z 
of  the  Committee,  but  of  Mr*    Burke  alone,  the  most  ac* 
tive  and  intelligent  member  of  that  body,  having  been  cir- 
culated in  India  by  a  relation  of  that  gentleman  :— "  The 
"  Charges  of  Mr.  Burke  have  been  carried  to  Calcutta,  and 
*'  carefully  circulated  in  India.**  \^ 

Now,  if  we  were  consi^ring  these  passagePbf^he  work 
as  calumniating  a  body  of  ^mtlemen,  many  of  whom  I  must 
be  supposed  highly  to  respegt,  or  as  reflecting  upon  my 
worthy  friend  whose  name  I  hav%nentioned,  it  would  give  rise 
to  a  totally  different  inquiry,  wKich  it  is  neither  my  duty  nor* 
yours  to  agitate;  but  surely,  the  more  thgt  conaideration 
obtrudes  itself  upon  us,  the  more  clearly  it  demonstrates  that 
the  author's  whole  direction  was  against  the  individual  ac- 
cusers of  Mr*  Hastings,  and  npt  against  the  House  of  Com- 
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mons,  which  merely  trusted  to  the  matter  they   had  col^ 

lected. 

•  Although,  from  a  caution  which  my  situation  dictates  as 
representing  another,  I  thought  it  my  duty  thus  to  point  out 
to  you  the  real  intention  of  the  author,  as  it  appears  by  the 
fair  construction  of  the  work,  yet  I  protest,  that  in  my  own 
apprehension  it  is  very  immaterial,  whether  he  speaks  of  the 
Committer  or  of  the  house,  provided  you  shall  think  the 
whole  volume  a  bondjide  defence  of  Mn  Hastings*  This  is 
the  great  point  I  ani,  by  all  my  observations  endeavouring 
to  establish,  and  which  I  think  no  man  who  rpads  the'  fol* 
lowing  short  passages  can  doubt.  Very  intelligent  persons 
have  indeed  considered  them,  if  founded  in  facts,  to  render 
every  other  amplification  unnecessary*  The  first  of  them 
is  as  follows: — **  It  was  known,  at  that  time,  that  Mr^ 
Hastings  had  not  cmly  descended  from  a  public  to  a  pri- 
vate station,  but  that  he  was  persecuted'  with  accusation^ 
and  impeachments.  But  none  of  these  suffering  milloTU 
have  sent  their  comjdaints  to  this  eountry ;  not  a  sigh  nor 
^  a  groan  has  been  wafted  from  India  to  Britain.  On  the 
^^  contrary,  testimonies  the  most  honourable  to  the  charac- 
^^  ter  and  merit  of  Mr.  Hastings,  have  bein  transmitted  by 
^*  those  very  princes  whom  he  has  been  supposed  to  have 
**  loaded  with  the  deepest  injuries.'* 

Here,  Gentjemen,  we  must  be  permitted  to  pause  together 
a  little ;  for  in  exsunining  whether  these  pages  were  writ- 
ten as  an  honest  answer  to  the  Charges  of  the  Commons, 
or  as  a  prostituted  defence  of  a  notorious  criminal,  whom  the 
writer  believed  to  be  guilty,t^rM/)i  becomes  material  at  ever  if 
9tep»  For  if  in  any  instance  he  be  detected  of  a  wilful 
misrepresentation,  he  is  no  longer  an  object  of  your  atten- 
tion. , 

Will  the  Attorney  General  p^ceed  then  to  detect  the  hv- 
pocrisy  of  our  author,  by  giving  ns  some  deta'ils  o\  tfic 
proofs  by  which  these  personal  enormities  have  been  estab- 
lished, and  which  the  writer  mijst  he  supposed  to  have  been 
acquainted  liith  ?  I  ask  this  as  the  defender  of  Mr.  Stock- 
dale^  not  of  Mr.  Hastings,  with  Wjji^m  I  have  no  concern. 
I  am  sorry  indeed  to  be  ^^^  oftc^  obliged  to  repeat  this 
protest  :  but  I  really  feel  ni^elf.embarrassed  with  those  re-* 
peated  coincidences  of  deface  which  thicken  on  me  as  I 
a4vance,  and  which  were,  no  doubt^  overlooked  by  the  Com- 
n\ons  when  they  directed  this  interlocutory  inquiry  into  his 
conduct.— I  ask  then,  as  Counsel  for  Mr.  Stockdale^  whether, 
wbea  a  great  state  criminal  is  brought  for  justice  lit  ai>  im« 
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mense  esqsense  to  the  public,  accused  of  the  most  oj^ressive 
cruelties,  and  charged  with*  the  robbery  of.  princes,  and  the 
destruction  of  natioas^-^s  it  not  open  to  any  one  to  ask^  ,. 
Who  are  his  accusers  i     What  are  the   sources  and  the  au- 
thorities of  these  shocking  complaints  ?-— Where  are  the  am- 
bassadors or  memorials  of  those  princes  whose  revejnues  b& 
has  plundered  ? — Where  are  the  witnesses  for  those  unhappy^ 
men  in  whose  persons  the  rights  of  humanity  have  been  vio- 
lated f- — How  deeply  buried  is  the  blood  of  the  innocent,  that 
it  does  not  rise  up  in  retributive  judgment  to  conifound  the 
guilfy !— These  surely  are  questions,  which,  when  a  feUow-    J 
citizen  is  upon  a  long,  painful,  and  expensive  trial,  humaoitjr  P 
has  a  right  to  propose ;  which  the  plain  sense  of  the  ii|p9t 
unlettered  man  may   be  expected  to  dictate,  and  which  aK 
history  must  provoke  from  the  more   enlightened.  .  When   v. 
Cicero  impeached  Verres  before  the  great  tribunal  of  Rome    | 
of  similar  cruelties  add  depredations  in  her  provinces,  .the 
Roman  people  were  not  left  to  such  inquiries^     All  Siciii    ^ 
surroijndedthe  Forum,  demanding  justice  upon  her  plunderer 
and  spoiler,  with  tears  and  imprecations. — It  was  not  by  the 
eloquence  of  the  orator.,  but  by  the  cries  and  tears  of  the  mi- 
serable,  that  Cicero   prevailed  in  that,  illustrious  causc^^ 
Verres  fled  from  die   oaths  of  his  accusers  and  their  wit- 
nesses, and  not  from  the  voice  of  Tully.     To  preserve  the 
fame   of   his   eloquence,  he    composed  his   five   celebrated 
speeches,  but  they  were  never  delivered  against  the  criminal^ 
because  he  had  fled  from  the  city,  appalled  widi  the  sight  oi 
the  persecuted  and  the  oppressed-  -  It  may  be  said,  that  the  J 
cases  of  Sicily  and  India  ^e  widely  diiferent;  perhaps  they 
may  be  ; — whether  they  are  or  not,  is  foreign  to  my  pui;p06e« 
— I  am  not  bound  to  deny  the  possibility  of  answers  to  such    i 
questions  ;  I  am  only  vindicating  the  right  to  ask  them.  ^ 

Gentlemen,  the  author  in  |i^  other  p  issage  which  I  marked 
out  to  your  attention  goes  on  thus  : — ^*'  Sir  John  M acpher- 
^^  son,  and  Lord  Comwallis>  his*  successors  in  office,  have 
^^  given  the  same  voluntary  tribute  ol  approbation  to  his 
*'^  measures  as  Governor  General  of  India*  iHetter  from 
'*  the  former,  dated  the  10th  of  August,  1786,  gives  the 
**  following  account  of  our  dominions  m  Asia  :  *•  The  n*- 
'^  ^  tive  inhabitants  of  this  kingdom  are  the  happiest  and  be^t 
^^  ^  protected  subjects  in  India :  &ur  native  allies  and  tribu* 
^*  *  taries  confide  in  bur  protection ;  the  country  powers  arc  • 
*'  *  aspiring  to  the  friendship  of  the  English ;  aod,  from  the 
'*  *  King  of  Tidore,  towards  New  Guinea,  to  Timur  Shaw, 
''^  '  on  the  banks  of  the  Indus,  there  is  not  ^  state  that  has 
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**^  *  not '  lately  given  us  proofs  of  confidence  and  res- 
pect.''' 

Still  pursuing  the  same  test  of  sincerity,  let  us  examine 
this  defensive  allegation* 

Witt  the  Attorney  General  say  that  he  does  not  believe 
such  a  letter  from  i-oni  Comwallis  ever  existed  ?  No  :— 
for  he  knows  that  it  is  as  authentic  as  any  document  from 
India  upon  the  table  of  the  House  of  Commons* — What  then 
is  the  letter  ?  The  native  inhabitants  of  this  kingdom,  says 
Lord  Comwallis,  (writing  from  the  very  spot,)  are  the  hap- 
piest and  best  protected  subjects  in  India,  &c«  &c.  &c«  The 
ii^abitants  of  this  kingdom! — OJ^what  iingdom  f^-^Of  the 
very  kingdom  which  Mr.  Hastings  had  just  returned  from 
governing  for  thirteen  years,  and  for  the  mis-government 
and  desolation  of  which,  he  stands  every  day  as  a  criminal, 
-or  rather  as  a  spectacle,  before  us.  This  is  matter  for  serious 
reflection ;  and  fully  entitles  the  author  to  put  the  question, 
which  immediately  follows  :  ^*  Does  this  authentic  account 
^  of  the  administration  of  Mr.  Hastings,  and  of  the  state  of 
"  India,  correspond  with  the  gloomy  picture  of  despotism 
•*  and  despair  drawn  by  the  Committee  of  Secrecy  ?" 

Had  that  picture  been  even  drawn  by  the  House  of  Com- 
mons itself,  he  would  have  been  fully  justified  in  asking  this 
question ;  but  you  observe  it  has  no  bearing  on  it; — the  last 
words  not  only  entirely  destroy  that  interpretation,  but  also 
the  meaning  of  the  vtry  next  passage,  which  i^  s^cted  by 
the  Information  as  criminal,  viz.  **  What  credit  can  we 
*^  give  to  multiplied  and  accumulated  Charges,  when  we  find 
^  that  they  originate  from  misrepresentation  and  false- 
"Rood?" 

This  passage,  which  is  charged  as  a  libel  on  the  Commons, 
when  thus  compared  with  its  immfidiate  antecedent,  can  bear 
but  one  construction.  It  is  in||>ossible  to  contend  that  it 
charges  misrepresentation  on  the  House  that  found  the  Im- 
peachment, but  upon  the  Committee  of  Secrecy  yx^t  before  ad- 
verted to,  jiho  were  supposed  to  have  selected  the  matter, 
and  brougN^t  before  the  whole  House  for  judgment. 

I  do  not  mean,  as  I  have  o&^^^ld  you,  to  vindicate  any 
calumny  on  that  honourable  Q^mptee,  or  upon  any  indivi- 
dual of  it,  any  more  than  uiini  4U£^ommons  at  large  ; — but 
THE  Defendant  is  not  %HAltGife  by  this  Information 

WITH  ANT  SUCH  OFFENCES. 

Let  me   here  pause   once  more  to  ask  you,  whether  the 
'book  ia  its  genuine  state,  as  far  as  we  liave  advanced  in  it. 
Vol.  I.  48 
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makes  the  same  impression  on  your  minds  now,  as/when  it 
was  first  read  to  you  in  detached  passages  ;  and  wh^therf  if 
I  were  to  tear  off  the  first  part  of  it  which  I  hold  in  iny  hand, 
and  give  it  to^^pu  as  an  entire  work,  the  first  and  last  pas- 
sages which  have  been  selected  as  Ubels  on,  the  Cpmmoiis, 
would  now  appear  to  be  so,  when  blended  with  the  interja- 
cent parts.  I  do  not  ask  your  answer.— I  shall  have  it  in 
your  verdict.  The  question  is  only  put  to  direct  your  atten- 
tion in  pursuing  the  remainder  of  the  volume  to  this  main 

point, — I^  IT  AN  HONEST  SERIOUS    DEFENCE  ?—For  this  pQT- 

pose,  and  as  an  exajnple  for  all  pthers,  I  will  read  the  au-  i 
thor's  entire  answeiT  to  theJirst  Article  of  Charge  concenung  ^ 
Cheit  Sing,  the  Zemindatrof  Benaxres,  and  leave  it  to  your 
impartial  judgments  to  determine,  whether  it  be  a  n^cre 
cloak  and  cover  for  the  slander  imputed  by  the  Information  to  J 
the  concluding  sentence  of  it,  which  is  the  only  part  attacked;  J 
or  whether,  on  the  contrary,  that  conclusion  itself,  whai  ' 
embodied  with  what  goes  before  it,  does  not  stand  explained  ^ 
and  justified? 

^^  The  first  Article  of  Impeachment,'^  continues  our  auAoTf 
^^  is  concerning  Cheit  Sing,  die  Zemindar  of  Benares»  fiul* 
"  want  Sing,  the  father  of  this  Rajah,  was  merely  an  JbmAi 
**  or  farmer  and  collector  of  the  revenues  for  Sujah  ul  Dow- 

lah,  Nabob  of  Oude,  and  Vizir  of  the  Mogul  empiret 

When,  on  the  decease  of  his  father,  Cheit  Sing  w^  cod« 
**  firmed  in  the  ofRce  of  collector  for  the  Vizir,  he  paid 
^^  200,000  pounds  as  a  gift  or  nuzzeranahy  and  an  additioaal 
"  rent  of  30,000  pounds  per  annum*  # 

^^  As  the  father  was  no  more  than  an  Aumil,  the  son  suc^ 
*'  ceeded  only  to  his  rights  and  pretensions.    But  by  a  sanfiud 
^'  granted  to  hitn  by  the  Nabob  Sujah  Dowlah  in  September    1 
^^  1773,  through  the  influ^c^  of  Mr.  Hastings,  he  acquixted 
^^  a  legal  title  to  property  lOrthe  land,  and  was  raised  from 
^^  the  office  of  Aumi I  to  the  rank  of  Zemindar.     About  four 
**  years  after  the  death  of  Bulwant  Sing,  the  Governor  Gc- 
^^  neral  and  Council  of  Bengal  obtained  the  sovereign^  para- 
^^  mount  of  the  province  of  Benares.     On  the  tr^fer  of  tUs 
**  sovereignty  the   Govenwor  and  Council  proposed  a  new 
*^  grant  to  Cheit  Sing,  coHSrming  his  former  privileges,  and 
^*  conferring  upon  him  the  addition  of  the  sovereign  ri^tB 
**  of  the  Mint,  and  the  powers  of  trimiual  justice  with  regard 
"  to  life  and  death.     He  was  then  recogqised  by  the.Compi^^ 
**  ny  as  one  of  their  Zianindars  ;  a  tributary.  8iib|ect,  or  feu*jr 
"  datory  vassal,  of  the  British  empire  in  Inm^t^    TIlc  feu- 
^  dal  system,  which  was  formerly  supposed  tobe.pecSjfrto    * 
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*'  our  Gothic  ancestors,  has  always  prevailed  in  the  East. 
**  In  every  description  of  that  form  ol  government,  notwith-^ 
^  standing  accidental  variations,  there  are  two  associations 
**  expressed  or  understood;  one  for  internal  security,  the 
^  other  for  external  defence.  ITie  King  or  Nabob  confers 
**  protection  on  th^  feudatory  baron  as  tributary  prince,  on 
*'  condition  of  an  annual  revenue  in  the  time  of  peace,  and 
**  of  military  service,  partly  commutable  for  money,  in  the 
**  time  of  War.  The  feudal  incidents  iu  the  middle  ages  in 
**  Europe,  the  fine  paid  to  the  superior  on  marr?age^wardshlpy 
"**  reliefs  &c;  correspond  to  the  annual  tribute  in  A|^a. 
"  Military  service  m  war,  and  extraordinary  aids  in  the 
**  event  of  extraordinary  emergencies,  were  common  to 
w  both.* 

"  When  the  Governor  General  of  Bengal,  in  1778,  made 
**  an  extroardinary  demand  on  the  Zemindar  of  Benares  for 
"**  five  lacks  of  rupees,  the  British  empire*  in  that  part  of  the 
**  world,  was  surrounded  with  enemies  which  tKreatened  its 
"destruction.  In  1779,  a  general  confederacy  was  formed 
^  among  the  great  powers  of  Indostaa  for  the  expulsion  of  the 
"  English  from  their  Asiatic  dominions.  At  this  crisis  the 
**  expectation  of  a  French  armament  augmented  the  general 
^*  calamities  of  the  country.  Mr.  Hastings  is  charged  by 
"  the  Committee  with  making  his  first  demand  under  the  false 
**  pretfence  that  hostilities  had  commenced  with. .  France. 
**  Such  an  insidious  attempt  to  pervert  a  meritorious  action 
**  into  a  crime  is  new — even  in  the  history  of  impeachments. 
**  On  the  7th  of  July   1778,  Mr.  Hastings  received  private 

•  **  Notwithstanding  this  analogy,  the  powers  and  privileges  of  a  Zemindar 
*'  have  never  been  so  well  ascertained  and  defined  as  those  of  a  baron  in  the 
**  fi^udalages.  Though  Uie  oiEoe  has  usiialb|^sccnded  to  the  posterity  of  the 
•*  Zemindar,  under  tiie  ceremony  of  fine  «ia  investiture,  a  material  decrease 
"  in  the  cultivation,  or  decline  in  populJPon  of  the  district,  has  sometimes 
<*  been  considered  as  a  ground  to  dispossess  liim.  When  Zemindars  have  fail- 
'*  ed  in  their  engagements  to  the  state,  though  not  to  the  extent  to  justify 
**  expulsion,  supervisors  have  been  oAen  sent  into  the  Zemindaries;  who  have 
"  farmed  out  tjie  lands,  and  exercised  authority  under  the  Duannee  laws,  in- 
*'  dependent  of  the  Zemindar.  These  circumstances  strongly  mark  Uieir 
'*  dependence  on  the  Nabob.  About  a  yettfM^r  the  departure  of  Mr.  Hastings 
**  from  India,  the  question  concernineml^rmts  of  Zemindars  was  agitated  at 
<*  great  length  in  Calcutu ;  and  af t^gK'fiiUest  and  most  accurate  investi^a- 
«*  tion,  the  Governor  General  and  f^picil  gave  it  as  tlieir  deliberate  opinion 
"  to  the  Court  of  Directors,  that  the  poperty  of  the  soil  is  not  in  the  Zemindar 


"  vant  oC  the  Circar  (govemmeht,)  and  ready  to  obey  your  orders.*    The 
''  same  4|nd  ofiice  of  Zesnindar  is  not  of  Hindoo,  but  Mogul  institution." 
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^^  intelligence  from  an  English  merchant  at  Cairo,  that  war 
"  had  been  declared  by  Great  Britain  on  the  23d  of  March, 
"  and  by  France  on  the  30th  of  April.     Upon  this  intelli- 
^^  gence,  considered  as  authentic,  it  was  determined  to  attack 
*'  all  the  French  settlements  in  India.     The  information  was 
*'  afterwards  found  to  be  premature  \  but  in  the  latter  end  of 
**  August  a  secret  dispatch  was  received  from  England,  au- 
^^  thorizing  and  appointing  Mr.  Hastings  to  take  the  measures 
*V  which  he  had  already  adopted  in  the  preceding  month. 
*'  The  Directors  and  the  Board  of  Control  Jiave  expressed 
*'  their  approbation  of  this  transaction,  by  liberally  rewarding 
"  Mr.  Baldwyn>  the  merchant,  for  sending  the  earliest  in- 
*'  tclligence  he  could  procure  to   Bengal.     It  was  tiuo  day$ 
^  after  Mr.  Hastings'  informaiion  of  the  French  war,  that 
*'  lie  formed  the  resolution  of  exacting  the  five  lacks  of  rupees 
'^  from  Cheit  Sing,  and  would  have  made  simtlar  exactiofU 
^*"  from  all  the  dependencies  of  the  Company  in  India,  hai||^ 
^^  they  been  in  the  same  circumstances.     The  fact  is,  that  the 
^^  great   Zemindars  of  Bengal  pay  as  much  to  Government 
as  their  lands  can  aifbrd. — Cheit  Sing's  collections  were 
above  fifty  lacks,  and  his  rent  not  twenty-four. 
^^  The  right  of  calling  for  e;Ktraordinary  aids  and  milit^ 
ry  service  in  times  of  danger,  being  imiversally  estaUidicd 
in  India,  as  it  was  formerly  in  Europe  during  the  feudal 
*^  times,  the  subsequent  conduct  of  Mr.  Hastings  is  ^|splain- 
**  ed  ana  vtfidicated.    The  Governor  General  and  Council 
of  Bengal  having   made  a  demand  upon  a  tributary  Ze* 
mindar  for  three  successive  years,  and  that  demand  hav* 
ing  been  resisted  by  their  vassal,  they  are  justified  in  his 
punishment.     The  necessities  of  the  Company,  in  conse- 
quence of  the  critical  situation  of  their  affairs  in  1781, call- 
ing for  a  high  fine ;  tht  ability  of  the  Zemindar,  who  pos- 
sessed near  two  crores  ofiupees  in  money  and  jewels,  to  pay 
the  sum  required ;  his  backwardness  to  comply  with  the  de- 
mands of  his  superiors ;  his   disaffection  to   the  English 
interest,  and  desire  of  revolt,  which  even  then  began  to 
appear,   and   were  afterwards  conspicuous,  fuUy  justify 
Mr.  Hastings  in  every   subsequent  step  of  his  conduct. 
In  the  whole  of  his  proceedings  it  is  manifest  that  he  had 
not  early  formed  a  design  hostile  to  the  Zemindar,  but  was 
regulated  by  events  which  he  could  neither   foresee  nor 
control.     When  the  necessary  measures  which  he  had  tfc 
ken  for  supporting  the  authority    of  the    Company,  l^ 
punishing  a  refractor}'  vassal,  were  thwarted  and  defeat- 
ed  by  the  barbarous  massacre  of  the  British  troops,  and 
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>^  the  rebellion  of  Cheit  Sing,  the  appeal  was  made  to  arms, 
^^  an  unavoidable  revolution  took  place  in   Bippares,   and 
'^  the   Zemindar  became  the  author  of  his  o#n  destruc- 
}'  tion/' 

Here  follows  the  concluding  passage  which  is  arraigned  by 
the  Information : 

**  The  decision  of  the  House  of  Commons  on  this  Charge 
^^  against  Mr.  Hastings,  is  one  of  the  most  singular  to  be 
**  met  with  in  the  annals  of  Parliament.  The  Minister,  who 
•*  was  followed  by  the  majoritji,  vindicated  him*  in  every 
^^  thing  that  he  had  donCy  and  found  him  blameable  only  for 
^^  what  he  intended  to  do  ;  justifieit  every  step  of  his  conduct, 
*'  and  only  criminated  his  proposed  intention  of  converting 
^  the  crimes  of  the  Zemindar  to  the  benefit  of  the  state,  by 
*^  a  fine  of  fifty  lacks  of  rupees*  An  impeachment  of  error 
>.'  in  judgment  with  regard  to  the  quantum  of  a  fine,  and 
fc  **  for  an  intention  that  never  was  executed,  and  never  known 
^  *t  to  the  offending  party,  characterizes  a  tribimal  o^  inquisi^ 
**  tion  rather  than  a  Court  of  Parliament." 

Gentlemen,  I  am  ready  to  admit  that  this  sentiment 
might  have  been  expressed  in  language  more  reserved  and 
yarded ;  but  you  will  l^k  to  the  sentiment  itself,  rather 
tfaan  to  its  dress  ; — rto  ih^nindoi  the  writer,  and  not  to  the 
bluotness  with  which  he  may  happen  to  express  it.  It  is  ob- 
vioasl||the  Janeuage  of  a  warm  man,  engaged  in  the  honest 
defence  of  his  friend,  and  who  is  brought  to  what^e  thinks 
a  just  conclusion  in  argument,  «rhich  perhaps  becomes  offen- 
sive in  proportion  to  its  truth.  Truth  is  undoubtedly  no  war- 
rant for  writing  what  is  reproachful  of  any  private  man.— If 
a  member  of  society  lives  within  the  law,  then,  if  he  offends, 
it  is  against  God  alone,  and  man  has  nothing  to  do  with 
him ;  and  if  he  transgress  the  laMRs^  the  libeller  should  ar- 
raign him  before  them,  instead  of  presuming  to  try  him  him- 
selH  But  as  to  writings  on  general  subjects,  which  art- 
net  charged  as  an  infringement  on  the  rights  of  individuals, 
but  as  of  a  seditious  tendency,  it  is  far  otherwise.  When, 
in  the  progress  either  of  legislation,  or  of  high  national  jus- 
tice in  Parliament,  they  who  are  .amenable  to  no  law,  are 
supposed  to  have  adopted  through  mistake  or  error  a  prin- 
ciple which,  if  drawn  into  pred^dent,  might  be  dangerous  to 
the  public,-— I  shall  not  admit  it  to  be  a  libel  in  th^  course 
^a  legal  and  bona  Jide  publication^  to  state  that  such  aprinci- 
I.  Ipe  had  in  fact  been  adofjted.  The  people  of  England  are 
not  to  be  kept  in  the  dark>  touching  the  proceedings  of  their 
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ewn  representatives.     Let  us  therefore  coolly  examine  thii 
supposed  c^ence,  and  see  what  it  amounts  to* 

First,  was  not  the  conduct  of  the  Right  Honourable  Gen- 
tleman, wh6se  name  is  here  motioned,  exactly  what  it  is 
represented  i^---Will  the  Attorney  General,  who  was  present 
in  the  House  of  Commons,  say  that  it  was  not  f — Did  not 
the  Minister  vindicate  Mr.  Hastings  in  what  he  had  done^ 
and  was  not  his  consent  to  that  Article  of  the  Impeachment 
fiunded  on  the  intention  only  of  levying  a  fine  on  the  Zemin- 
dar for  the  service  of  the  State,  beyond  the  quantum  which  he, 
the  Minister,  thought  reasonable? — What  else  is  this  but 
an  impeachment  of  error  in  judgment  in  the  quantum  of  a 
fine  ? 

So  mucK  for  the  first  part  of  the  sentence,  which,  regarding 
Mr.  Pitt  only,  is  foreign  to  our  purpose  ;  and  as  to  the  ktt 
part   of  it,  which    imputes  the  sentiments  of  the  Mini 
to  the  majority  that  followed  him  with  their  votes  on  the  q 
tion,  tha|jippears  to  me  to  be  giving  handsome  credit  tothe 
jority  fornavingvoted  from  conviction,  and  not  from  courtesy 
to  the  Minister.  To  have  supposed  otherwise,  I  dare  not  say, 
would  have  been  a  more  natural  libel,  but  it  would  certaidy 
have  been  a  greater  one. — ^The  sum  and  substance  therefore 
of  the  paragraph  is  only  this  :  thff  an  impeachment  for  enrof 
in  judgment,  is  not  consistent  with  the  theory  or  the  practice 
of  the  English  Government.     So  say  I. — I  say,  wi^(pat  It* 
serve,  sp^eaking  merely  in  the  abstract,  and  not  meaning  to 
decide  upon  the  merits  of  Mr.   Hastings'    cause,  that  M 
hnpeachment  for  an  error  in  judgment   is  contrary  to  the 
whole  spirit  of  English  criminal  justice,  which,  though  not 
binding  on  the  House    of   Commons,  ought  to  be  a  guide 
to  its  proceedings.      I  say  that  the  extraordinary  jurisdic- 
tion  of  impeachment  ought   never  to   be    assumed  to  ex- 
pose error,  or  to  scourge  misfortune,  but  to  hold  up  a  terriUc 
example  to  corruption  and  wilful  abuse  of  authority  oy  extrale- 
gal pains.  If  public  men  are  always  punished  with  due  severity, 
when  the  source  of  their  misconduct  appears  to  have  beai 
selfishly  corrupt   and  criminal^  the  public  can   never  sufer 
when  their  errors  are  treated  with  gentleness.     From  sudi 
protection  to  the  magistrate,  no  man  can  think  lightly  of  die 
charge  of  magistracy  itself,  when  h^  sees,  by   the  language 
of  the  saving  judgment,  that  the  only  title  to  it  is  an  hooeit 
and  zealous  intention.     If  at  this  moment.  Gentlemen,  orijn 
dped  in  any  other  in  the  whole  course  of  our  history,  t^p 
people  of  England  were  to  call  upon  every  man  in  this  in^ 
peaching  House  of  Commons,  who  had  given  his  voice  oo 
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:  questions,  or  acted  in  authority  civil  or  military,  to 
*r  for  the  issues  of  our  councils  and  our  wars,  and  if 
It  single  intentions  for  the  public  service  were  refused 
iwers  to  impeachmentsfrwe  should  have  many  relations 
mm  for,  and  many  friends  to  deplore.  For  my  own 
Gentlemen,  I  feel,  I  hope,  for  my  country  as  much  as 
lan  that  inhabits  it ;  but  I  would  rather  see  it  fall,  and 
ried  in  its  ruins,  than  lend  my  voice  to  wound^  any  mir 
,  or  other  responsible  person,  however  unfortunate,  who 
airly  followed  the  lights  of  his  understanding  and  the 
es  of  his  conscience  tor  their  preservation* 
ntlemen,  this  is  no  theory  of  mine ;  it  is  the  language 
iglish  law,  and  the  protection  which  it  affords  to  ev^;^ 
n  office,  from  the  highest  to  the  lowest  trust  of  Govehi- 
— In  no  one  instance  that  can  be  named,  foreign  or 
Stic,  did  the  Court  of  King's  Bench  ever  interpose  its 
ordinary  jurisdiction,  by  information,  against  ^ny  ma- 
te for  the  widest  departure  from  the  rule  of  His  duty, 
•ut  the  plainest  and  clearest  proof  of  corruptioju  To 
such  application,  not  so  supported,  the  constant  answer 
»een.  Go  to  a  Grand  Jury  with  your  complaint. — God 
1  that  a  magistrate  shdfpd  suffer  from  an  error  in  judg- 
,  if  his  purpose  was  honestly  to  discharge  his  trust. — 
annpt  stop  the  ordinary  course  of  justice ;  but  wherever 
Zo^am  has  a  discretion,  such  a  magistrate  is  entitled  to 
otection*  I  appeal  to  the  noble  Judge,  and  to  every 
ivho  hears  me,  for  the  truth  and  universality  of  this  po- 
!•  And  it  would  be  a  strange  solecism  indeed  to  assert, 
n  a  case  where  the  Supreme  Court  of  criminal  justice 
e  nation  would  refuse  to  interpose  an  extraordinary  ^ 
;h  a  legal  jurisdiction,  on  the  principle  that  the  ordinary 
ition  of  the  laws  should  never  be  exceeded,  but  for  the 
hment  of  malignant  guilt,  the  Commons,  in  their  higher 
i^y^  growing  out  of  the  same  constitution,  should  reject 
irinciple,  and  stretch  them  still  farther  by  a  jurisdiction 
nore  eccentric* — Many  impeachments  have  taken  place, 
ise  the  law  could  not  adequately  punish  the  objects  of 
;  but  who  ever  heard  of  one  %ing  set  on  foot  because 
aw  upon  principle  would  not  ptiiish  them  ? — Many  im- 
tments  have  been  adopted  for  a  hi- her  example  than  a 
cution  in  the  ordinary  Courts,  but  surely  never  for  a 
ent  example. — ^The  matter  therefore,  in  the  offensive  pa- 
ph,  is  not  only  an  indisputable  truth,  but  a  truth,  in  the 
igatiou  of  which  we  are  all  deeply  concemfd. 
hether  Mr.  Hastings,  in  the  particular  instance,  acted 
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from  corrug|ion  or  f  om  zeal  for  his  employers,  is  what  I 
have  nothing  to  do  >  ith ; — it  is  |o  be  decided  in  judgment; 
my  duty,  stops  with  wishing  him,  as  I  do,  an  honourable  de- 
liverance. Whether  the  Minist#  or  the  Commons  meant  to 
found  this  Article  of  the  Impeachment,  on  mere  error  without 
corruption,  is  likewise  foreign  to  the  purpose. — The  author 
could  oid|F  judge  from  what  was  said  and  done  on  the  occa« 
slon.  Jme.only  sought  to  guard  the  principle,  which  is i 
coinmoni^^terest,  and  the  rights  of  Mr-  Hastings  under  it.— 
He  was  therefore  justified  in  publishing,  that  an  Impeach- 
ment,  founded  injerror  in  judgment,  was  to  all  intents  and 
purposes  illegal,  unconstitutional,  and  unjust. 

Gentletn^n,.  it  is  now  time  for  us   to  return  again  to  die 
work  under  examination. — ^The  author,  having  discussed 
whole  of  the  first  Article  through  so  many  pages,  wit 
even  the  imputation  of  an  incorrect  or  intemperate  expre 
except  ip  the  concluding  passage,  Tthe  meaning  of  wt 
trust  I  have  explained,)  goes  on  with  the  same  earnest  di.  ^ 
v^sition  to  the  discussion  of  the  second  charge  respecting  die 
princesses  of  Oude,  which  occupies  eighteen  pages,  not  one 
^^yllable  of  which  the  Attorney  Goieral  has  read,  and  on  whidi 
U|f  re  is  not  even  a  gl^ince  at  thdBiouse  of  Commons.    Hie 
w^ole  of  this  Answer  is  indeed  so  far  from  being  a  mere  doak 
forl^e  introduction  of  slander,  that  I  aver  it  to  be  o^  of  tibe 
most  masterly  pieces  of  writing"  I  ever  read  in  my  lifff— Flan 
thcdce  he  goes   on  to  the  charge  of  contracts  and  salaries 
which  occupies  five  pages  more,  in  which  there  is  w^^ 
glance  at  the  House  of  Commons^  nor  a  word  read  by  the  h" 
torney  General. — He  afterwards  defends  Mn  Hastings  against 
<#ie  Charges  respecting  the  opium  contracts.     Not  a  gkmce 
at  the  House  of  Commons;  not  a  xvord  by  the  Attorney  Cent- 
ral.    And,  in  short,  in   this    manner  he  goes  on  with  die 
others  to  the  end  of  the  book. 

Now  is  it  possible  for  any  human  being  to  believe  that  a 
man,  having  no  other  intention  than  to  viKfy  the  House  of 
Commons,  C^  ^^^*  Information  charges^ J  should  yet  keephis 
mind  thus  fixed  and  settled  as  the  needle  to  the  pole,  upon  the 
serious  merits  of  Mr.  Hastings'  defence,  without  ever  stray- 
ing into  matter  even  questionable,  except  in  the  two  or  dirce 
selected  parts  out  of  two  or^three  h^dred  pages  ? — ^This  ba 
forbearance  which  could  not  have  existed^  if  calumny  and  de* 


traction  had  been  the  malignant  objects  which  led  hifn  to||| 
inquiry  and  publication. — The  whole  fallacy,  therefore,  arw 
from  holdpg  up  to  view  a  few  detached  passages,  and  care- 
fully concealing  the  general  tenour  of  the  hcipk.  • 
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Having  now  finished  most,  if  not  all  of  these  critical  ob- 
servations, which  it  has  been  my  duty  to  make  upon  this  un- 
fair mode  of  prosecution  ;  it  is  but  a  tribute  of  common  jus* 
tice  to  the  Attorney  General,  (and  which  my  personal  regard 
for  him  makes  it  more  pleasant  to  pay,)  that  none  of  my  com- 
mentaries reflect  in  the  most  distant  manner  upon  him  ;  nor 
upon  the  Solicitor  for  the  Crown,  who  sits  near  me,  who  is 
a  pers6n  of  the  most  correct  honour ; — far  from  it.  The 
Attorney  General  having  orders  to  prosecute,  in  consequence 
of  the  Address  of  the  House  to  His  Majesty,  had  no  choice 
in  the  mode ; — ^no  means  at  all  of  keeping  the  Prosecutors 
before  you  in  countenance,  but  by  the  course  which  has  been 
pursued; — but  so  far  has  he  been  from  enlisting  into  the 
cause  those  prejudices,  which  it  is  not  difficult  to  slide  into 
a  business  originating  from  such  exalted  authority,  he  has 
honourably  guarded  you  against  them ; — pressing  indeed  se- 
verely upon  my  Client  with  the  weight  of  his  ability,  but 
Bot  with  the  glare  and  trappings  of  his  high  office. 

Gentlemen,  I  wish  that  my  strength  would  enable  m<;  to 
convince  you  of  the  author's  singleness  of  intention,  and  of 
the  merit  and  ability  of  his  work,  by  reading  the  whole  that 
remains  of  it.  But  my  vqice  is  already  nearly  exhausted  ;— 
I  am  sorry  my  clieitt  should  be  a  sufferer  by  my  infirmity. — 
One  passage,  however,  is  too  striking  and  important  to  be 
pa^ed  over ;  the  rest  I  must  trust  to  your  private  examina- 
tion. The  author  having  discussed  all  the  Charges,  article 
.1^  article,  sums  them  all  up  with  this  striking  appeal  to  his 
readers : 

**  The  authentic  statement  of  facts  which  has  been  given, 
*^  and  the  arguments  which  have  been  employed,  are,  I  think, 
''  sufficient  to  vindicate  the  character  and  conduct  of  Mr. 
**  Hastings,  even  on  the  maxims  of  European  policy.  When 
**  he  was  appointed  Governor  General  of  Bengal,  he  was 
*'  invested  with  a  discretionary  power  to  promote  thje  inte- 
^  rests  of  the  India  Company,  and  of  the  British  empire  in 
"  that  quarter  of  the  globe.  The  general  instructions  sent 
**  to  him  from  his  constituents  were,  *  That  in  all  your  delu 
"  *  berat'ions  and  resolutions^  you  make  the  safety  and prospe- 
**  *  rity  of  Bengal  your  principal  object^  andjix  your  atten- 
•*  '  tion  on  the  security  of  the  possessions  and  revenues  of  the 
"  *  Company*^  His  superior  genius  sometimes  acted  in  the 
"  spirit,  raUier  tha^  complied  with  the  letter,  of  the  law ;  but 
he  discharged  the  trust,  and  preserved  the  empire  commit- 
ted to  his  care,  in  the  same  way,  and  with  greater  splen- 
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^'  dour  and  success  than  any  of  his  predecessors  in  pffice; 
"  his  departure  from  India  was  marked  with  the  lamentations 
'•  of  the  natives,  and  the  gratitude  of  his  countrymen;  and 
^  on  his  return  to  England,  he  received  the  cordial  congra- 
"  tula^ions  of  that  numerous  and  respectable  society^  whose 
^^  interests  he  had  promoted,  and  whose  dominions  he  had 
"  protected  and  extended." 

Gentlemen  of  the  Jury — If  this  be  a  wilfully  false  account 
of  the  instructions  given  to  Mr.  Hastings  for  his  govern- 
ment, and  of  his  conduct  under  them,  the  author  and  pub- 
lisher of  this  defence  deserve  the  severest  punishment,  for  a 
mercenary  imposition  on  the  public. — But  if  it  be  true  that 
he  was  directed  to  make  the  safety  and  prosperity  of  Bengal 
the  first  object  of  his  attention^  and  that,  under  his  adminis- 
tration, it  has  been  safe  and  prosperous ; — if  it  be  true  that  the 
security  and  preservation  of  our  possessions  and  revenues  io 
Asia  were  marked  out  to  him  as  the  great  leading  principle  oim 
his  government,  and  that  those  possessions  and  revenues," 
amidst  unexampled  dangers,  have  been  secured  and  preser- 
ved ;  then  a  question  may  be  unaccountably  mixed  with  your 
consideration,  much  beyond  the  consequence  of  the  present 
prosecution,  involving,  perhaps,  the  merit  of  the  impeachmcot 
itself  which  gave  it  birth ; — a  question  which  the  Commons, 
as  prosecutors  of  Mr.  Hastings,  should  in  common  prudence 
have  avoided  ;  unless,  regretting  the  unwieldy  length  of  their 
proceedings  against  him,  they  wished  to  afford  him  the  op- 
portunity of  this  strange  anomalous  defence* — For  althoug|i 
I  am  neither  his  counsel,  nor  desire  to  have  any  thing  to  do 
with  his  guilt  or  innocence ;  yet,  in  the  collateral  defence  of 
my  Client,  I  am  driven  to  state  matter  which  may  be  consi- 
dered by  many  as  hostile  to  the  Impeachment.  For  if  our 
dependencies  have  been  secured,  and  their  interests  promoted, 
I  am  driven  in  the  defence  of  my  Client  to  remark,  that  it  is 
mad  and  preposterous  t©  bring  to  the  standard  of  justice  and 
humanity,  the  exercise  of  a  dominion  founded  upon  violence 
and  terror.  It  may,  and  must  be  true,  that  Mr.  Hasthigs 
has  repeatedly  offended  against  the  rights  and  privileges  ol 
Asiatic  government,  if  he  was  the  faithfu^  deputy  of  a  power 
which  could  not  maintain  itself  for  aH  hour  without  trampling 
upon  both : — ^he  may  and  must  have  ofiiended  against  the  laws 
of  God  and  nature,  if  he  was  the  faithful  viceroy  of  an  empirr 
ivrested  in  blood  from  the  people  to  whom  God  and  nitfure 
had  given  it :— he  may  and  must  have  preserved  that  unjust 
dominion  over  timorous  and  abject  nations  by  a  terrifying* 
overbearing,  insulting  superiorit}',  if  he  was  the  faith&l  ad- 
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ministrator  of  your  govenitnent,  which  having  no  root  in  con- 
sent or  affection,— -no  foundation  in  similarity  of  interests, — 
nor  support  from  any  one  principle  which  cements  men  to- 
gcther  in  society,  could  onfy  be  upheld  by  alternate  stratagem 
and  force.  The  unhappy  people  of  India,  feeble  and  effemi- 
nate as  thev  are  from  the  softness  of  their  climate,  and  sub- 
dued  and  broken  as  they  have  been  by  the  knavery  and  strength 
of  civilization,  still  occasionally  start  up  in  all  the  vigourand 
intelligence  of  insulted  nature : — ^to  be  governed  at  all,  they 
must  be  governed  with  a  rod  of  iron ;  and  our  empire  in  tlw 
East  would,  long  since,  have  been  lost  to  Great  Britain,  if  civil 
skill  and  military  prowess  had  not  united  their  eiFbrts  to  sup- 
port an  authority — ^which  Heaven  never  gave, — ^by  means 
which  it  never  can  sanction* 

Gentlemen,  I  think  I  can  observe  that  vou  are  touch- 
ed  with  this  way  of  considering  the  subject :  and  I  can 
account  for  it.— I  have  not  been  considering  it  through 
the  cold  medium  of  books,  but  have  been  speaking  of  mati 
and  his  nature,  and  of  human  dominion,  from  what  I  have 
seen  of  them  myself  amongst  reluctant  nations  submitting  to 
our  authority. — I  know  what  they  feel,  and  how  such  feel- 
ings can  alone  be  repressed. — I  have  heard  them  in  my 
youth  from  a  naked  savage,  in  the  indignant  character  of  a 
prince  surrounded  by  his  suWects,  addressing  the  Govern- 
or of  a  British  colony,  holdmg  a  bundle  of  sticks  in  his 
hand,  as  the  notes  of  his  unlettered  eloquence  : — Who  is 
ibt  V^  said  the  jealous  ruler  ovqv  the  desert,  encroached  upon 
DV  the  restless  foot  of  English  adventure — "  who  is  it  that 
**  causes  this  river  to  rise  in  the  high  mountains,  and  to 
^  empty  itself  into  the  ocean  ? — Who  is  it  that  causes  to 
*'  blow  the  loud  winds  of  winter,  and  that  calms  them 
"  again  in  the  summer  ? — ^Who  is  it  that  rears  up  the  shade 
**  of  those  lofty  forests,  and  blasts  them  with  the  quick 
*•  lightning  at  his  pleasure  f— TTie  same  Being  who  gave  to 
**  you  a  country  on  the  other  side  of  the  waters,  and  gave 
"  ours  to  us  :  and  by  this  title  we  will  defend  it,"  said  the 
wanjibr,  throwing  down  his  tomahawk  upon  the  ground, 
and'  raising  the  war-soiibd  of  his  nation. — ^These  are  the 
feelings  of  subjugated  liian  all  round  the  globe  ;  and  depen<l 
upon  it,  nothing  but  f^^  will  control  where  it  is  vain  to  look 
for  affection. 

These  reflections  are  the  only  antidotes  to  those  anathemas 
of  super-human  eloquence  which  have  lately  shaken  thesr 
walls  that  surround  us  ,•— but  which  it  unaccountably  falls 
to  my  province,  whether  I  will  or  no,  a  little  to  stem  tL; 
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torrent  of,— by  reminding  you  that  ^ou  have  ^  mig^^  swqf, 
in  Asia,  which  cannot  be  maintained  by  the  finer  8]rmpa- 
thies  of  life,  or  the  practice  of  its  charities  and  affections; 
what  will  they  do  for  you  when  surrounded  by  two  hun- 
dred thousand  men  with  artilleiy,  cavalry,  and  elephants, 
calling  upon  you  for  their  dominions  which  you  have  robbed 
them  of  I  Justice  may,  no  doubt,  in  such  a  case  forbid 
the  levying  of  a  fine  to  pay  a  revolting  soldiery  ;— <a  treaqr 
may  stand  in  the  way  of  increasing  a  tribute  to  keep  up  the 
very  existence  of  the  government ;— and  delicacy  for  women 
may  forbid  all  entrance  into  a  Zenana  for  money,  whatever 
may  be  the  necessity  for  taking  it. — All  these  things  must 
ever  be  occurring. — But  under  the  pressure  of  such  con- 
stant difficulties,  so  dangerous  to  national  honour,  it  mig^ 
b,e  better  perhaps  to  think  of  efiectually  securing  it  altoge- 
ther, by  recalling  our  troops  and  our  merchants,  and  aban- 
doning our  Oriental  empire.  Until  this  be  done,  neither  re-  ^ 
ligion  nor  philosophy  can  be  pressed  very  far  into  the  aid  of 
reformation  and  punishment.  If  Englsmd,  from  a  lust  of 
ambitioji  and  dominion,  will  insist  on  maintaining  despo- 
tic rule  over  distant  and  hostile  nations,  beyond  all  compa- 
rison more  numerous  and  extended  than  herself,  and  gi¥e» 
commission  to  her  viceroys  to  govern  them  with  no  other  in- 
structions than  to  preserve  them,  and  to  secure  perma- 
nently their  revenues  ;  with  what  colour  of  consistency  or 
reason  can  she  place  herself  in  the  moral  chair,  and  affect 
tb  be  shocked  at  the  execution  of  her  own  orders ;  advertina 
to  the  exact ,  measure  of  wickedness  and  injustice  necessaiy 
to  their  execution,  and  complaining  only  of  the  excess  h 
the  immorality,  considering  her  authority  as  a  dispensation 
for  breaking  the  commands  of  God,  and  the  breach  of  them 
as  only  punishable  whien  contrary  to  the  ordinances  of  man. 

Such  a  proceeding.  Gentlemen,  begets  serious  reflections. 
^— It  would  be  better  perhaps  for  the  masters  and  the  servants 
of  all  such  governments,  to  join  in  supplication,  that  the 
great  Author  of  violated  humanity  may  not  confound  them 
together  in  one  common  judgment. 

Gentlemen,  I  find,  as  I  said  before,  I  have  not  sufl^ient 
strength  to  go  on  with  the  remaining  parts  of  the  book.  I 
hope,  however,  that  notwithstanding^  my  omissions,  you  are 
IPiow  completely  satisfied,  that  whatever  errors  or  misconcep- 
tions may  have  misled  the  writer  of  these  pages,  the  justifi- 
,  catioi)  of  a  person  whom  he  believed  to  be  innocent,  and 
whose  accusers  had  themselves  appealed  to  the  public,  was 
the  ^^ingle^pbject  of  his  contemplation.     If  I  have  succeed- 
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ed  in  that  object,  every  purpose   which  I  had  in  addressing 
you  has  been  answered* 

It  only  now  remains  to  remind  you,  that  another  consider* 
ation  has  been  strongly  pressed  upon  you,  and,  no  doubt, 
will  be  insisted  on  in  reply. — You  will  be  told,  that  the 
matters  which  I  have  been  justifying  as  legal,  and  even  me- 
ritorious, have  therefore  not  been  made  the  subject  of  com- 
plaint ;  and  that  whatever  intrinsic  merit  parts  of  the  book 
may  be  supposed  or  even  admitted  to  possess,  such  merit  can 
afford  no  justification  to  the  selected  passages,  some  of  which, 
even  with  the  context,  carry  the  meaning  charged  by  the 
Information,  and  which  are  indecent  animadversions  on  au- 
thority. To  this  I  would  answer  (still  protesting  as  I  do 
against  the  application  of  any  one  of  the  innuendos,)  that  if 
you  are  firmly  persuaded  of  the  singleness  and  purity  of  the 
author's  intentions,  you  are  not  bound  to  subject  him  to  infa- 
my, because,  in  the  zealous  career  of  a  just  and  animated 
composition,  he  happens  to  have  tripped  with  his  pen  into 
an  intemperate  expression  in  one  or  two  instances  of  a  long 
work.  If  this  severe  duty  were  binding  on  your  consciences, 
the  liberty  of  the  press  would  be  an  empty  sound,  and  no 
man  could  venture  to  write  on  any  subject,  however  pure 
his  purpose,  without  an  attorney  at  one  elbow,  and  a  counsel 
at  the  other. 

From  minds  thus  subdued  by  the  terrors  of  punishment, 
there  could  issue  no  works  of  genius  to  expand  the  empire 
§£  human  reason,  nor  any  masterly  compositions  on  the 
general  nature  of  government,  by  the  help  of  which  the 
great  commonwealths  of  mankind  have  founded  their  estab- 
lishments; much  less  any  of  those  useful  applications  of  them 
to  critical  conjunctures,  by  which,  from  time  to  time,  our  own 
constitution,  by  the  exertion  of  patriot  citizens,  has  been 
brought  back  to  its  standard. — Under  such  terrors,  all  the 
great  lights  of  science  and  civilization  must  be  extinguish- 
ed :  for  men  cannot  communicate  their  free  thoughts  to  one 
another  with  a  lash  held  over  their  heads.  It  is  the  nature 
of  every  thing  that  is  great  and  useful,  both  in  the  animate 
and  inanimate  world,  to  be  wild  and  irregular, — and  we  must 
be  contented  to  take  them  with  the  alloys  which'belong  to  t^em^ 
or  live  without  them.  Genius  breaks  from  the  fetters  of  criti- 
cism, but  its  wanderings  are  sanctioned  by  its  majesty  and  wis- 
dom, when  it  advances  in  its  path ; — subject  it  to  the  critic,  and 
you  tame  it  into  dulness.  Mighty  rivers  break  down  their  banks 
m  the  winter,  sweeping  away  to  death  the  flocks  which  are 
fattened  on  the  soil  that  thev  fertilize  in  the  summer  :  the 
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few  may  be  saved  bj  embankments  from  drowning,  but 
the  flock  must  perish  for  hunger. — ^Tempests  occasionally 
shake  our  dwellings  and  dissipate  our  commerce  ;  but  they 
scourge  before  them  the  lazy  elements,  which  without  them 
would  stagnate  into  pestilence.*— In  like  manner,  Liberty  her- 
self, the  last  and  best  gift  of  God  to  his  creatures,  must 
be  taken  just  as  she  is  ; — ^you  might  pare  her  down  into 
bashful  irregularity,  and  shape  her  into  a  perfect  model  of  se- 
vere scrupulous  law,  but  she  would  then  be  Liberty  no 
longer  ;  and  you  must  be  content  to  die  under  the  lash  of  this 
inexorable  justice  which  you  had  exchanged  for  the  banners 
of  Freedom. 

If  it  be  asked  where  the  line  to  this  indulgence  and  impu* 
nity  is  to  be  drawn  ;  the  answer  is  easy.— The  liberty  of  the 
press  on  general  subjects  comprehends  and  implies  as  much 
«trict  observance  of  positive  law  as  is  consistent  with  perfect 
purity  of  intention,  and  equal  and  useftil  society  ;  and  vhat 
that  latitude  is,  cannot  be  promulgated  in  the  abstract,  but 
must  be  judged  of  in  the  particular  instance,  and  coqm- 
queutly,  upon  this  occasion,  must  be  judged  of  by  you,  with- 
out forming  any  possible  precedent  for  any  other  case;— lod 
where  can  the  judgment  be  possibly  so  safe  as  with  the  mem* 
bers  of  that  society  which  alone  can  suffer,  if  the  writing  is 
calculated  to  do  mischief  to  the  public  ?  You  must  theretore 
try  the  book  by  that  criterion,  and  say,  whether  the  publica- 
tion was  premature  and  offensive,  or,  in  other  words,  wheAer 
the  publisher  was  bound  to  have  suppressed  it  until  the  pabk 
ear  was  anticipated  and  abused,  and  every  avenue  to  the  hv- 
man  heart  or  understanding  secured  and  blocked  up  f  I  86e 
around  me  those  by  whom,  by  and  by,  Mr.  Hastings  wiD  be 
most  ably  and  eloquently  defended  ;*  but  I  am  sorry  to  remind 
my  friends,  that,  but'for  the  right  of  suspending  the  public 
judgment  concerning  him  till  their  season  of  exertion  comes 
round,  the  tongues  of  angels  would  be  insufficient  for  die 
task. 

Gentlemen,  I  hope  I  have  now  performed  my  duty  to  Hiy 
Client — I  sincerely  hope  that  I  have ;  for,  certainly,  if  ever 
there  was  a  man  pulled  the  other  way  by  his  interests  and  af- 
fections,— if  ever  there  was  a  man  who  should  have  trembled 
at  the  situation  in  which  I  have  been  placed  on  this  occasioa, 
it  is  myself,  who  not  only  love,  honour,  and  respect,  but  whose 
future  hopes  and  perferments  are  linked  from  free  choice  with 
those  who,  from  the  mistakes  of  the  author,  are  treated  with 
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^eat  severity  and  mju8tice«-^The8e  are  strong  retardments; 
but  I  have  been  urged  on  to  activity  by  considerations,  which 
can  never  be^inconsistent  with  honourable  attachments,  either 
in  the  political  or  social  world,— the  love  of  justice  and  of  liberty, 
and  a  zeal  for  the  constitution  of  my  country,  which  is  th& 
inheritance  of  our  posterity,  of  the  public,  and  of  the  world. 
These  are  the  nnotives  which  have  animated  me  in  defence 
of  this  person,  who  is  an  entire  stranger  to  me ;— whose  shop 
I  never  go  to  ;-<-and  the  author  of  whose  publication,  as  well 
as  Mr.  Hastings,  who  is  the  object  of  it,  I  never  spoke  to  in 
ray  life. 

One  word  more.  Gentlemen,  and  I  have  done. — Every  hu- 
man tribunal  ought  to  take  care  to  administer  justice,  as  we 
look  hereafter,  to  have  justice  administered  to  ourselves^— * 
Upon  the  principle  on  which  the  Attorney  General  prays 
sentence  upon  my  Client — God  have  mercy  upon  us ! — In- 
stead of  standing  before  him  in  judgment  with  the  hopes  and 
consolations  of  Christians,  we  must  call  upon  the  mountains 
CO  cover  us ;  for  which  of  us  can  present,  for  omniscient 
examination,  a  pure,  unspotted,  and  faultless  course  ?  But  I 
humbly  expect  tliat  the  benevolent  Author  of  our  being  will 
judge  us  as  I  have  been  pointing  out  for  your  example. — 
Holding  up  the  great  volume  of  our  lives  in  his  hands,  and 
regarding  the  general  scope  of  them : — if  he  discovers  bene- 
volence, charity,  and  good-will  to  man  beating  in  the  heart, 
where  he  alone  can  look ; — if  he  finds  that  our  conduct,  though 
q|ten  forced  out  of  the  path  by  our  infirmities,  has  been  in 
general  well  directed ;  his  alUsearching  eye  will  assuredly 
never  pursue  us  into  those  little  corners  of  our  lives,  much 
less  will  his  justice  select  them  for  punishment,  without  the 
general  context  of  our  existence,  by  which  faults  may  be 
sometimes  found  to  have  grown  out  of  virtues,  and  very 
many  of  our  heaviest  offences  to  have  been  grafted  by  human 
imperfection  upon  the  best  and  kindest  of  our  afiectionsL. 
No,  Gentlemen,  believe  me,  this  is  not  the  course  of  divin<» 
justice,  or  there  is  no  truth  in  the  Gospels  of  Heaven. — If  1I20 
general  tenour  of  a  man^s  conduct  be  such  as  I  have  repre- 
sented it,  he  may  walk  through  the  shadow  of  death,  with  all 
his  faults  about  him,  with  as  much  cheerfulness  as  in  the 
common  paths  of  life  ;  because  he  knows,  that  insteoa  of  a 
stem  accuser  to  expose  before  the  Author  of  his  nature  those 
frail  passages,  which,  like  the  scored  matter  in  the  book  before 
you,  chequers  the  volume  of  the  brightest  and  best-spent  lifc\ 
his  mercy  will  obscure  them  from  the  eye  of  his  purity,  and 
our  repentance  blot  them  out  far  ever 
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All  this  would,  I  admit,  be  perfectly  foreign,  tad  irrde* 
vant,  if  you  were  sitting  here  in  a  case  of  property  between 
man  and  man,  where  a  strict  rule  of  law  must  operate,  or 
there  would  be  an  end  of  civil  life  and  society*  It  would 
be  equally  foreign,  and  still  more  irrelevant,  if  applied  to 
those  shameful  attacks  upon  private  reputation  which  are  did 
bane  and  disgrace  of  the  press  ;  by  which  whole  families 
have  been  rendered  unhs^py  during  life,  by  aspersions  crud, 
scandalous,  and  unjust.  Let  such  libellers  remember, 
that  no  one  of  my  principles  of  defence  can  at  any  time  er 
upon  any  occasion  ever  apply  to  shield  them  from  punish- 
ment ;  because  such  conduct  is  not  only  an  infringement  of  die 
rights  of  men,  as  they  are  defined  by  strict  law,  but  is  absobUehf 
incompatible  with  honour j  honesty^  or  mistaken  good  inttn&oiu 
— On  such  men  let  the  Attorney  General  bring  forth  aH 
the  artillery  of  his  office,  and  the  thanks  and  blessings  of 
the  whole  public  will  follow  him.  But  this  is  a  totally  dif- 
ferent case*  Whatever  private  calumny  may  mark  this  xpori^ 
it  has  not  been  made  the  subject  of  complaint-^  and  we  have 
therefore  nothing  to  do  with  thatj  nor  any  right  to  comt" 
der  it.  We  are  trying  whether  the  public  could  have  been 
considered  as  offended  and  endangered,  if  Mr.  Hastings 
himself,  in  whose  place  the  author  and  publisher  have  t 
right  to  put  themselves,  had,  under  all  the  circumstances 
which  have  been  considered,  composed  and  publ^hed  the 
volume  under  examination*  That  question  cannot,  in  com* 
mon  sense,  be  any  thing  resembling  a  question  of  law,  but  p 
a  pure  question  of  fact,  to  be  decided  on  the  principlifik 
which  I  have  humbly  recommended*  I  therefore  ask  of  tbe 
Court  that  the  book  itself  may  now  be  delivered  to  joo* 
Read  it  with  attention,  and  as  you  shall  find  it,  pronounce 
vour  verdict. 
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jjiMlY  Learned  friend  and  I  stand  very  much  contrasted 
with  each  other  in  this  cause.*— To  him  belong  infinite  elo- 
quence and  ingenuity,  a  g^ft  of  persuasion,  beyond  that 
which  I  ahnost  ever  knew  fall  to  any  man's  share,  and  a 
power  of  language  greater  than  that  which  ever  met  my  car* 

In  his  situation,  it  is  not  only  permitted  to  him,  but  it  is 
commendable  ; — it  is  his;duty  to  his  Client,  to  exert  all  those 
faculties,  to  comprehend  every  possible  topic,  that  by  the 
utmost  stretch  of  ingenuity  can  possibly  be  introduced  into 
the  most  remote  connexion  with  the  cause*  I,  on  the  other 
hand.  Gentlemen,  must  disclaim  those  qualities  which  I  as- 
cribe to  my  learned  friend — namely,  that  ingenuity,  that  elo- 
quence, and  that  power  of  words ;— but  if  they  did  belong 
to  me,  we  stand  contrasted  also  in  this  circumstance,  that  I 
durst  not  in  my  present  situation  use  them,  whatever  little 
effort  I  might  make  to  that  effect,  acting  the  part  simply 
of  an  advocate  in  a  private  causes  All  that  I  must  aban- 
don to-day,  recollecting  the  situation  in  which  I  stand, 
Gentlemen,  however  unworthily,  yet  so  it  is,  that  I  stand 
in  the  situation  of  the  first  officer  of  this  high  Court ;  there- 
fore the  utmost  fair  dealing,  the  plainest  common  sense,  the 
clearest  argument,  the  utmost  bondJideB  with  the  Court  and 
Jury,  are  the  duties  incumbent  upon  me.  In  that  spirit 
therefore.  Gentlemen,  you  will  not  expect  from  me  the  dis- 
charge of  my  duty,  in  any  other  way  than  by  the  most  temperate 
observation,  and  by  the  most  correct  and  the  fairest  reasoning 
in  my  power. 

One  should  have  thought,  from  the  general  turn  of  my 
learned  friend's  arguments,  that  I  had  in  this  Information 
Imputed  it  as  a  crime  to  the  deceased  gentleman  whom  he 
has  named,  and  whom  I  think  I  hardly  recollect  ever  to 
have  heard  named  before,— 4hat  I  had  imputed  it  to  him  as 
an  offence,  merely  that  he  reasoned  in  defence  of  Mr.  Has- 
tings ably  and  eloquently,  as  is  asserted.  My  learned  friend 
has  said,  that  I  haVe  picked  out  passages  here  and  there 
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disconnected  and  disjointed,  .and  have  omitted  a  vast  varietjr 
of  other  passages*  I  hardly  think  that  his  second  observa- 
tion would  have  been  made,  had  it  not  been  for  the  sake  of 
his  first ;  but  inasmuch  as  I  studiously  avoided,  and  would 
insert  no  one  single  line  that  consisted  of  fair  reasoning  and 
defence  for  Mr«  Hastings,  inasmuch  as  it  was  no  part  of 
my  duty  so  to  do ;— >so  he  has  exculpated  me  by  sapng^ 
that  the  loading  an  Information  with  that  which  was-  not  im- 
mediately to  the  point,  was  a  thing  which  I  had  avoided  widi 
propriety. 

This  book,  as  my  learned  friend  himself  has  described 
it  to  you,  and  read  die  greater  part  of,  consists  of  many  dif- 
ferent heads  ;  it  consists  of  an  historical  narration  of  facta  r 
with  which  t  do  not  quarrel.*— It  consists  of  extracts  from  ori- 
ginal papery  with  which  I  do  not  quarrel.— -It  consists  of  ar- 
guments, of  reasoning,  and  of  very  good  declamation ;  widi 
that  I  do  not  quarrel.  But  it  consists  sdso  of  a  stain,  and  a  deq) 
stain,  upon  your  representatives  in  Parliament*  My  learn- 
ed friend  says^  that  this  is  written  witfi  a  friendly  zeal  for 
Mr*  Hastings. — I  commend  that  zeal ;  but  at  the  same  time 
you  will  permit  me  to  distinguish,  if  that  could  avail,  be- 
tween the  zeal  of  an  author  for  Mr.  Hastings,  and  the  cold 
lucrative  motives  of  the  printer  of  that  author's  work.  It 
was  the  duty  of  that  printer  to  have  the  work  revised  by  some 
one  else,  if  he  has  not  the  capacity  to  do  it  himselif,  and 
to  see  that  poison  does  not  circulate  among  the  public*  It 
was  his  bounden  duty  to  do  that ;  zeal  coidd  not  exciise  or 
exculpate  even  the  author,  much  less  the  mechanical  printer ; 
thougn  perhaps,  if  this  had  been  shown  in  manuscript  as 
th^  work  of  a  zealous  friend,  great  allowance  might  have  beea 
made  for  that  zeal* 

My  learned  friend,  for  the  purposes  of  argument,  deviated 
into  almost  every  field  that  it  was  possible  for  kno^rledge  suck 
as  his — ^for  reading, — experience, — for  knowledge  of  nature, 
and  every  thing  that  belongs  to  human  affairs;  he  has  devia- 
ted into  them  at  great  length,  and  nine  tenths  of  his  argument 
consisted  of  nothing  else.  Instead  of  that,  what  is  this  ques- 
tion ?— The  coldest,  the  dullest,  the  driest  of  all  possible  ques- 
tions* It  is  neither  more  nor  less  than  this,  Whether,'when 
the  great  tribunal  of  the  nation  is  carrying  on  its  most  solemn 
proceeding  for  the  benefit  and  for  the  interests  of  the  public, 
Mrhether,  while  it  is  even  depending,  and  not  ripe  for  judg- 
ment,  the  accusers,  the  House  of  Commons,  who  carry  up 
their  Impeachment  to  the  House  of  Lords,  are  slandered  by 
being  called  persons  acting  from  private  and  interested  ani-* 
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xnosity ;— ^persons  who  studiously,  when  they  find  a  merito- 
rious servant  of  the  country  come  home  crowned  with  laurels 
(as  It  is  expressed,)  are  sure  to  do  what  ? — ^To  impeach  and 
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f  shall  also  studiously  avoid  any  thing  respecting  politics 
or  party,  or  anv  thing  respecting  the  conduct  or  opinions  of 
any  men  in  another  place ;  and  my  learned  friend  will  excuse 
me  also,  if  I  do  not  state  my  own.— These  I  avoid  for  this 
reason,  that  when  we  are  within  these  walls,  we  are  to  betake 
ourselves  to  the  true  and  genuine  principles  of  our  law  and 
constitution ;  the  justest  picture  of  oppression  of  'one  man 
cannot  justify  the  calumniating  other  men ;  it  ipay  justify  the 
defending  that  man, — but  it  will  not  justify  a  stain  upon  the 
House  of  Commons  of  this  country.  And,  Gentl^en,  sure- 
Jy  this  author,  considerable  as  he  is  as  a  man  acquainted 
with  composition,  betrays  the  cause  of  Mr.  Hastings,  as  I 
should  think  ;— -at  least  he  does  Mr.  Hastings  no  service,\)y 
going  bevond  his  defence — by  deserting  and  abandoning  the 
declamation,  and  the  reasoning,  of  which  he  seems  to  be  a 
considerable  master,  and  deviating  into  slander  and  calumny 
upon  the  House  of  Commons,  his  accusers. 

My  learned  friend  has  used  an  analogy.  He  tells  you  the 
Houscf  of  Commons  is  a  Grand  Jury : — I  close  with  him  in  that 
analogy  :  I  ask  you,  as  lovers  of  good  order,  as  men  desirous 
of  repressing  licentiousness,  as  persons  who  wish  that  your 
country  should  be  decendy  and  well  governed,  whether  you 
would  endure  for  an  instant,  if  this  were  an  Information 
against  a  defendant,  who  had  published  that  a  Grand  Jury 
found  a  bill,  not  because  they  thought  it  a  right  thing  that  the 
person  accused  should  be  put  upon  his  trial,  but  that  they  found 
the  Indictment  against  him  because  he  was  meritorious, — 
that  they  did  it  from  principles  of  priyate  animosity,  and  not 
urith  a  regard  to  public  justice.  If  an  indictment  were 
brought  before  you  for  a  slander  of  that  sort  upon  a  Grand 
Jury,  could  you  nesitate  an  instant,  in  saying  that  it  was  re- 
prenensible,  and  a  thing  not  to  be  endured  \  Why  then,  if  the 
whole  representatives  of  the  nation  are  acting  in  that  capa- 
city, if,  after  many  years  investigation,  they  bring  charges 
against  an  individual,  is  it  any  apology  (justification  it  cannot 
be,)  for  an  author,  in  his  zeal  for  his  friend,  to  tack  to  it  that 
which  must  be  a  disfi;race  to  the  country  if  it  were  true,  and 
therefore  must  not  be  circulated  with  impunity  ?  The  comr 
mendation  which  even  my  learned  friend  has  bestowed  upon 
this  work,  the  impassioned  and  animated  manner  in  which 
he  has  recommended  it  to  your  perusal,  and  that  of  ^s^xy 
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man  in  the  country,  most  manifestly  prove  what  T  stated  m 
opening  this  cause  ;  that  ^hen  such  mischief  as  this  is  found 
in  a  book,  written  by  a  person  of  no  mean  abilities,  it  comes 
recommended  to  and  in  fact  misleads  the  best  understandings 
in  the  country.  I  leave  any  man  to  judge  of  the  mischie- 
vous tendency  of  such  a  composition,  compared  with  the 
squibs,  paragraphs,  and  Idle  trash  of  the  day,  which  frequently 
die  away  with  it.  Upon  this  principle  those  passages  which 
I  selected  and  put  into  this  Information,  and  which  immediate- 
ly regard  the  House  of  Commons,  naturally  gave  offence 
to  the  House ; — they  felt  themselves  calumniated  and  asper- 
sed, and  entitled  to  redress  from  a  Jury. 

My  learned  friend  says, — ^Why  don't  the  House  of  Com- 
mons themselves  punish  it  ?— *Is  that  an  argument  to  be  used 
in  the  mouth  of  one  who  recommends  clemency  ? — Does  he 
recommend  that  the  iron  hand  of  power  should  come  down 
upon  a  man  of  this  sort,  instead  of  temperately,  wisely,  and 
judiciously  submitting  to  the  common  law  of  this  countiy, 
saying,  Let  him  be  dealt  with  by  that  common  law  ?<— Thzxjs 
he  will  have  a  scrupulously  impartisd  trial ; — ^There  he  will 
have  every  advantage  that  the  meanest  subject  of  the  countiy 
is  entitled  to. 

But,  says  my  learned  friend,  passages  are  selected  &011 
distant  pages,  and  tacked  together ;  the  coptext  between  must 
explain  the  meaning  of  those  passages ;  and  he  compares  it  to 
taking  one  half  of  a  sentence,  and  tells  you,,  that  if  any  man 
should  say,  there  is  no  God,  taking  that  part  alone,  he'wouki 
be  a  blasphemer ;  whereas  taking  the  wnole  verse,  that  the 
fool  hath  said  in  his  heart  there  is  no  God,  in  that  sense  it  be- 
comes directly  the  reverse  of  blasphemy; — Now,  has  he 
found  any  one  garbled  sentence  in  the  whole  course  of  this 
Information  ?— Is  not  every  one  a  clear,  distiact,and  separate 
proposition  ?  On  the  contrarj",  when,  he  himself  accuses.me, 
not  personally  but  officially,  of  not  having  stated  the  whole  of 
this  volume  upon  record,  and  undertaking  to  su[^ly  my  de- 
fects, he  misses  this  very  sentence :  ^^  Assertions  so  luurd}', 
and  accusations  so  atrocious,  ought  not  to  have  been  intro- 
duced into  the  preamble  of  an  impeachment,  before  an  as- 
**  sembly  so  respectable  as  the  House  of  Peers,  without  the 
**  clearest  and  most  incontrovertible  evidence.  In  all  trans- 
"  actions  of  a  political  natiu*e  there  are  many  concealed  move- 
^*  ments  that  escape  the  detection  of  the  world;  but  there 
^  are  some  facts  so  broad  and  glaring,  so  conspicuous  and 
*'  prominent,  as  to  strike  the  general  eye,  and  meet  the  com- 
**  mon  level  of  the  human  understanding*" 
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Now,  G^^emeoLy  I  oaly  adduce  this  to  show,  that  it  is 

Sissible  that  two  leaves  may  be  turned  over  at  once  on  the 
efendant's  side  of  the  question ;  and  likewise  to  show  you 
that  I  have  not,  for  the  purpose  of  accusation,  culled  and 
picked  out  every  passage  that  I  might  have  picked  out,  or  ev- 
ery one  that  would  bear  an  offensive  construction  ;  but  have 
taken  those  pronainent  parts  where  this  author  has  abandon- 
ed the  purpose  my  learned  friend  ascribes  to  him,  that  of 
extenuating  the  guilt  imputed  to  Mr.  Hastings,  and  of 
showing  that  he  had  merit  rather  than  demerit  with  the  public. 
The  passages  were  selected  to  show  that  I  have  betaken  myself 
to  the  fifth  head  of  the  work,  as  I  enumerated  them  before,where 
the  author  does  not  content  himself  with  executing  that  pur- 
pose, but  holds  out  the  House  of  Commons  as  persons  ac- 
tuated by  private  malice,  not  only  to  the  eyes  of  the  sub- 
jects of  this  country,  but  also  to  surrounding  nations,  whose  ^ 
eyes  are  unquestionably  upon  us,  throughout  the  whole  course 
of  the  proceeding. 

I  ask  you,  whether  any  reasonable  answer  has  been  giv- 
en to  the  interpretation,  which  I  put  upon  the  various  pas- 
sages in  this  book  I  The  first  of  them,  I  admit  with  my 
learned  friend,  is  simply  an  introduction;  and  is  stated  in 
the  Information,  merely  to  show  that  the  author  himself 
knew  the  position  and  state  of  things ;  viz.  that  the  Impeach- 
ment had  been  carried  up  to  the  House  of  Lords,  and  was 
there  depending  for  their  judgment. 

Then,  after  having  reasoned  somewhat  upon  the^  intro- 
duction to  Uiese  several  articles  of  impeachment,  and  after 
having  stated  that  these  had  been  circulated  in  India,  he  goes 
on  to  say, 

^^  Will  accusations,  built  upon  such  a  baseless  fabric,  pre- 
^^  possess  the  public  in  favour  of  the  impeachment  ?  What 
^^  credit  can  we  give  to  multiplied  and  accumulated  charges, 
*^  when  we  find  that  they  originate  from  misrepresentation 
^^  and  falsehood  i 

My  learned  friend  himself  told  you,  in  a  subsequent  part 
of  his  speech)  that  those  accusations  originated  from  an  in- 
quiry, wnich  lasted  two  years  and  a  hal^  by  a  Secret  Com- 
mittee of  the  House  of  Conmions  (of  which  I  myself  was  a 
pretty  laborious  member;)  if  that  be  so,  what  pretence  is 
there  here  for  impregnating  the  public  with  a  belief,  that 
from  false,  scandalous,  and  fabricated  materials,  those  Charges 
did  originate  ?  Is  not  that  giving  a  directly  false  impression 
to  the  public  ?— Are  not  those  to  be  protected  from  slan- 
der of  this  sort,  who  take  so  much  pains  to  investigate  what 
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appears  to  them,  in  the  result^  to  be  a  fit  matter  not  for  them 
to  decide  ultimately  upon,  but  to  put  in  a  course  of  trial  where, 
ultimately,  justice  will  be  done  ? 

Has  my  learned  friend  attempted  any  explanation,  or  other 
interpretation,  to  be  put  upon  these  words,  than  that  which 
the  Information  imputes. 

If^  after  exerting  all  your  efforts  in  the  cause  of  your 

country,  you  return  covered  with  laurels,  and  crowned 
"  with  success  ;  if  you  preserve  a  loyal  attachment  to  your 
^^  Sovereign ;  you  may  expect  the  thunders  of  Parliamentary 
^^  vengeance  ;*-you  will  certainly  be  impeached,  and  probably 
"  be  undone." 

Is  it  to  be  said,  and  circulated  in  print  all  over  theworld, 
that  the  House  of  Commons  is  composed  of  such  mate- 
rials, that  exactly  in  proportion  to  a  mah's  merit  is  their 
injustice  and  inhuman  tyranny  ? — Is  that  to  be  said  or 
printed  freely,  under  the  pretext  that  the  author  is  zealous 
m  the  interest  of  a  gentleman  under  misfortune  ? — But  it  b 
said,  there  are  forty  libeb  every  day  published  against  this 
gentleman,  and  no  one  is  permitted  to  defend  him  : — Let  all 
mankind  defend  him  : — 4et  every  man  that  pleases  write 
what  he  will,  provided  he  does  it  within  the  verge  of  the 
law;^ — if  he  does  it  as  a  manly  and  good  subject,  ccMifining 
himself  to  reasonable  and  good  arguments 

My  learned  friend  says,  if  you  stop  this,  the.  press  is 
gagged  ;  that  it  never  can  be  said  with  impunity,  that 
the  King  and  the  constable  are  in  the  same  predicament* 
The  King  and  the  constable  are  in  one  respect  in  the  same 
predicament,  with  great  difference  indeed  in  the  gradation, 
and  in  the  comparison ;  but,  without  all  question,  both  are 
magistrates  :  the  one  die  highest,  to  whom  we  look  widi  awe 
and  reverence  ;  and  to  the  other  with  obedience,  when  with* 
in  his  sphere  ;  that  may  be  freely  said  in  this  country,  and 
ever  will  be  said.-«But  is  it  the  way  to  secure  the  liberty  of 
the  press,  that  at  the  time  when  the  nation  is  solemnly  enga- 
ged in  the  investigation  of  the  conduct  of  one  of  its  first  ser* 
vants,  that  servant  should  not  only  be  defended  by  fair  argu- 
ment and  reason  as  far  as  it  goes,  but  that  his  accusers  are  to 
be  charged  with  malice  and  personal  animosity  against 
him  ? 

If  the  audacious  voice  of  slander  shall  go  so  high  as  that 
with  impunity,  who  is  there  that  will  ever  undertake  to  be 
an  accuser  in  this  country^  I  am  sure  I,  for  one,  who 
sojDoetimes  am  called  upon  (I  hope  as  sparingly  as  public  ex- 
igency will  admit  oi)  to  exercise  that  odious  and  disagree- 
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4At  task,  woiild  with  pleasure  sacrifice  my  gown,  if  I  saw  it 
established,  that  even  the  highest  accusers  that  the  coun- 
try knows  are,  under  the  pretence  of  the  defence  of  an  indi- 
vidual to  be  vilified  and  degraded.— >If  this  be  permitted, 
can  subordinate  accusers  expect  to  escape ! 

Gentlemen,  give  me  leave  again  to  remind  you,  that  no- 
thing can  ever  secure  a  valuable  blessing  so  effectually  as  by 
enforcing  the  temperate  legal,  and  discreet  use  of  it ;  and  it 
cannot  be  necessary  for  the  liberty  of  the  press,  that  it  should 
be  licentious  to  such  an  extreme.  Believe  me,  that  if  thid 
country  should  be  worked  up,  as  I  expressed  it  yesterday,  to 
a  paroxysm  of  disgust  agsunst  the  licentiousness  of  the  press, 
wnich  has  attacked  all  ranks  of  men,  and  now  at  last  has 
mounted  up  to  the  legislative  body,  its  liberty  perhaps  never 
can  be  in  greater  dsmger  : — something  may  be  done  in  that 
paroxysm  of  disgust,  which  might  be  the  gradual  means  of 
ss^ping  the  foundation  of  that  best  of  our  liberties, — a  free 

PJflESS. 

Is  it  not  obvious  to  common  sense,  that  if  the  whole  coun- 
try is  rendered  indignant  by  the  licentiousnesa  of  the  press 
knowing  no  bounds,  this  is  the  instant  of  greatest  hazard  to 
its  freedom  ?  Besides,  is  the  folly  of  the  subjects  of  Great 
Britain  such,  that,  in  order  to  enjoy  a  thing  in  all  its  perfec- 
tion, and  to  all  its  good  purposes,  it  is  necessity  to  encourage 
its  extremest  licentiousness  :  If  you  shall  encourage  this  its 
extremest  licentiousness  (I  venture  to  call  it  such  when  the 
great  accusatorial  body  of  the  nation  is  slandered  in  this  man- 
ner,) if  you  give  it  such  encouragement  to-day,  no  man  can 
teH  where  it  will  reach  hereafter. 

Therefore,  so  far  from  cramping  the  press,  so  far  from  sap- 
ping its  foundation,  so  far  from  doing  it  Bn  injury;  you  are^ 
on  the  contrary,  taking  the  surest  means  to  preserve  it,  by  dis- 
tinguishing the  two  parts  of  this  book,  and  by  saying, — ^True 
it  is,  that  any  mfin  is  at  liberty  to  expound  and  to  explain  in 
print  the  conduct  of  another, — to  justify  it,  if  he  pleases,  by 
stating,  in  a  manly  way,  that  which  belongs  to  his^  subject; 
but  the  moment  that  he  steps  aside,  and  slanders  an  indivi- 
dual, much  more  the  awful  body  of  the  representatives  of 
the  people,  there  he  has  done  wrong ; — ^thcre  he  has  trespas- 
sed upon  the  liberty  of  the  press,  and  has  imminently  hazarded 
its  existence.  _        ^ 

Gentlemen,  lay  your  hands  upon  your  hearts,  ask  yourselves 
ms  men  of  honour  (because  I  know  that  binds  you  as  much  :i^ 
your  oaths ;)  ask  yourselves,  whether  the  true  meaning  of  this 
libel  is  not,  that  not  from  public  grounds^ — not  from  convic- 
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tion, — ^not  with  a  view  to  render  public  service,  but  from  pri- 
vate pique, — from  private  malice, — from  bye  motives,  which 
I  call  corruption,  the  House  of  Commons  have  been  induced 
to  send  this  Gentleman  to  an  inquiry  before  the  proper  tribu- 
nal, and  that  too,  as  the  libel  expresses  it,  without  even  reading 
it, — without  hearing, — without  consideration ;  judge,  I  say, 
whether  that  be  not  the  true  exposition  of  this  libel,  and  then, 
Gentlemen,  consider  with  yourselves  what  the  effect  will  be, 
if  you  ratify  and  confirm  such  an  offence,  by  suffering  this 
Defendant  to  escape. 


Lord  Kenyon  then  summed  up  as  follows  : — 

GENTLEMEN   OF   THE    JURY, 


I 


DO  not  feel  that  I  am  called  upon  to  discuss  the  na- 
ture of  this  libel,  or  to  state  to  you  what  the  merit  of  the  com- 
position is,  or  what  the  merit  of  the  argument  is,  but  merely 
to  state  what  the  questions  are,  to  which  you  are  to  apply  your 
judgment,  and  the  evidence  given  in  support  of  this  Informa- 
tion. It  is  impossible,  when  onc^^reads  the  preface  to  it,  which 
states  that  the  libel  was  written  to  asperse  tne  House  of  Com- 
mons, not  to  feel  that  it  is  a  matter  of  considerable  impor- 
tance ;  for  I  do  not  know  how  far  a  fixed  general  opinion  that 
the  House  of  Commons  deserves  to  have  crimes  imputed  to 
it,  may  go;  for  men  that  are  governed  will  be  thereby  much 
influenced  by  the  confidence  which  should  be  reposed  in  gov- 
ernment.— Mankind  will  never  forget  that  governors  are  not 
made  for  the  sake  of  themselves,  but  are  placed  in  their  res- 
pective stations,  to  discharge  the  functions  of  their  office  fa 
the  benefit  of  the  public ;  and  if  they  should  ever  conceive 
that  their  governors  are  so  inattentive  to  their  duty,  as  to  exer- 
cise their  functions  only  to  keep  themselves  in  power,  and  for 
their  own  emolument,  without  attending  to  the  interests  of 
the  public,  government  must  be  relaxed,  and  at  last  crumble 
into  dust ;  and,  therefore,  if  the  case  be  made  out,  whidi  is 
imputed  to  the  Defendant,  it  is  no  doubt  a  most  momentous 
case  indeed;  but  though  it  is  so,  it  does  not  follow  that  the 
Defendant  is  guilty ;  and  Juries  have  been  frequently  ttJdi 
and  I  am  bound,  in  the  situation  in  which  I  stand,  to  tell  tou, 
that,  in  forming  your  judgment  upon  this  case,  there  arc  two 
points  for  you  to  attend  to,  namely : — 

Whether  the  Defendant,  who  is  charged  with  having  pub- 
lished this,  did  publish  it ;  and  whether  the  sense  which 
the   Attorney  General,  by  his  innuendos  in  this  Inform^' 
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tion,  has  affixed  to  the  different  passages,  is  feirly  affixed  to 
them. 

From  any  consideration  as  to  the  first  of  these  points  you 
are  delivered,  because  it  is  admitted,  that  the  book  was  pub- 
lished by  the  Defendant ;— 4)ut  the  other  is  the  material  point 
to  which  you  are  to  apply  your  judgment*  It  has  been  enter- 
ed into  with  wonderful  abilities,  and  much  in  the  detail  i-^ 
but  it  is  not  enough  for  a  man  to  say,  I  am  innocent;— it  be- 
longs alone  to  the  Great  Searcher  of  Hearts  to  know 
whether  men  are  innocent  or  not;  we  are  to  judge  of  the 
guilt  or  innocence  of  men  (because  we  have  no  other  rule 
to  go  by)  by  their  overt  acts,— -f.  e.  from  what  they  have 
done. 

In  appl3ring  tho  innuendos,  I  accede  entirely  to  what  was 
laid  down  by  the  Counsel  for  the  Defendant,  and  which  was 
admitted  yesterday  by  the  Attorney  General,  as  Counsel  for 
the  Crown,  that  you  must,  upon  this  Information,  make  up  your 
minds,  that  this  was  meant  as  an  aspersion  upon  the  House 
OF  Commons— and  I  admit  also,  that,  in  forming  your  opinion* 
you  are  not  bound  to  confine  your  inquiry  to  those  detached 
passages  which  the  Attorney  General  has  selected  as  offensive 
tnatter,  and  the  subject  of  prosecution. — But  let  me  on  the 
other  side  warn  you,  that  though  there  may  be  much  good 
writing,  good  argument,  morality,  and  humanity,  in  many 
parts  of  it,  yet  if  there  are  oflfensive  passages,  the  good  part 
will  not  sanctify'  the  bad  part* 

Having  stated  that,  I  ought  also  to  tell  you,  that  in 
order  to  see  what  is  the  sense  to  be  fairly  imputed  to  those 
parts  that  are  culled  out  as  the  offensive  passages,  you 
have  a  right  to  look  at  all  the  context ;— ^you  have  a  right 
to  look  at  the  whole  book  ;  and  if  you  find  it  has  been  gar- 
bled, and  that  the  passages  selected  by  the  Attorney  General 
do  not  bear  the  sense  imputed  to  them,  the  man  has  a  right 
to  be  acquitted ;  and  God  forbid  he  should  be  convicted* — It 
is  for  you,  upon  reading  the  information,  which,  if  you  go  out 
of  Court,  you  will  undoubtedly  take  with  you,  and  by  com- 
paring it  with  this  pamphlet,  to  see  whether  the  sense  the 
Attorney  General  has  affixed,  is  fairly  affixed ;  always  being 
ffuided  by  this,  that  where  it  is  truly  ambiguous  and  doubt- 
nil,  the  inclination  of  your  judgment  should  be  on  the  side 
of  innocence ;— 4)ut  if  you  find  you  cannot  acquit  him  without 
distorting  sentences,  you  are  to  meet  this  case,  and  all 
other  cases,  as  I  stated  yesterday,  with  the  fortitude  of  men, 
feeling  that  diey  have  a  dutj'^  upon  them  9)»perior  to  all  loan* 
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ing  to  parties ;  namely,  the  administration  of  justice  in  tlie 
p^uticiuar  cause* 

It  would  be  in  vain  for  me  to  go  through  this  pamphlet 
which  has  been  just  put  into  my  hand,  and  to  say  whether 
(he  sense  affixed  is  the  fair  sense  or  not.  As  far  as  disclosed 
by  the  Information,  these  passages  afford  a  strong  bias,  that 
the  sense  affixed  to  them  is  the  fair  sense ;  but  of  that 
you  will  judge,  not  from  the  passages  themselves  merely,  but 
by  reading  the  context,  or  the  whole  book,  so  much  at  least 

V       as  is  necessary  to  enable  you  to  ascertain  the  true  meaniQg 

.  "^     of  the  author. 

If  I  were  prepared  4o  comment  upon  the  pamphlet,  in  my 
situation  it  would  be  improper  for  me  to  do  it ;  my  duty  is 
fulfilled  when  I  point  out  to  you  what  the  questions  are  diat 

#      are  proposed  to  your  judgment,  and  what  the  evidence  is 
upon  the  questions ;— Hhe  result  is  yours  and  yours  only. 


The  Jury  withdrew  far  dbaui  two  haurs^  when  Quy  retunud. 
inlo  Court  with  a  verdict  finding  the  Drfendant 

NOT  GUILTY. 


TRIAL  OF  JOHN  FROSf  . 


TEE  tMoming  Cast  of  Mr.  John  Frost,  on  Attorney  of  the 
Court  of  King* 8  Bench,  who  was  tried  brfore  Lfird  Ktmfon  and  a 
Speoial  J^ry,  in  Hilary  Term,  1793,  for  sediHous  words,  requires 
mUlittle  prejfdce,  as  the  whoU  of  the  circumstances  appear  with  suM- 
dent  cteamess  in  the  Speech  of  the  Attorney  General,  andin  the  Km- 
dtnce,  which  we  have  prefixed  to  the  Defence  hy  Mr.  Erskine  as  the 
tost  illustration  of  his  arguments. 


The  Indictment  having  been  opened  by  Mr.   Wood,  the 
Attorney  General  spoke  as  follows;-— 

GENTLEMEN   OF   THE   JURY, 

THOUGH  I  have  the  honour  to  attend  you  in  my  offici^ 
character,  it  will  not  have  escaped  your  attention,  that 
this  charge  is  brought  against  the  present  Defendant  by  an 
Indictment. 

Gentlemen,  the  transaction,  with  the  guilt  of  which  the 
Defendant  is  charged,  happened  upon  the  6th  of  November 
last.  I  hope  I  shall  not  be  thought  guilty  of  stating  any  thing 
that  can  be  considered  as  improper,  when  I  call  your  attention 
to  a  fact  that  is  notorious  to  the  whole  country ;  that  about 
that  period  public  representations  had  been  made,  that  the 
minds  of  men  were  alienated  from  that  constitution,  which 
had  long  been  the  subject  of  the  warmest  encomiums  of  die 
best  informed  men  in  this  country ;  which  we  have  been  in 
tbe  habit  of  considering  as  the  best  birthright  which  our  an- 
cestors could  have  handed  down  to  ud,  and  which  we  have 
been  long  in  the  habit  of  considering  as  the  mo^t  valuable  in- 
heritance that  we  had  to  transmit  to  our  posterity.  This 
constitution  had  been  represented  as  that  from  which  the 
affections  of  the  country  had  become  altogether  alienated; 
We  were  told  that  this  disaffection  was  moving  along  the 
country  with  the  silence  of  thought;  and  something  like  a 
public  challenge  was  written  to  meet  men  who  are  fond  of 
other  systems,  by  fair  appeals  to  the  public,  who  are  finaUy  to 
decide  upon  every  question  between  every  individual  of  this 
country,  and  the  government. 

Gentlemen^ — ^The  Attorney  General  of  that  day;  who 
found  himself  by  the  duty  of  his  office  called  upon  to  watch 
over,  what  he  considered,  a  property  and  inheritance  of 
inestimable  value,  thought  it  necessary  to  meet  this  sort  of 
observation,  by  stripping  himself  of  what  belonged  to  him 
in  his  official  character ;  and  appealing,  as  far  as  he  could 
impeal,  to  the  tribunals  6f  the  country,  which  the  wisdom 
of  the  constitution  had  established,  for  the  purpose  of  pro- 
tecting men  from  improper  accusations ;  and  he  did  not, 
thM-efore  call  upon  those  whom  ^  thought  proper  to  prose- 
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cute,  by  the  exercise  of  any  official  authority  of  his  own, 
^  putting  them  and  himself  at  issue  upon  these  points,  as  it 
"  were,  before  a  Jury  of  the  country,  but'  he   directed  in- 
dictments to  be  carried  to  the  Grand  Juries  of  the  coun- 
try, to  take  their  sense  upon  the  subject,  and  to  have  their 
opinion,  whether  it  was  fit  that  persons  propagating  such 
doctrines  as  this  Defendant  stands  charged  with,  should,  or 
should  not,  be  suffered  in  this  country  to  state  them  with  im- 
^punity  ? 

Gentlemen,  in  consequence  of  this  determination  the  pre- 
sent Defendant  stands  indicted  ;  and  before  I  state  the  words 
to  you,  I  think  it  my  duty  to  mention  to  you,  that  he  is 
now  to  be  tried  upon  the  second  indictment  which  a  Grand 
Jury  of  this  Qouptry  has  found.  When  the  first  indict- 
ment was  carried  before  the  Grand  Jury,  this  Defendant 
was  abroad;  a  warrant  was  issued  for  hb  apprehension, 
and  he  returned  to  this  country  in  the  month  oi  February 
last :  he  appeared  to  the  indictment  and  gave  bail  to  it ; 
by  some  accident  he  had  been  indicted  by  a  name  which 
does  not  belong  to  him,  and  pleaded  the  misnomer  in  abate- 
ment* Another  Indictment  was  carried  before  the  second 
Grand  Jury,  who  found  that  second  indictment  without  any 
hesi^tion,  and  it  is  in  consequence  of  that  proceeding  that  he  is 
called  upon  to-day  to  deny  the  truth  of  the  charges  which  this 
information  contains,  or  to  state  to  you  upon  what  grounds 
he  is  to  contend,  that  his  conduct  as  stated  in  this  indictment 
is  to  be  considered  as  legal. 

Gendemen,  the  transaction  which  the  indictment  charges 
him  with,  happened  on  the  6th  of  November  last ;  you  will 
find  from  the  conversation,  as  it  will  be  given  in  evidence 
to  you,  that  Mr.  Frost  had,  I  think,  returned  from  France 
shortly  before ;  that  he  had  dined  with  a  set  of  gendemen, 
whom  I  believe  to  be  very  respectable,  at  the  Percy  Coffee«r 
house  upon  that  day ;  he  came  into  the  public  coffee-house 
between  nine  and  ten  in  the  evening,  as  nearly  as  I  am  able  to 
ascertain  the  time,  and  a  gentleman  who  had  long  been  ac^ 

Suainted  with  him,  to  whom  I  believe  I  may  venture  to  say, 
fr.  Frost  was  certainly  under  no  disobligations  in  life,  seeing 
liiin,  addressed  him  as  an  acquaintance,  asked  whether  he 
iras  lately  come  from  France,  and  how  matters  went  on  in 
^hat  country  \  Mr.  Frost  told  him  he  was  lately  come  from 
I^rance,  and  expected  soon  to  go  there  again ;  he  then  added 
^e  words  that  have  been  read  to  you  from  the  indictment : 
^*  I  am  for  equality ;    I  can   see  no  reason  why  any  man 
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^  should  not  be  upoo  a  foodBgwidi  another :  itisevcryouM^ 
**  birthright.'* 

Gendemen,  some  persons  present  in  this  coffee-rooM,  the 
general  conduct  of  all  of  whom,  I  diink,  will  have  some  ift- 
Auence  upon  your  judgment,  with  respect  to  the  mind  with 
which  Mr.  Frost  conducted  himself  upon  that  day,  immedi- 
ately asked  him  what  he  meant  by  equalinr  f  To  which  be 
answered,  ^^  IVhy  I  mean  no  King." — ^  What !  dare  yoa  to 
^'  own,  in  any  public  or  private  company  in  diis  couDdy, 
^^  such  sentiments  ?"— ^^  Yes,  /  mean  no  Kmg  i  die  constitii* 
^^  tion  of  this  country  is  a  bad  one." 

Gentlemen,  what  were  the  other  particulars  of  the  con- 
versation that  passed  I  am  unable  to  state  to  you,  but  yon 
will  find  the  zeal  and  anxiety  which  a  number  of  respectable 
persons  acted  with  upon  this  occasion,  made  it  very  diffiadc 
for  Mr.  Frost  to  pursue  this  sort  of  conversauon  any  faidier; 
and  in  what  manner  Mr.  Frost  left  the  coffee-house,  and  us- 
der  what  feelmgs  and  apprehensions  in  the  miadsof  those  who 
were  there,  I  shall  leave  to  you  to  cottect  from  the  witnessOi 
rather  than  attempt  to  state  it  myself. 

Now,  Gentlemen,  it  is  for  you  to  decide,  whether,  in  cases 
of  this  nature,  prosecutions  shall  be  carried  on  against  de- 
fendants who  thml^  proper  to  use  language  so  conten^rtuots 
to  the  Sovereign  of  the  country ;  and  surely  I  need  not  ii 
^is  place  contend,  that  any  thing  that  is  coftitemptuoiis  to 
die  Sovereign  of  the  countiy,  any  thing  grossly  reflecdag 
upon  the  acuninistration  of  the  magistracy  of  this  country,  or 
persons  holding  the  offices  of  magistrates,  accortfing  to  the 
law  of  this  country,  such  as  it  is,  and  such  as  I  ix^  it 
will  continue  to  be,  has  never  been  suffered  wiA  in^ 
tiity. 

Gentlemen,  when  you  consider,  not  merely  whedier  die 
prosecution  is  to  produce  a  verdict  of  Guilty,  but  whedier 
the  prosecution  is  expedient  and  proper,  it  is  not  umieoesia- 
ry  to  advert  to  the  circumstances  of  the  times,  and  the  tea- 
per  wiUi  which  the  particular  Defendimt  may  have  pro- 
ceeded, who  is  charged  with  guilt  by  an  Indictment  brought 
before  a  Jury  of  his  country. 

Gendemen,  this  doctrine  of  Equality  and  no  King  his 
been  held  in  this  country,  which  never  did,  and  wfaoch  I 
hope,  never  will,  int^ere  with  the  right  of  free^  of  taaft- 
rate,  of  sober,  and  of  ample  discussion,  conducted  ww 
those  restraints,  upon  every  political  subj^t,  in  which  fl^ 
interests  and  the  happiness  of  Englishmen  can  be  concerned : 
but,  Gentlemen,  wKen  a  doctrine  of  this  sort,  EqualiQ^  aB<i 
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tKk  King— «  doctrine  which  either  means  tikia,  or  it  means 
nothing — ^that  there  shall  be  no  distinction  of  ranks  in  socie- 
ty, is  brought  forward,  under  circumstances  so  peculiar  as 
diose  which  attended  the  statement  of  this  doctrine  by  the 
Defendant,  it  becomes  the  duty  of  those  who  are  entrusted 
with  watdung  over  the  laws  of  this  country  under  the  con- 
trol of  Juries,  who  are  finally  to  decide  between  them  and 
individuals  who  may  be  charged  with  a  breach  of  them,  at 
least  to  do  their  duty  in  stating  this  to  the  public,  that  no  one 
skaU  dare  to  hold  language  like  this,  without  being  prepared 
to  tell  a  Jury  of  this  country  upon  what  grounds  he  conceives 
himself  justifiable  in  hol^g  it  under  the  circumstances  of 
tbe  present  case» 

G^tlemcn,  advort  a  little  to  the  time^-^this  was  in  Novem- 
ber 1792«  There  does  not  exist  upon  the  face  of  the  earth, 
I  hope,  a  man  more  zealously  attached  to  this  doctrine  than 
iram.  I  mean,  that  every  man  in  this  country,  and  in  every 
ck>untry,has  an  equal  right  to  equal  laws,  to  an  equal  protec- 
tion of  personal  security,  to  an  equal  protecticm  of  personal 
liberty ;  to  an  equal  protection  of  that,  withont  which,  it  re- 
quires no  reasoning  to  prove,  that  neither  personal  security, 
nor  personal  liberty,  ever  can  exist,-^-!  mean-  to.  an  equal  pro- 
tection of  property-*that  property  which  the  labour  of  his 
life,  imder  the  blessing  of  Providence,  may  have^gained  to 
him,  or  which  the  superior  kindness  of  Providence  may  have 
g^ven  him,  without  bestowing  the  labour  of  life  in  order 
to  acquire  it;  all  this  sort  of  equality  f^  that  which  the 
Canstitutian  of  Great  Britain  has  secured  to  every  mart 
Tvho  Uvea  under  it,  but  is  not  the  equality  which  was  connec- 
ted with  the  doctrine  No  King,  upon  the  6th  of  November 
1792, 

Gentlemen,  that  country,  from  which  it  appears,  from  this 
conversation,  Mr*  Frost  came,  and  to  which  it  appears,  from 
thb  conversation,  that  he.  expected  to  go,  in  the  year  1789, 
had  framed  what  was  called  a  constitution,  and  almost  every 
thing  that  ¥ras  valuable  in  it  was  borrowed  from  the  consti- 
tution of  this  country  in  which  we  live,  which  had  provided 
for  the  equal  rights  of  man  to  equal  laws  ;  it  had  laid  down 
in  doctrine,  however  ill  or  well  it  supported  the  principle,  the 
equal  right  of  every  man  to  the  protection  of  his  personal 
liberty*  of  his  personal  security,  and  of  his  property.  But 
in  1792,  that  first  year  of  Equsdity,  as  it  was  called,  a  dif- 
ferent system  of  equality,  connectecl  materially  with  this  sys- 
tem of  No  King,  had  been  established :  a  system,  which, 
ff  it  meant  any  thing,  meant  thrs*»it  meant  equality  oil 
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property,  for  all  other  equality  had  been  before  provided 

for. 

GentleBien  of  the  Jury,  it  is  every  man's  birthright  to  have 
a  certain  species  of  equality  secured  td  him,  but  it  neither 
requires  reasoning,  nor  is  it  consistent  with  common  sense, 
and  cannot  be  consistent  with  reason  and  common  sense, 
because  it  is  not  consistent  with  the  nature  of  things,  as  estab- 
lished by  the  Author  of  nature,  that  any  other  system  of 
equality  should  exist  upon  the  face  of  the  world. 

Gendemen,  this  equality,  recommended  by  this  gentleman, 
advisedly,  as  I  think  you  will  be  satisfied  in  this  transaction 
of  the6thof  November  1792,  is  a  system  which  has  destroyed 
all  ranks — is  a  system  which  has  destroyed  all  property— ^-is  a 
systwi  of  universal  proscription — is  a  system  which  is  as 
contrary  to  the  order  of  moral  nature,  as  it  is  contrary  to  the 
order  of  political  nature—it  is  a  system  which  cuts  up  by  the , 
roots  all  the  enjoyments  that  result  from  the  domestic  relatioi|( 
of  life,  or  the  political  relations  of  life— it  is  a  system  whidi 
cuts  up  by  the  roots  every  incentive  to  virtuous  and  acdve 
industry,  and  holds  out  to  the  man,  who  chooses  to  live  a  life 
of  profligacy  and  idleness,  that  he  may  take  from  him,  who 
has  exerted  through  life  a  laborious  and  virtuous  conduct, 
those  fruits  which  the  God  of  justice,  and  every  law  of  jusdce, 
have  endeavoured  to  secure  to  him.  This  is  the  only  sort  of 
equality  that  can  be  connected  with  this  doctrine  of  No  King, 
upon  the  6th  of  November  1792. 

Gentlemen,  I  am  ready  to  agree,  that  where  the  charge  is, 
that  words  have  been  spoken,  it  is  fit  for  those  who  prosecute 
for  the  public  to  remember,  that  in  that  situation,  liiey  are  in 
a  certain  degree  advocates  for  the  Defendant ;  for  no  man  can 
do  his  duty  who  wishes  to  press  a  Defendant,  charged  upon 
the  part  of  the  public,  with  acting  more  improperly  than  be 
shall  appear,  upon  the  candid  examination  of  the  circum- 
stances,  to  have  acted;  it  is  fit  for  me  also  to  observe, 
that  the  degree  of  criminality  of  these  words  will  depend 
very  much  upon  the  temper,  the  circumstances,  the  ft9 
animo^vrixYi  which  this  gentleman  thought  proper  to  utter 
ihem* 

Gentlemen,  I  will  not  depart  from  this  principle  which  I 
have  before  stated,  that  if  men  will  dare  to  utter  words,  ex- 
pressions of  more  serious  import  than  those  which  produced 
the  mischief  to  which  I  have  been  alluding  in  other  places, 
it  win  be  the  duty  of  persons  in  official  situations  to 
watch  for  you  and  the  public  over  that,  which  they  con- 
ceive to  be  9  blessing  to  you  and  the  public;  at  least  to  inr 
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form  those  gentlemen  that  they  must  account  for  their  con- 
duct ;  it  will  be  for  them^  if  they  can^  to  account  for  it 
satisfactorily.  ' 

Gentlemen,  you  will  hear  from' the  witnesses  with  what 
temper,  with  what  demeanour,  and  in  what  manner,  these 
words  were  uttered ;  and  I  allude  again  to  that  which  will  be 
described  to  you,  I  mean  the  feelings  of  the  persons  present, 
as  some  degree  of  evidence,  which  will  have  its  due,  and  not 
more  than  its  due  weight,  in  your  minds. 

Gentlemen,  I  will  read  to  you  the  words  of  Mr.  Justice 
Forster,  as  containing  the  principle  upon  which,  though  the 
law  holds  seditious  expressions  as  an  exceeding  high  misde- 
meanour, it  has  not  thought  proper  to  consider  them  as  a 
crime  of  the  magnitude  of  High  Treason.  He  says,  **  As 
*'  to  mere  words,  supposed  to  be  treasonable,  they  differ 
**  widely  from  writings  in  point  of  real  malignity  and  proper 
**  evidence.  They  are  often  the  effect  of  mere  heat  of  blood, 
**  which  in  some  natures,  otherwise  well  disposed,  carrieth  a 
•'  man  beyond  the  bounds  of  decency  or  prudence  ;  they  are 
^  always  liable  to  great  misconstruction  from  the  ignorance 
^^  and  inattention  of  the  hearers,  and  too  often  from  a  motive 
"  truly  criminal."  Loose  wordsy  therefore^  not  relative  to  artij 
act  or  design^  are  not  overt  acts  of  treason,  but  words  of  ad- 
vice or  persuasion,  and  all  consultations  for  the  traito- 
rous purposes  treated  of  in  this  chapter,  are  certainly  so ; 
they  are  uttered  in  contemplation  of  some  traitorous 
purpose,  actually  on  foot  pr  intended,  and  in  prosecution 
of  it. 

Gentlemen  of  the  Jury,  it  is  competent  to  Mr.  Frost,  and 
he  will  give  me  leave  to  say,  I  think  it  is  incumbent  upon  him, 
having  made  use  of  words  of  this  sort,  to  state  to  you,  that  m 
the  sentiment  which  that  language  conveys,  he  docs  not  ex- 
press those  sentiments  by  which  his  general  conduct  in  life  is 
jregulated.  For  aught  I  know,  he  is  otherwise  well  disposed  ; 
and  I  am  sure,  if  evidence  of  that  sort  is  given  to  you,  you 
will  feel  the  propriety  of  giving  to  it,  not  only  a  candid,  but 
you  have  my  leave  to  give  it  the  very  utmost  consideration 
that  can  possibly  be  given  to  it.  Gentlemen,  you  observe  too, 
that  words  are  not  made  treason,  because  words  may  be 
spoken  to  by  witnesses  from  a  motive  truly  criminal.  You 
will  be  to  judge,  whether  the  evidence  of  the  witnesses  to  be 
called  to  yoa  to  day  proceeds  from  motives  truly  criminal,  or 
whether  laudable  zeal  for  the  constitution  of  their  country  is 
not  their  only  motive  for  stating  to  you  the  ccnduct  of  this 
Defendant. 

Vol.  I.  o2 
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Gentlemen^  there  is  another  circumstance. — I  uriU  sajr 
but  a  \9r0rd  to  you  upon  it;  that  is  this;  that  the  pro- 
priety of  prosecuting  for  words  of  this  sort  depends  a 
great  deal  upon  the  time  and  season  at  which  those  words  are 
uttered. 

Gentlemen,  we  know,  that  in  this  country  the  legblature 
found  it  necessar}'  to  interfere,  and  by  a  positive  law  to  enact, 
that  any  man  who  should  dare  to  affirm  that  the  King  and 
Parliament  could  not  regulate  the  succession  to  the  Crown, 
should  be  guilty  of  High  Treason ;  God  forbid  the  time 
should  ever  come,  and  I  do  not  believe  it  ever  can  come, 
when  the  legislature,  acting  upon  the  same  principle,  sha&  be 
obliged  to  say>  that  if  it  is  at  this  hour  High  Treason  for 
men  deliberately  to  affirm  that  the  King  and  Parliament  of 
this  country  cannot  regulate  the  succession  to  the  Crown,  it 
shall  be  innocent  for  nven  to  say  that  the  King  and  Parlia- 
ment of  this  country  have  no  right  to  continue  any  govern- 
ment  in  this  countr}%  Why  then.  Gentlemen^  if  this  doc- 
trine of  Equality  and  No  King  has  been  attended  with  such 
consequences  as  it  is  notorious  to  all  mankind  it  has  been  at- 
tended with,  the  notoriety  of  the  fact  renders  it*  incumbent 
upon  those,  whose  duty  it  is  to  bring  such  Defendants  before  a 
Jury  of  their  country,  for  that  Jury  to  say,  as  between  the 
couatry  and  individuals,  whether,  under  such  circumstances 
as  will  be  laid  before  you,  he  is  to  be  publicly  permitted  to 
hold  such  doctrines  as  those  which  are  stated,  in  a  manner 
that  seems  to  evince  that  they  are  not  stated  for  any  useful 
purpose ;  but  that  they  are  stated  for  the  purpose  of  trybg, 
whether  there  is  any  law  in  thjs  country  that  will  secure  the 

fovernnient  of  the  country  from  attacks,  which  mean  nothing 
ut  to  dis|)lay  the  audacity  with  which  men  dare  to  attack 
that  government  I  And  if  you  shall  be  convinced,  upon  the 
whole  of  the  evidence  before  you,  that  the  case  is  such  as  I 
have  stated  it  to  be,  this  I  am  sure  of,  that  you  will  duly  weigh 
the  consequences  of  the  verdict,  however  you  shall  be  dis- 
posed to  give  it,  for  the  Crown,  or  for  the  Defendant;  and 
I  am  sure,  th^  Crown^  upon  the  temperate  consideration  of 
what  the  Jurij  does,  will  not  be  dissatisfied  with  that  vercRct^ 
let  it  be  what  it  may.  The  constitution  of  this  countrj-,  if  it 
be  excellent,  if  it  has  really  handed  down  to  us  those  great 
and  invaluable  blessings,  which,  I  believe,  ninety-nine  persons 
out  of  a  hundred  are  convinced  it  has,  and  if  it  be  a  matter 
of  anxiety  to  transmit  them  to  our  posterity,  you  will  remem- 
ber that  the  stability  of  those  blessings  finally  and  ultimately 
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llepends  upon  the  conduct  of  Juries.  It  is  with  them,  by  their 
verdicts,  to  establish  their  fellow-subjects  in  the  enjoyment 
of  those  rights;  it  is  with  them  to  say  in  what  cases  those 
rights  have  been  invaded  j  and  the  same  constitution  that  has 
left  it  to  them  to  say  in  what  cases  those  rights  have  been  in- 
vaded, lias  also  bound  every  honest  man  to  say,  that  when 
they  have  given  their  decision  upon  it,  they  have  acted  pro- 
perly between  the  coimtry  and  the  individiial  who  is  charged 
with  the  offence* 

Gentlemen,  under  these  circumstances,  I  shall  proceed  to 
lay  the  case  before  you,  and  I  have  only  again  to  repeat,  if 
you  shall  find,  upon  a  due  consideration  of  this  case,  that 
this  is  an  hasty,  an  unguarded,  and  unadvised  expression  of 
a  gentleman  otherwise  well  disposed,  and  who  meant  no  real 
mischief  to  the  country,  you  will  be  pleased,  with  my  con- 
sent, to  deal  with  the  Defendant  as  a  person  under  those 
circumstances  ought  to  be  dealt  with.  I  never  will  press 
a  Jury  for  a  verdict,  in  a  case  in  which,  whatever  may  be 
the  strictness  of  the  law  as  between  man  and  man,  acting  upon 
moral  and  candid  feelings,  it  ought  not  to  be  asked  for ;  and 
having  given  you  my  sentiments,  I  leave  the  Defendsmt  In 
your  hsuids. 


EVIDENCE  FOR  THE  CROWN. 

John  Taitt,  of  Oxford  Street,  Upholsterer,  sworn. — Eccn- 
mined  by  Mr.  Solicitor  General. 

^  Do  you  know  Mr.  John  Frost  ? 
A.  I  never  saw  him  but  that  evening  in  my  life^ 
Q.  What  evening? 
A.  The  6th  of  November  last. 
Q.  Where  were  you  that  evening  ? 
A.  In  the  Percy  Coffee-house. 
Q.  Who  was  with  you  ? 
A.  Mr*  Paul  Savignac. 

Q.  Were  there  any  other  persons  in  the  coffee-house  ? 
A.  Yes,  several  gentlemen. 
Q.  Can  you  name  any  ? 

A.  Mr.  Yatman  was  there,  Mr.  Bullock,  there  were  not 
many  that  I  knew. 
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Q.  Did  you  sec  Mr.  Frost  there  ? 

A.  Yes. 

Q.  At  what  time  ? 

A.  About  ten  in  the  evenings 

Q.  Where  did  Mr.  Frost  come  from  ? 

A.  He  came  from  a  room  above  stairs  with  several  gentle- 
men into  the  coffee-roonj. 

Q.  What  did  you  first  perceive  with  respect  to  Mr.  Froit? 

A.  He  addressed  himself,  I  think,  first  to  Mr.  Y^lmaD, 
but  that  I  am  not  certain  ;  he  was  a«lced  how  long  he  had 
been  returned  from  Frapce. 

Lord  Kenyon*  Was  he  asked  that  by  Mr.  Yatman^ 

A.  By  Mr.  Yatman  or  some  of  the  other  gentlemen;  he 
said,  he  was  very  lately  returned. 

Mr.  Solicitor  General*     What  did  he  say  napre  ? 

A.  He  asked  him  what  they  were  doing  there,  and  he  said, 
things  were  going  on  very  well  there,  they  were  doing  vciy 
well. 

Q«  Did  you  hear  him  say  any  thing  more  i 

A.  That  he  should  very  shortly  return  there.  ^ 

Q.  What  more? 

A.  There  was  nothing  more,  till  a  few  minutes  after,  he 
went  into  the  body  of  the  coffee  room,  two  or  three  boxes 
from  where  I  was  ;  I  heard  him  exalting  his  vdice,  and  he 
was  for  equality — I  am  for  "  equality" — ^upon  which  I  got  off 
my  seat,  and  I  went  forward,  and  inquired,  "  Who  are  you, 
Sir  r 

Lord  Kenyon.  You  asked  him  ? 

A.  Yeb,  because  1  did  not  know  him.  Mr.  Yatman  an- 
swered, That  is  Mr.  Frost ;  upon  which  I  asked  him,  how 
he  dared  to  utter  such  words  r  He  still  continued^  ^^  I  am 
"  for  equality  and  no  King."  Mr.  Yatman  asked  him,  if 
he  meant  no  King  in  this  country,  and  he  said.  Yes,  no  King 
or  no  Kings ;  I  rather  think  it  was  in  the  plural  nuniber. 
That  the  constitution  of  this  country  was  a  very  bad  one* 

Q.  Did  he  say  any  thing  more  ? 

A.  He  said  nothing  more.  I  said,  he  ought  to  be  turned 
out  of  the  coffee-room ;  upon  which  he  walked  up  the  room 
and  placed  his  back  to  the  fire,  and  wished)  I  believe,  rather 
to  retract,  if  he  could  have  retracted,  what  he  had  said ;  but 
he  still  continued  he  was  for  no  King  and  he  was  for  equality. 
He  quitted  the  room  very  shortly  after  by  a  general  hiss  from 
all  the  comt>any. 

Q.  How  Ibng  did  he  continue  there  I 

A.  I  suppose  not  above  five  minutest 
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John  Taitt— €r^**  examined  by  Mr.  Erskine* 

Q.  You  went,  I  suppose,  to  the  coffee-house  just  in  the 
ordinary  course  of  your  recreation,  I  take  for  granted  ? 

A*  It  is  a  coffee-house  I  very  seldom  go  to. 

Q.  How  came  you  there  that  night  ? 

A*  I  went  there  to  sup. 

Q.  You  have  been  there  often  ? 

A.  Very  often. 

Q*  Then  of  course  you  went  jto  have  yoiu*  supper  and  read 
the  newspaper  i 

A.  Exactly  so. 

Q.  I  take  it  you  remember  all  the  conversation  that  passed 
between  Mr.  Savigoac  and  you  that  night  i 

A.  I  believe  Mr.  Savignac  wrote  down  to  the  same 
effect. 

Q.  I  dare  say  you  wrote  down  this  ? 

A.  I  wrote  none  down. 

Q.  But  do  you  recollect  the  ciHiver^tion  between  Mr.  Sa- 
vigpacandyou? 

A.  No. 

Q.  Mr.  Frost  had  been  above  stairs  f 

A.  Yes. 

Q.  With  whom  he  w^s  dining  you  do  not  know  ? 

A.  No. 

* 

Q.  Can  you  get  out  of  that  room  without  going  through  the 
coffee-room  ? 

A.  I  don't  know. 

Q.  Don't  you  know  the  contrary  i 

A.  I  do  not. 
^  Q.  Youmu5t  have  seen  people  coming  from  above  stairs, 
having  frequented  that  house  ? 

A.  Yes. 

Q.  Then  you  know  the  way  from  up  stsurs  is  through  the 
coffee-roopi  i 

A.  Yes. 

Q.  You  say,  you  are  not  certain  that  Mr.  Frost  addressed 
himself  first  to  Mr.  Yatman? 

A.  No*  I  am  not. 

Q.  The  first  of  the  conversation^  you  will  venture  to  sweat' 
tOy  was  a  question  put  by  Tatman  to  him  f 

A.  Tes. 

Q.  Will  you  vei^ture  to  swear,  that  when  Mr.  Frost  caflife 
down  stairs,  he  was  not  going  straight  through  die  coffee- 
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house  into  the  street,  till  Mr.  Tatman  stqiped  fatmy  «id  9sk' 
ed  him  that  question  f 

A*  That  I  cannot  say* 

Q.  What  time  was  it  I 

A.  About  ten  in  die  evening,  radier  before  than  after. 

Q.  Mr.  Frost  was  perfectly  sober,  I  suppose  ? 

A.  I  cannot  say  whether  he  was  or  not. 

Q.  There  was  a  good  dinner,  where  a  number  of  geade- 
men  had  been  present  ? 

A.  I  cannot  say. 

Q.  You  saw  other  gentlemen  come  down  ? 

A.  Yes. 

Q.  Were  they  not  all  drunk  f 

A.  They  might  be,  I  don't  know^ 

Q.  He  asked  Mr.  Frost  how  long  he  had^been  from  Fiance^ 
and  he  told  him  he  was  lately  returned ;  the  converoatioji 
went  about  France  ? 

A.  Yes. 

Q.  Will  you  venture  to  swear,  the  conversation  did  not 
continue  between  Mr.  Yatman  and  Mr.  Frost  from  thc^time 
it  first  began  till  the  time  you  heard  him  say,  he  was  fof 
equality? 

A.  I  cannot  say,  I  did  not  attend  to  it  till  he  exalted  hb 
voice,  and  said,  he  was  for  equality. 

Q.  Then  what  question  was  put  to  him,  and  what  turn  die 
eonversation  was  taking,  you  don't  know,  till  you  heard  him 
exalt  his  voice  ? 

A.  No. 

Q»  Then  you  did  not  know  whether  the  conversation  res- 
pected France  or  England;  but  hearing  the  word  Equality 
you  was  all  a-gog  ? 

A.  No,  I  was  not  all  a-gog. 

Q.  You  was  in  another  part  of  the  coffee-house  ? 

A.  I  was  in  the  next  box. 

Q.  By  your  own  account  you  donH  appear  to  have  been 
very  attentive;  but  hearing  his  voice  louder  dian  befi^re,  you 
immediately  went  up,  and  asked  him,  how  he  dared  to  utter 
such  words  i 

A.  Yes. 

Q.  You  said  that  in  a  tone  of  voice  that  showed  that  you 
felt  yourself  insulted  i 

A.  Yes. 

Q.  Before  you  knew  to,  what  his  words  alluded ;  for  k 
had  been  talking  about  France,  you  know,  and  how  things 
went  on  there,  and  you  immediately  then   interfered^  ' 
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believe  several  other  persons  interfered  in  the  same  insulting 
manner? 

A*  Ye^f  I  believe  they  did. 

Q.  At  this  time  you  make  use  of  an  expression  which  pro- 
bably may  be  owing  to  my  dulness,  but  I  cannot  understand 
you.  You  said,  he  seemed  to  wish  to  retract,  but  still  conti- 
nued to  do  the  same  thing  over  again  l 

A.  He  did  not  say  much.    ^ 

Q.  You  said,  he  ought  to  be  put  upon  the  fire,  yoli 
luiow? 

A.  Yes. 

Q.  Somebody  talked  of  sending  for  a  constable  ? 

A.  Yes ;  and  he  saidy  every  man  there  was  a  constable^ 

Mr*  Solicitor  General.  Did  Mr.  Frost  appear  to  be  disab- 
.led  by  liquor  ? 

A.  If  I  had  known  him  before,  I  should  have  been  better 
able  to  say,  but  I  think  there  was  hardly  a  doub^  but  he  might ; 
but  as  I  don't  know,  I  cannot  say  whether  he  was  or  no,  but 
I  rather  believe  he  was. 
•    Q.  Did  he  repeat  the  words  more  than  once  ? 

A.  I  don't  think  he  did. 

Q.  You  said,  he  wished  to  retract,  but  still  continued,  that 
he  was  for  no  King  and  Equality  ? 

A.  He  did  not  repeat  that  twice. 

Q.  What  did  you  mean  by  saying,  he  wished  to  retract  ? 

A.  I  rather  thought  he  was  sorry  for  what  he  had  said ;  that 
is  what  I  mean  by  it. 

Paul  Savignac,  of  Carshalton,  in  Surry,  sworn.— jEx-awf/iei? 

by  Mr.  Bearcroft.  * 

Q.  Do  you  remember  being  at  the  Percy  coffee-house  with 
Mr.  Taitt,  upon  the  6th  of  November  last  ? 

A.  Yes. 

Q.  Do  you  remember  seeing  Mr.  Frost  there  ? 

A.  I  saw  a  person  whom  they  called  Mr.  Frost,  but  I  never 
saw  him  before  nor  since. 

Q.  That  gentleman  that  sits  there? — ("pointing  to  Mr- 
Frost.) 

A.  I  cannot  say. 

Q.  What  time  in  the  evening  did  you  see  him  in  the 
room? 

A.  Between  nine  and  ten. 

Q.  Did  you  heair  any  particular  expressions^  he  madb  use 
of? 
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A.  When  he  passed  the  box  I  was  sitting  in,  he  was  in  the 
company  of  Mr.  Yatman,  and  I  heard  him  say,  ^^  I  am  for 
equality  and  no  King." 

Lord  Kenyoru    What  did  he  say  ? 

A.  He  was  not  in  the  box ;  he  was  walking  up  the  miidle 
of  the  coffee-room,  and  he  said,  ^^  I  am  for  equality  and  no 
King."  I  heard  Mr.  Yatman,  pressing  his  brow,  ^^ 
**  What !  equality  and  no  King  in  this  country  ?"  Upon  which 
Mr.  Frost  answered,  *'  Yes,  no  King ;  there  ought  to  be  no 
^^  King."  I  heard  nothing  more  in  conversation  pass.  I 
stepped  from  the  box,  and  asked  him,  how  he  dared  to  hold  a 
doctrine  of  that  kind  in  a  public  coffee-room?  He  made  some 
reply  as  before,  tliat  he  was  for  equality  and  no  King.  I  told 
him,  if  he  was  not  under  the  protection  of  the  very  King  he 
was  then  reviling,  I  would  kick  him  out  of  the  coffee-room. 
Upon  whic!^  he  asked  me,  if  I  doubted  his  courage.  I  told 
him,  certainly  he  would  not  have  made  use  of  such  expres- 
sions' without,  because  I  should  have  supposed  it  to  be  an  in- 
sult to  make  use  of  such  expressions  in  a  public  coffee-house. 
He  was  then  handled  by  other  gentlemen,  and  I  sat  down; 
but  very  soon  afterwards  he  left  the  room,  under  the  execra- 
tions and  hisses  of  all  the  room. 

Q.  Did  you  see  him  when  he  first  came  down  into  the  pub- 
lic coffee-room  ? 

A.  I  don't  know  that  I  might.  I  saw  him  soon  after  I 
saw  Mr.  Yatman. 

Q.  Recollect  yourself,  and  tell  me  how  long  you  can  speak 
to  it,  as  near  as  you  can — ^recollect  how  long  he  was  in  the 
public  coffee-room  before  he  went  away. 

A.  Not  ten  minutes,  not  more  I  am  sure. 

Q.  I  would  ask  you  whether  this  conduct  and  these  ex- 
pressions of  his  produced  any^  and  what  kind  of  notice  in 
the  company  ? 

A.  That  every  gentlemen  there  was  under  the  same 
idea  with  me,  that  he  ought  to  be  kicked  out  of  the  coffee- 
room. 

Paul  Savignac — cross  examined  by  Mr*  Serjeant 

RUNNINGTON. 

Q.  You  don't  live  in  that  neighbourhood,  do  you  ? 
A.  No,  in  Carshalton,  in  Surry. 

Q.  How  long  had  you  been  in  the  coffee-room,  before  you 
rf      saw  Mr.  Frost  come  in  ? 


A.  He  iiyas  up  stairs. 
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•  Q.  Was  he  oUiged  to  come  through  the  coffee-room  from 
up  stairs  to  go  into  the  street  i 

Am  I  cannot  say. 

Q.  How  far  were  you  from  Mr.  Yatman  i 

A.  They  were  walking  up  the  coffee-room  close  to  me. 

Q.  Did  any  thing  pass  from  Mr.  Yatman  to  Mr.  Frost  f 

A.  Yes. 

Q.  Before  Mr.  Frost  spoke  at  all  ? 

A.  No. 

Q.  Do  you  recollect  Mr.  Yatman  saying,  as  he  came 
down  stairs,  ^^  Well,  Mr.  Equality,  where  are  you  going 
tb?" 

A.  No,  I  do  not. 

Matthew  Yatman,  of  Percy-street,  sworn. — Examined  by 

Mr.  Baldwin. 

Q.  Was  you  at  the  Percy  coffee-house,  on  the  6th  of  No> 
vember,  in  the  evening  f 

A.  I  was. 

Q.  Did  you  see  Mr.  Frost  there  i 

A.  I  did. 

Q.  You  have  long  known  Mr.  Frost  ? 
"  A.  Mr.  Frost  was  in  the  commission  for  watching  and 
lighting  the  street  in  which  I  live,  and  I  am  one  of  the  com- 
inissioners. 

Tell  us  what  passed  between  Mr.  Frost  and  you  at  the 
Percy  coffee-house  ? 

A.  He  came  from  the  room  where  he  dined^  into  the 
coffee-room ;  he  came  up  to  where  I  waS|  and  knowing 
he  was  lately  come  from  France,  I  said  Well^  horw  do  they  go 
on  in  France  ?  He  seemed  to  be  stimtUated  at  the  question,, 
and  he  extended  his  arm,  and  exalted  his  voice  ^ufficient- 
l}r  to  be  heard  up  stairs,  if  the  door  had  been  opened,  ^^  I  am 
**'for  equality,  and  no  King."— What !"  says  /,  "  no  King 
"  in  this  country  f*^ — No  Ring  P^  as  loud  as  he  could  hoi* 
low.  ^ 

Q.  Did  any  thing  more  pass  between  you  and  your  old 
friend? 

A.  No,  I  had  enough.  Upon  this,  the  gentlemen  in  the 
coffee-room  seemed  to  be  stimtdated  with  anger,  and  Mr. 
Taitt  and  Mr.  Savignac  got  up,  and  so  enraged  at  him,  I  sup- 
posed they  would  have  kickexl  him  out  of  the  coffee-room, 
and  I  believe  it  would  have  been  done,  but  one  geut)|^roan 
got  him  to  the  door,  and  prevailed  on  him  to  go  out. 
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Q.  Did  he  say  any  thing  more  that  you  recollect  ? 

A«  No,  it  was  all  confusion  after  that* 

Q.  And  the  manner  of  it  was  as  you  have  described  it  ? 

A.  Yes. 

Q*  With  vehemence  ? 

A.  Yes,  he  was  very  warm. 

Matthew  Yatman — cross  examined  by  Mr*  Erskihe. 

Q.  It  was  all  general  confusion  after  Mr.  Taitt  had  inter- 
fered? 

A.  Yes* 

Q.  I  believe  Mr*  Frost  said  this  extremely  loud^  that  he 
might  have  been  heard  up  stairs? 

A*  I  am  just  of  that  opinion* 

Q.  And  then  it  was  that  Mr*  TsdCtt  interfered  ? 

A.  Yes* 

Q.  After  that  all  was  confusion  ? 

A.  Yes* 

Mr*  Baldwin.  Though  there  was  confusion  afterwards, 
there  was  not  when  he  spoke  those  words  ? 

A*  No* 

Ct*  Did  he  speak  it  coolly  or  otherwise,  excepting  the 
warmth  with  which  you  have  spoken  ?  How  was  he  lE  \tk 
understanding?  •  '» 

A*  He  spoke  it  very  distinctly^  and  wished  to  be  heard  bff 
every  body. 

Q,*  Was  he  sober  or  no  ? 

A*  Certainly  he  was  not  drunk* 

Mr*  Erskine*  It  was  ten  o'clock,  was  it  not  ^ 

A*  Between  nine  and  ten*  I  don't  know  whether  it  was 
quite  ten* 

Q^  Do  you  mean  to  say  he  was  just  as  sober  as  he  mi^ 
be  at  twelve  o^clock  in  the  day  ? 

A*  That  he  walked* 

Q*  Do  you  mean  toi  stake  your  character  and  your  hof^our 
before  the  Jury,  by  saying  he  was  as  sober  as  if  you  had 
teen  him  before  dinner  ? 

A*  I  don't  say  he  was  sober* 

Q,*  I  ask  you  whether  you  mean  to  stake  your  character 
and  your  honour  before  the  Jury,  by  saying  that  he  was  as 
sober  as  at  twelve  o'clock  at  day  ? 

A,  I  should  not  have  known  that  he  was  not  by  his  con- 
versation and  his  walk  :  whether  he  was  in  his  right  senses 
when  he  used  these  wordsj  f«  another  thing* 
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^  Do  you  mean  to  say  he  spoke  in  the  manner  and  the 
phch  of  voice  like  a  sober  man  ? 
A.  He  iras  stimulated. 
Q^  He  extended  his  arm  ? 
A.  Yes« 

Q.  You  think  that  a  mark  of  sobriety,  do  you  ? 
A*  I  do  not  think  it  a  mark  of  good  sense. 

— —  Bullock,  of         swom^^^Examtntd  by  Mr.  Wood. 

il«  Was  you  at  the  Percy  coffee-house  on  the  6th  of  No- 
vember last  ? 

A*  I  was« 

^  Did  you  see  Mr.  Frost  there  ? 

A.  I  did. 

Q*  Be  so  good  as  tell  us  whether  you  heard  him  say  any 
thing,  and  what  it  was  ? 

A*  I  did  not  attend  to  the  conversation,  till  I  heard  what 
I  thought  very  treasonable  words,  upon  which  I  committed 
them  to  paper  ^  I  wrote  it  at  the  time  with  an  idea  of  having 
St  signed. 

Q.  Be  so  good  as  to  read  it  slowly. 

A.  (RtaMiJ  Percy  coffee-house,  6th  of  November,  17924 
We,  the  undermentioned,  do  hereby  certify,  that  at  about  ten 
o'clock  this  evening;  Mr.  John  Frost  came  into  this  coffee- 
room,  and  did  then,  and  in  our  presence,  openly  declare,  that 
he  wished  to  see  equality  prevail  in  this  country^  and*no  King, 
in  a  loud  sad  factious  way;  and  upon  being  asked  whether 
he  meant  that  there  should  be  no  Kmg  in  this  country,  he  an- 
swered, 2>^.-— That  is  all  I  recollect  of  seditious  words. 

Lord  Kenyon.  You  put  this  down  with  a  view  that  they 
might  have  been  signed? 

A.  I  did. 

Mr.  Wood.  Was  Mr.  Frost  drunk  or  sober  at  that  time  ? 

A.  I  never  saw  Mr.  Frost  befom  th^t  time,  but  he 
did  not  appear  to  me  to  be  a  man  in  ft[tK9  not  in  the  lea^t 


Q.  Have  you  ever  seen  him  at  any  other  time  ? 

A.  I  have  frequently  since. 

ft.  Where  may  that  be  ? 

A.  In  Paris. 

ft.  How  soon  after  this  was  it  ? 

A.  I  arrived  at  Paris  on  the  27th  of  December,  I  think, 
to  the  test  of  my  recollection ;  ?nd  I  saw  him  a  few  days  af- 
rer  my  arrival  there. 
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Mr.  Erskine.  We  have  surely  Ittldung  to  do  witb  vhat 
passed  in  Paris  ? 

Lord  Kenyan.  I  think  I  may  hear  it:  if  words  in  this 
country  constituting  a  different  offence,  that  might  be.pro- 
secuted  here  ;  but  this  is  quite  a  new  question.  In  com- 
mon slander  this  is  always  allowed. 

Mr.  Erskine.  I  confess  I  cannot  help  entering  my  protest 
againsc  it,  and  upon  this  plain  principle,  that  it  may  be  recol- 
lected that  that  question  did  arise,  and  that  the  Defendant 
may  have  the  benefit  of  it. 

Mr.  Attorneii  General.  I  believe  Mr.  Erskine  has  misun- 
derstood what  I  meant  by  putting  the  question.  I  meant 
merely  whether  he  had  ever  seen  Mr.  Frost  at  any  futuie 
time  any  where,  and  whether,  from  any  conversation  he  had 
with  him,  he  can  take  upon  him  to  judge  of  the  state  in  which 
Mr.  Frost  was  upon  the  6th  of  November  1 792  ;  that  is  com- 
paring his  modes  of  conversing  at  future  times,  near  or  dis- 
tant from  that  6th  of  November  1792.  I  dont  vrish  to  ask  a 
single  question  respecting  Mr.  Frost's  conversation  since 
that  time,  whatever  the  law  may  be  upon  the  subject.  I  hayc 
a  still  more  important  reason  for  not  asking  it. 

Mr.  Erskine.  My  objection  is  by  no  means  cured^  but  sdU 
more  important.  The  question  was  this,  whether  the  witnos 
shall  be  allowed  to  say  from  conversations  with  "Sk. 
Frost-— 

Mr.  Bullock.  I  believe  I  can  save  you  a  great  deal  of  trou- 
ble. I  know  nothing  about  it. 

Lord  Kent/on.  I  am  clearly  of  opinion  that  it  might  have 
^  been  asked  in  the  way  in  which  the  Attorney  General  put  it, 
if  by  his  general  deportment  afterwards  he  could  judge  whe- 
ther he  was  in  liquor  or  not.  I  have  not  the  least  particle 
of  doubt. 

Mr.  Erskine.  Neither  haf  e  I  certainly  upon  that  point,  my 
Lord. 

Q.  Where  ha^m^  seen  him  since  ? 

A.  At  CalaisaHRrst  time. 

Lord  Kenyo^.i  will  not  have  all  his  life  and  conversatioa 
brought  forward ;  I  would  not  have  him  give  evidence  from 
conjecture  or  knowledge  of  what  he  was  doing  at  Paris ;  all 
that  I  mean  to  allow  is,  whether  from  his  general  depQr^ 
ment  at  other  times,  he  thinks  he  was  sober  at  that  time  ? 

Q.  How  many  times  might  you  see  him,  think  you  ? 

A.  It  is  impossible  to  say ;  I  have  frequently  seen  him  at 
a  coffee-ho\}se. 
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il«  Are  you  able  to  jwigp  from  that,  whether  he  was  so- 
ber or  not  when  you  saw  him  at  Percy  street  coflfee-house  ? 

A.  He  was  what  you  may  call  a  sober  man. 

Mr.  Erskine.  Was  he  like  a  man  that  had  been  drink- 
ing? 

A.  Drinking  moderately. 

^  Two  bottles  of  port,  what  do  you  say  to  that  ? 

A.  I  cannot  say. 

Q.  It  is  very  difficult  to  judge  by  weights  and  scales. 

A.  I  thought  he  was  sober  by  his  manner. 


MR.  ERSKINE. 


Gentlemen  of  the  jury, 

jL  rise  to  address  you  under  circumstances  so  peculiar 
that  I  consider  myself  entitled  not  only  for  the  Defendant  ar- 
raigned before  you,  but  personally  for  myself,  to  th^  ut- 
most indulgence  of  the  Court.  I  came  down  this  mom-  Jfi 
ing  with  no  other  notice  of  the  duty  cast  upon  me  in  this  ^ 
cause,  nor  any  other  direction  for  the  premeditation  ne- 
cessary to  its  performance,  than  that  which  I  have  ever 
considered  to  be  the  safest  and  the  best,  namely,  the 
records  of  the  Court,  as  they  are  entered  here  for  trial,  wherjv 
for  the  ends  of  justice  the  charge  must  always  appear  witn 
the  most  accurate  precision,  that  the  accused  may  know  what 
crime  he  is  called  upon  to  answer  and  his  Counsel  how  he 
may  defend  him.  Finding  therefore  upon  the  record  which 
arraigns  the  Defendant,  a  simple,  unqualified  charge  of  sedi- 
tions words,  unconnected,  and  uncompl|^|^d  with  any  esLtrin- 
sic  events,  I  little  imagined  that  the  coflla  of  my  Client  was 
•to  receive  its  colour  and  construction  from  the  present  state 
of  France,  or  rather  of  all  Europe,  as  affecting  the  condition 
of  England ;  I  little  dreamed  that  the  6th  day  of  November 
(which,  reading  the  Indictment,  I  had  a  right  to  consider  like 
any  other  day  in  the  calendar)  was  to  turn  out  an  epoch  in 
this  country  (for  so  it  is  styled  in  the  argument,)  and  that 
instead  of  having  to  deal  with  idle,  thoughtless  words,  uttered 
over  wine,  through  the  passage  of  a  coffee-hou^,  with  what-  * 
ever  at  any  ^im^  might  belong  to  them,  I^was  to  meet  a  charge, 


« 
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of  which  I  had  no  notice,  or  conception,  and  t«  find  the  ioou 
dialogue^  which^  even  upon  the  face  of  the  record  itself,  ezfai* 
bits  nothing  more  than  a  casual  sudden  conversation,  exalted 
to  9^  accusation  of  the  most  premeditated,  serious,  andalann- 
in^  nature, — ^verging  upon  high  treason  itself,  by  its  connezioa 
with  the  most  hostile  purposes  to  the  state,— -and  assumiag  a 
shape  still  more  interesting  from  its  dangerous  connexion  with 
certain  mysterious  conspiracies,  which,  in  confederacy  with 
French  republicans,  threaten,  i7^erm#,the  constitution  of  our 
once  happy  country. 

Gentlemen,  I  confess  myself  much  unprepared  for  a  discus- 
sion of  this  nature,  and  a  little  disconcerted  at  being  so  ;^^-for 
though  (as  I  have  said)  I  had  no  notice  from  the  record,  that 
the  politics  of  Europe  were  to  be  the  subject  of  discourse, 
yet  experience  ought  to  have  taught  me  to  expect  it ; — ^for 
what  act  of  Government  has  for  a  long  time  past  been  carried 
on  by  any  other  means ; — when  or  wherelaacA  been  the  debate, 
or  what  has  been  the  object  of  authority,  in  which  the  affiun 
of  France  have  not  taken  the  lead? — ^The  affairs  of  France 
have  indeed  become  the  common  stalking-horse  for  all'stite 
purposes.  I  know  the  honour  of  mv  learned  friend  too  wcD 
to  impute  to  him  the  introduction  of  them  for  any  improper 
or  dishonourable  purpose ;  I  am  sure  he  connects  them  in  his 
own  mind  with  the  subject,  and  thinks  them  legally  before  3rou 
— I  am  bound  to  think  so,  because  the  general  tenour  of  his* 
address  to  you  has  been  manly  and  candid.  But  I  assert, 
that  neither  the  actual  condition  of  France,  nor  the  sujqposed 
condition  of  this  country,  are,  or  can  be,  in  any  shape  beCore , 
jl^ou, — and  that  upon  the  trial  of  this  Indictment,  supported 
only  by  the  evidence  you  have  heard,  the  words  must  be  jud* 
ged  of  as  if  spoken  by  any  man  or  woman  in  the  kingdom,  at 
any  time  from  the  Norman  conquest,  to  the  moment  I  am  ad* 
dressing  you. 

I  admit  indeed,  that  the  particular  time  in  which  words  are 
spoken,  or  acts  committed,  mcty  most  essentially  alter  their 
quality  and  construction,  and  give  to  expressions,  or  conduct, 
which  in  another  season  might  have  been  innocent,  or  at  least 
indifferent,  the  highest  and  most  enormous  guilt  :*-4>ut  for 
that  very  reason  the  supposed  particularity  of  the  present 
times  as  applicable  to  the  matter  before  you,  is  absolutely  shut 
out  from  your  consideration,  shut  out  upon  the  plainest  and 
most  obvious  principle  of  justice  and  law ; — ^because,  wher- 
ever time  or  occasion  mix  with  an  act, — affect  its  quality,— 
and  constitu|p  or  enhance  its  criminality,  they  then  become 
an  essential  part  of  the  misdemeanor  itself,  and  must  couse* 


^ 
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<|ueiitly  be  charged  as  such  upon  the  record.  I  plainly  dis- 
cover I  have  his  Lordship's  assent  to  this  proposition. — If 
therefore  the  Crown  had  considered  this  cause  originally  in 
the  serious  light  which  it  considers  it  to-day,  it  has  wholly 
mistaken  its  course.  If  it  had  considered  the  government  of 
Franbe  as  actively  engaged  in  the  encouragement  of  disaffec- 
tion to  the  monarchy  of  England,  and  that  her  newly-erected 
Republic  was  set  up  by  her  as  the  great  type  for  imitation 
and  example  here ; — if  it  had  considered  that  numbers,  and 
even  classes  of  our  countrymen  were  ripe  for  disaffection,  if 
not  for  rebellion,— and  that  the  Defendant,  as  an  emissary  of 
France,  had  spoken  the  words  with  the  premeditated  design 
of  undermining  our  Government ; — this  situation  of  things 
might  and  ought  to  have  been  put  as  facts  upon  the  record^ 
and  as  facts  established  by  evidence,  instead  of  resting  as  * 
they  do  to-day  upon  assertion.  By  such  a  course  the  crime 
indk^ed  would  have  become  of  the  magnitude  represented ;  but 
oo  the  other  hand,  as  the  conviction  could  only  have  followed 
from  the  proof,  the  Defendant  upon  the  evidence  of  to-day  must 
have  an  hour  ago  been  acquitted;  since  not  a  syllable  has 
been  proved  of  any  emissaries  from  France  to  debauch  our 
monarchical  principles ;-— not  even  an  insinuation  in  evidence^ 
ihaiy  if  there  were  any  such^  the  Defendant  was  one  of  them  ; 
—-not  a  syllable  of  proof,  either  directly  or  indirectly,  that  the 
condition  of  the  country,  when  the  words  were  uttered,  dif- 
fered from  its  ordinary  condition  in  times  of  prosperity  and 
peace.  It  is  therefore  a  new  and  most  compendious  mode  of 
justice,  diat  the  facts  which  wholly  constitute,  or  at  all  events 
lift  up  the  dignity  and  danger  of  the  offence,  should  not  be  % 
charged  upon  record, — because  they  could  not  be  proved ; 
*-4>ut  are  to  be  taken  for  granted  in  the  argument,  so  as  to 
produce  the  same  effect  upon  the  trial,  and  in  the  punish- 
ment, as  if  they  had  been  actually  charged,  and  completely 
established.  If  the  affisurs  of  France,  as  they  are  supposed 
to  affect  this  country,  had  been  introduced  without  a  war- 
rant from  the  charge  or  the  evidence,  I  should  have  been 
wholly  silent  concerning .  them ;  but  as  they  have  been 
already  n^ixed  with  the  subject  in  a  manner  so  eloquent 
aod  affecting,^  as  too  probably  to  have  made  a  strong  im- 
pression, it  becomes  my  duty  to  endeavour  at  least  to  re- 
move it. 

The  late  revolutions  in  France  have  been  represented  to 
you  as  not  only  ruinous  to  their  authors,  and  to  the  inhabit- 
ants of  that  country,  but  as  likely  to  shake  and  Ipsturb  the 
principled  of  this  and  all  other  governments  ; — you  have  beeu 
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told)  that  though  the  English  people  are  generally  well  affect" 
ed  to  their  government — ^ninety-nine  out  of  one  hundred,  op<» 
Mr.  Attorney  General's  own  statement*— yet  that  wicked  and 
designing  men  have  long  been  labouring  to  overturn  it, — ^and 
that  nothing  short  of  the  wise  and  spirited  exertions  of  the 
present  Goveniraent  (of  which  this  prosecution  is,  it  seems, 
one  of  the  instances),  have  •  hitherto  averted,  or  can  continue 
to  avert  the  dangerous  contagion,  which  misrule  and  anarchr 
are  spreading  over  the  world; — ^that  bodies  of  Englishmen, 
forgetting  their  tluty  to  their  own  country  and  its  constitution, 
have  congratulated  the  Convention  of  France  upon  the  forma- 
tion of  their  monstrous  government ;— -and  that  the  condoct 
of  the  Defendant  must  be  considered  as  a  part  of  a  detp-laid 
system  of  disaffection,  which  threatened  the  establishment 
of  this  kingdom. 

Gentlemen,  this  state  of  things  having  no  support  whate- 
ver from  any  evidence  before  you,  and  resting  only  upon  &pi* 
nion;  I  have  an  equal  right  to  mine; — ^having  the  same  means 
of  observation  with  other  people  of  what  passes  in  the  woiUi 
and  as  I  have  a  very  clear  one  upon  this  subject,  I  wUl  give 
it  you  in  a  few  words. 

I  am  of  opinion  then,  that  there  is  not  the  smallest  foos- 
dation  for  the  alarm  which  has  been  so  industriously  propa- 
gated ;  in  which  I  am  so  far  from  being  singular,  that  I  verily 
believe  the  authors  of  it  are  themselves  privately  of  the  samo 
way  of  thinking; — ^but  it  was  convenient  for  certain  persontj 
who  had  changed  their  principles,  to  find  some  plausible  pre- 
text for  changing  them ; — it  was  convenient  for  those,  who 
§  when  out  of  power  had  endeavoured  to  lead  the  public  min^ 
to  the  necessity  of  reforming  the  corruptions  of  our  own  go- 
vernment, to  find  any  reasons  for  their  continuance  and  con- 
firmation, when  they  operated  as  engines  to  support  them- 
selves in  the  exercise  of  powers,  which  were  only  odious 
when  in  other  hands*     For  this  honourable  purpose  the  sober, 
reflecting,  and  temperate  character  of  the  English  nation,  iras 
to  be  represented  as  fermenting  into  sedition,  and  into  an 
insane  contempt  for  the  revered  institutions  of  their  anccs- 
tqrs  I — for  this  honourable  purpose  the  wisest  men, — the  moit 
eminent  for  virtue, — the  most  splendid  in  taleftts, — the  most 
independent  for  rank  and  property  in  the  country,  were,  for 
no  other  crime  than  their  perseverance  in  those  sentimeots 
which  certain  persons  had  originated  and  abandoned^  to  be 
given  up  to  the  licentious  pens  and  tongues  >ofliired  defama- 
tion,— ^to  h«  stabbed  in  the  dark  by  anonymous  accusatioo, 
and  tQ  be  held  out  to  England  and  to  die  whole  world,  as 
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ing  under  the  auspices  of  cut-throats  to  overturn  eve- 
l  sacred  in  religion,  and  venerable  in  the  ancient  go- 
ut of  our  country.  Certaih  it  is,  that  the  whole  sys- 
govemment,  of  which  the  business  we  are  now  enga- 
is  no  mean  specimen,  came  upon  the  public  with  the 
aess  of  a  clap  of  thunder,  without  one  act  to  give  it 
iaHyfrom  the  very  moment  that  notice  was  given  of  a 
in  Parliament^  to  reform  the  representation  oj  the  peo- 
•ong,  long  before  that  time  the  Rights  of  Man  and 
3oks  though  not  complained  of^  had  been  written  ; — 

long  before  it,  the  addresses  to  the  French  govem- 
^hich  have  created  such  a  panic,  had  existed  ; — but 
i  is  a  give  and  take  in  this  world,  they  passed  unre- 
Leave  but  the  practical  corruptions,  and  they  are 
ed  to  wink  at  the  speculations  of  theorists  and  the 
nents  of  public-spirited  civility ;  but  the  moment  the 
I  attention  was  awakened  to  look  to  things  in  practice j 
feei  to  reform  corruptions  at  home,  from  that  moment, 
ie  ringing  of  a  bell,  the  whole  hive  began  to  swarm, 
xy  man  in  his  turn  has  been  stung. 
Gentlemen,  is  the  real  state  of  the  case ;  and  I  am  so 
a  pushing  the  observation  beyond  its  bearing  for  the 

of  a  Client,  that  I  am  ready  to  admit  Mr.  Frost  in 
duct  has  not  been  wholly  invulnerable^  and  that  in 
measure  he  has  brought  this  prosecution  upon  himself, 
lemen,  Mr.  Frost  must  forgive  me,  if  I  take  the  li- 
>  say  that  with  the  best  intentions  in  the  world,  he 
y  pushed  his  observations  and  conduct  respecting 
ment  fisu-ther  than  many  would  be  disposed  to  follow 
[  cannot  disguise  or  conceal  from  you,  that  I  find  his 
I  this  green  book,*  as  associated  with  Mr.  Pitt  and 

;rtkine  read  the  following  minutes  from  Mr.  Pitt's  hand-writing.) 

Thatched  House  Tavern,  May  18/A,  178t. 

nnerous  and  respectable  meeting  of  Members  of  Parliament,  friend- 
nstitutional  reformation,  and  of  members  of  seTcral  committees  of 
and  cities, 

e  of  Bkhmond    Sir  C.  Turner  Dr.  John  Jebb 

ry  Mr.  Taylor  Major  Cartwright 

ion  Mr.  Amherst  Mr.  HiU 

I  Mayor  Mr.  Duncombc  Mr.  Baynes 

I.  Pitt  Mr.  J.  Martin  Mr.  Shove 

in  Lewes  Mr.  Aid.  Townsend  Mr.  Churchill 

Wyvill  Mr.  Aid.  Creichtoa  Mr.  Tooke 

mep  Mr.  Aid.  Wilkes  Mr.  Home  ' 
I.                                     54 
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the  Duke  of  Richmond,  at  the  Thatched  House  Taverm  is 
St.  James's  Street ;  that  I  find  him  also  the  correspondeiit^ 
the  former,  and  that  I  discover  in  their  publications  on  the 
structure  and  conduct  of  the  House  of  Commons  eiqpros* 
sions,  which,  however  merited,  and  in  my  opinion  conuneDd* 
able,  would  now  be  considered  not  merely  as  intemperate aad 
unguardedybut  as  highly  criminal"^. 

Mr.  Redman  Rev.  Mr.  Bromley  Mr.  Frost 

Mr.  Withers  Mr.  B.  HoUis  Mr.  Trevanion 

Mr.  Bodely  Mr.  Disney  Fitche  Dr.Brofckl^sb^ 

Mr.  Vardy  Mr.  Edmunds  Rev.  Dr.  Ryciw 

Mr.  Sheridan  General  Hale  Colonel  Bjrron 

Mr.  Alderman  Turner   Sir  Cecil  Wray  Major  Parry 

Mr.Trecothick  *           Mr.  B.Hayes  Mr.  Green 

Mr.  Vincent  Sir  J.  Korcliffe  Uc.  &c.  &c. 

Resolved  unanimously^ 

That  the  motion  of  the  Honourable  William  Pitt  on  the  7th.  instant,  fertile 
appointment  of  a  committee  of  the  House  nf  Commons,  to  in<|ulre  into  ^ 
state  of  the  representation  of  the  People  of  Great  Britain  in  Parliament,  aiid 
to  report  the  same  to  the  House,  and  also  what  steps  it  might  be  proper  ii 
their  opinion  to  take  thereupon,  having  been  defeated  by  «motkm  vaudeftr 
the  order  of  the  day,  it  is  become  indispensably  necessary  that  aj^^cstiao 
should  be  made  to' parliament,  by  petitions  from  the  collective  body  of  tte 
people  in  their  respective  districts,  requesting  a  substantial  refbfttatibn'iif 
the  Commons  House  of  Parliament. 
Resolved  unanimously. 

That  this  meeting,  considering  that  a  general  application  by  the  colkc- 
tive  body  of  the  Commons  House  of  Parliament  cannot  b^  made  before  tKe 
close  of  the  present  session,  is  of  opinion,  that  the  sense  of  the  people  sIvMild 
ht  taken  at  such  times  as  may  be  convesiient  tins  sunnner,  in  order  to^'tagr 
their  several  petitions  before  Parliament  early  in  the  next  session,  when  their 
proposition  for  a  parliamentary  retbrmation,  •arithottt  tohick  neither  the  libat^ 
of  the  nation  cmi  be  preserved,  nor  tlie  permanence  of  a  vn9e  andxnrtuous  admrnt' 
tfation  can  be  secured,  msiyTcceive  that  ample  and  mature  discussimi  vbick 
so  momentous  a  question  demands. 
Resolved  unanimously. 

That  the  thanks  of  this  Meeting  be  given  to  the  Honourable  William  Pitt 
for  moving,  John  Sawbridge,  Esq.  for  seconding,  and  the  141  other  Members 
who  supported  the  motion  for  a  committee  to  inquire  into  the  state  of  Pv- 
liamentajy  representation,  and  to  suggest  what  in  their  opinion  ought  to  be 
done  thereupon :  as  well  as  to  the  duke  of  Richmond,  Lord  John  Cavendish, 
Mr.  Secretary  Fox,  and  every  other  Member  of  the  present  Ministry,  or  of 
either  House  of  Parliament,  who  has  in  any  way  promoted  the  necessary  r^ 
form  that  was  the  object  of  the  foregoing  motion. 

Wx.  Ftomx^  Chainnan. 

And  t)iey  resolved  to  have  another  meeting  at  the  same  place  on  Saturdiv, 
June  Itt. 

•(COPY) 
DsAB  Sir, 
I  am  extremely  sorry  that  I  was  not  at  home,  when  you  and  the  other  gtn* 
tlemen  from  the  Westminster  Committee  did  me  the  honour  to  call. 
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Uentlemen,  the  fashion  of  this  world  speedily  passeth 
away.— We  find  these  glorious  restorers  of  equal  represen- 
tation, determined,  as  ministers^  that,  so  far  from  e\'ery  man 
being  an  elector,  the  metropolis  of  the  kingdom  should  have 
no  election  at  all :  but  should  submit  to  the  power  or  to  the 
softer  allurements  of  the  Crown,     Certain  it  is,  that,  for  a 
short  season,  Mr.  Frost  being  engaged  professionally  as  agent 
for  the  Government  candidate^  did  not  (indeed  he  could  not) 
oppose  this  inconsistency  between  the  doctrine  and  practice 
of  his  friends,  and  in  this  interregnum  of  public  spirit^  he 
was,  in  the  opinion  of  Government,  a  perfect  patriot,  a  faith- 
ful friend  to  the  British  constitution.     As  a  member  of  the 
law  he  was  therefore  trusted  with  Government  business  in 
matters  of  revenue,  and  was,  in  short,  what  all  the  f|riends  of 
Government  of  course  are,  the  best  and  most  approved  ;*— to 
save  words,  he  was  like  all  the  rest  of  them, — just  what  he 
should  be.     But  the  election  being  over^  and  with  it,  profes- 
sional agency ,^  and  Mr.  Frost,  as  he  lawfully  might,  conti-^ 
auing  to  hold  his  former  opinions  which  were  still  avowed  and 
{^ried  in,  though  not  acted  on,  by  his  ancient  friends,  he 
unfortunately  did  not  change  them  the  other  day,  when  they 
were  thrown  off  by  others ;  on  the  contrary,  he  rather  seems 
to  have  taken  fire  with  the  prospect  of  reducing  them  to 
practice  ;  and  being,  as  I  have  shown  you,  bred  in  a  school 
which  took  the  lead  in  boldness  of  remonstrance  of  all  other 
reformers  before  or  since,  he  fell,  in  the  heat  and  levity  of 
wine,  into  expressions  which  have  no  correspondence  with 

May  1  beg  the  favour  of  you  to  express,  that  I  am  truly  happy  to  find  that 
the  motion  of  Tuesday  last  has  the  approbation  of  such  zealous  friends  to 
the  public,  and  to  assure  the  Committee,  that  my  exertions  shall  never  be 
wanting  in  support  of  a  measure,  which  I  agree  vnth  them  in  thinking  eaaentialty 
necenary  to  ^independence  of  Parliament  and  the,  liberty  of  the  people. 
I  have  the  honour  to  be,  with  great  respect  and  esteem. 

Sir,  ^ 
Your  most  obedient  and  most  humble  servant, 
I/mcoln's  Inn,  W.  Pitt. 

IViday  May  10th. 

John  Frosty  Etq.  Percy  Street. 

Stm,  UncolnU  Inn,  May  12<A,  1782.  • 

I  have  received  the  favovr  of  your  note,  and  shall  be  proud  to  receive  the  ho- 
nour intended  me  by  the  gentlemen  of  the  Middlesex  Committee,  at  the  time 

YOU  mention. 

I  am,  with  g^at  regard. 
Sib, 
Tour  most  humble  servant, 

W.  Pitt. 
JohnFrott,  Ftq.  Percy  Street. 
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his  sober  judgment ;— which  would  have  been  passed  OTC^or 
lauded  at  in  you  or  me,  but  which  comiilg  from  hitn  were 
never  to  be  forgiven  by  Government.  This  is  the  genuine 
history  of  his  offence, — for  thift  he  is  to  be  the  subject  of 
prosecution, — not  the  prosecution  of  my  learned  friend,— not 
the  prosecution  of  the  Attorney  General,— not  the  proseottioD 
of  His  Majesty ;  but  the  prosecution  of  Mr.  Yatman,  who 
wishes  to  show  you  his  great  loyalty  to  die  state  and  constitu- 
tion, which  were  in  danger  of  falling,  had  it  not  been  fbr^ 
drpgs  of  this  worthy  apothecary. 

With  regard  to  the  new  govemtnent  of  France,  since  the 
subject  has  been  introduced,  all  I  can  say  of  it  is  this :— Aat 
the  good  or  evil  of  it  belongs  to  themselves  s— that  they  had 
a  right,  like  every  other  people  upon  earth,  to  change  their 
government  : — ^that  the  system  destroyed  was  a  system  dii- 
graceful  to  free  and  rational  beings,  and  if  they  have  neither 
substituted,  nor  shall  hereafter  substitute  a  better  in  its  stead, 
they  must  eat  the  bitter  fruits  of  their  own  errors  and  crimes. 
As  to  the  horrors  which  now  disfigure  and  desolate  that  fine 
country,  all  good  men  must  undoubtedly  agree  in  condemning 
and  deploring  them,  but  they  may  differ  nevertheless  in 
decyphering  their  causes  ; — men  to  the  full  as  wise  as  tfiosc 
who  pretend  to  be  wiser  than  Providence,  and  stronger  than 
the  order  of  things,  may  perhaps  reflect  that  a  great  nibric  of 
unwarrantable  power  and  corruption  could  not  laH  to  flie 
ground  without  a  mighty  convulsion, — that  the  agitadon 
must  ever  be  in  proportion  to  the  surface  agitated^-o-that  the 
passions  and  errors  inseparable  from  humanity  must  heighten 
and  swell  the  confusion,  and  that  perhaps  the  crimes  and  am- 
bition of  other  nations,  under  the  mask  of  self-defence  and 
humanity,  may  have  contributed  not  a  little  to  aggravate 
them, — may  have  tended  to  embitter  the  spirits  and  to  multi- 
ply the  evils  which  they  condemn, — -to  increase  the  misrule 
and  anarchy  which  they  seek  to  disembroil,  and  in  the  end  to 
endanger  dieir  own  governments,  which  by  carnage  and 
bloodshed,  instead  of  by  peace,  improvement,  and  wise  ad- 
ministration, they  profess  to  protect  from  the  contagion  of 
revolution. 

As  to  the  part  which  bodies  of  men  in  England  have  taken, 
though  it  might  in  some  instances  be  imprudent  and  irregular, 
yet  I  see  nothing  to  condemn,  or  to  support  the  declamation 
which  we  daily  hear  upon  the  subject.  The  congratulations 
of  Englishmen  were  directed  to  the  fall  of  corrupt  and  des- 
potic power  in  France,  and  were  animated  by  a  wish  of  a 
milder  and  freer  government,— happier  for  that  country,  and 
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safer  for  this ;  they  were  besides  addressed  to  France  when 
,8hc  was  at  peace  with  England^  and  when  no  law  was  therefore 
broken  by  the  expression  of  opinion  or  satisfaction.  They 
were  not  congpratulations  on  the  murders  which  have  since 
been  committed,  nor  on  the ,  desolations  which  have  since 
overspread  so  large  a  portion  of  the  tarth,  neither  were  they 
traitorous  to  the  government  of  this  country.  This  we  may 
safely  take  in  trust,  since  not  one  'jf  tliem^  even  in  the  rage  of 
prosecution^  has  been  brought  before  a  criminal  court.  For 
myself,  I  never  joined  in  any  of  these  addresses,  but  what  I 
have  delivered  concerning  them  is  all  I  have  been  able  to  dis- 
cover ;  and  Government  itself,  as  far  as  evidence  extends, 
has  not  been  more  successful.  I  would  therefore  recommend 
it  to  His  Majesty's  servants,  to  attend  to  the  reflections  of  an 
eloquent  writer,  at  present  high  in  their  confidence  and 
esteem,  who  has  admirably  exposed  the  danger  and  injustice 
of  general  accusations.  "  This  way  of  proscribing  the  citi- 
*'  zens  by  denominations  and  general  descriptions^  dignified  by 
*^  the  name  of  reason  of  state,  and  security  for  constitutions 
^^  and  commonwealths,  is  nothing  better  at  bottom  than  the 
^^  miserable  invention  of  an  ungenerous  ambitioh,  which 
,**  would  fain  hold  the  sacred  trust  of  power,  without  any  of 
**  the  virtues  or  energies  that  give  a  title  to  it ;  a  receipt  of 
*^  policy,  made  up  of  a  detestable  compound  of  malice, 
^^  cowao^ice,  and  sloth.  They  would  govern  men  against 
**  their  will ;  but  in  that,  Government  would  be  discharged 
**  firom  the  exercise  of  vigilance,  providence,  and  fortitude ; 
**  and  therefore  that  they  may  sleep  on  their  watch,  consent 
^^  to  take  some  one  division  of  the  society  into  partnership 
**  of  the  tyranny  over  the  rest.  But  let  government,  in 
*'  whatever  form  it  may  be,  comprehend  the  whole  in  its 
^^  justice,  and  restrain  the  suspicious  by  its  vigilance ;  let  it 
*'  keep  watch  and  ward ;  let  it  discover  by  its  sagacity,  and 
*^  punish  by  its  firmness,  all  delinquency  against  its  power, 
**  whenever  it  exists  in  the  overt  acts,  and  then  it  will  be  as 
^^  safe  as  God  and  nature  intended  it  should  be.  Crimes  are 
^^  the  acts  of  individuals,  and  not  of  denominations ;  and 
**  therefore  arbitrarily  to  class  men  under  general  descrip- 
"  tion8,in  order  to  proscribe  and  punish  them  in  the  lump  for 
**  a  presumed  delinquency,  of  which  perhaps  but  a  part,  per- 
*'^  haps  none  at  all,  are  guilty,  is  indeed  a  compendious 
**  method,  and  saves  a  world  of  trouble  about  proof;  but 
**  such  a  method,  instead  of  being  law,  is  an  act  of  unna- 
^^  tural  rebellion  against  the  legal  dominion  of  reason  and 
justice ;  and  a  vice,  in  any  constitution  that  entertains 
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*^  it,  which  at  one  time  or  other  will  certainly  bring  oa  it» 
*^  ruin.*" 

Qentlemen^  let  us  now  address  ourselves  to  the  cause  dis^ 
embarrassed  by  foreign  considerations ;-— let  us  examine 
what  the  charge  upon  the  record  is,  and  see  how  it  it 
supported  by  the  proofs ; — for^  unless  the  whole  indictmeoti 
or  some  one  count  of  it,  be  in  form  and  substance  supported 
by  the  evidence,  the  Defendant  must  be  acquitted,  how- 
ever in  other  respects  you  may  be  dissatisfied  with  his 
imprudence  and  indiscretion.  The  indictment  char;ges^ 
*^  That  the  Defendant  being  aperson  of  an  impiousy  depraved, 
*'  sedittous  disposition^  and  maliciously  intending  to  dutwrbtkt 
"  peace  of  the  kingdom;  to  bring  our  most  serene^  Sovercigfi 
^^  into  hatred  and  contempt  with  all  the  subjects  of  the  reabui 
^  and  to  excite  them  to  discontent  against  the  govermnent^ 

*^  HE,  THE  SAID  DEFENDANT^  HIS  AFORESAID  WICKED 
"  CONTRIVANCES  AND  INTENTIONS  TO  GOMP1.1&TE,  PERf 
**    FECT,   AND    RENDER     EFFECTUAL,    ON  THE    6TH    DAY  OF 

^^  November,"  spoke  the  words  imputed  to  him  by  the 
Crown.  This  is  the  Indictment,  and  it  is  drawn  with  a  prC'* 
cision  which  marks  the  true  principle  of  £nglish  criisiDri 
law.  It  does  not  merely  charge  the  speaking  of  the  wofds^ 
leaving  the  wicked  intention  to  be  supplied  and  collected  by 
necessary  and  unavoidable  inference,  because  such  inference 
may  or  may  not  follow  from  the  words  themselves^  according 
to  circumstances,  which  the  evidence  alone  can  disclose ;  it 
charges  therefore  the  wicked  intention  as  a  fact,  and  as  con- 
stituting the  very  essence  of  the  crime,  stating  as  it  must 
state,  to  apprise  the  Defendant  of  the  crime  alleged  against 
him,  the  overt  act,  by  which  such  malicipus  purpose  was 
displayed,  and  by  which  he  sought  to  render  it  effectuaL  No 
man  can  be  criminal  without  a  criminal  intention,— -<2c/u^  non 
facit  reum  nisi  mens  sit  rea.  God  alone  can  look  iatothe 
heart,  and  man,  could  he  look  ipto  it,  has  no  jurisdictioii 
over  it,  until  society  is  disturbed  by  its  actions  ;  but  the  crim- 
inal mind  being  the  source  of  all  criminality,  the  law  se^eks 
only  to  punish  actions  which  it  can  trace  to  evil  disposition : 
—it  pities  our  errors  and  mistakes, — makes  allowances  for  our 
passions,  and  scourges  only  our  crimes. 

Gentlemen,  my  learned  friend^  the  Attorney  General,  in 
the  conclusion  of  his  address  to  you,  did  more  than,  rgidfy 
these  propositions ;  for,  with  a  liberality  and  candour  very 
honourable  to  himself,  and  highly  advantageous  to  the  pub- 
lic which  he  represents,  he  said  to  you,  that  if  the  expres- 

*  Edmund  Burke. 


Trial  of  John  Frost.  423 

sions  charged  upon  the  Defendant,  should  turn  out  in  your 
opinion  to  be  unadvised  and  unguarded,  arising  on  the  sudden, 
and  unconnected  with  previous  bad  intention,  he  should  not 
even  insist  upon  the  strictness  of  the  law,  whatever  it  might 
be,  nor  ask  a  verdict,  but  such  as  between  man  and  man^ 
acting  upon  moral  and  candid  feelings,  ought  to  be  asked 
and  expected.  These  were  the  suggestions  of  his  own  just 
and  manly  disposition^  and  he  confirmed  them  by  the  autho- 
rity of  Mr.  Justice  Forster,whose  works  are  so  deservedly  cele- 
brated ;  but  judging  of  my  unfortunate  Client,  not  from  his  own 
charity,  but  from  the  false  information  of  others,  he  puts  a 
construction  upon  an  expression  of  this  great  author,  which 
destroys  much  of  the  intended  effect  of  his  doctrine; — a 
doctrine  whicli  I  will  myself  read  again  to  you,  and  by  the 
right  interpretation  of  which  I  desire  the  Defendant  may 
stand  or  falL  (n  the  passage  read  to  you,  Forster 
says,  "as  to  mere  words,  they  differ  widely  from  wri- 
*^  tings  in  point  of  real  malignity  and  proper  evi- 
*'  DENGE ;  they  are  often  the  effect  of  mere  heat  of  blood, 
^^  which  in  some  natures,  otherwise  well  disposed,  carrieth  the 
**  man  beyond  the  bounds  of  prudence  :  they  are  always  lia- 
*'  bk  to  great  misconstruction,  from  the  ignorance  or  in- 
*^  attention  of  the  hearers,  and  too  often  from  a  motive 
**  truly  criminal."  Forster  afterwards  goes  on  to  contrast 
sfich  loose  words  "  not  relative  to  any  act  or  desi^n^'^  for  so 
he  expresses  himself,  with  ^^  words  of  advice  and  persua- 
**  Bion  in  cofitemplation  of  some  traitorous  purpose  actually 
*'  on  foot  or  intended^  and  in  prosecution  ofitJ*^ — Comparing 
this  rule  of  judgment  with  the  evidence  given,— one  would 
have  expected  a  consent  to  the  most  favourable  judgment, — 
one  woijd  have  almost  considered  the  quotation  as  a  tacit  con- 
sent to  an  acquittal : — ^but  Mr.  Attorney  General,  still  looking 
through  the  false  medium  of  other  men's  prejudices,  lays 
hold  of  the  words,  "  otherwise  well  dtsposedy^  and  engrafts 
upon  them  this  most  extraordinary  requisition.  Show  me, 
he  says,  that  Mr.  Frost  is  otherwise  ivell  disposed. — Let  him^ 
tM^ng  himself  within  the  meaning  of  Forster,  and  then  I  con- 
sent that  he  shall  have  the  fullest  benefit  of  his  indulgent  prin- 
ciple of  judgment.  Good  God,  Gentlemen,  are  we  in  an 
English  Court  of  Justice  ? — Are  we  sluing  in  judgment 
before  the  Chief  Justice  of  England,  with  the  assistance  of 
a  Jury  of  Englishmen  ?  and  am  I  in  such  a  presence  to  be 
called  upon  to  prove  the  good  disposition  of  my  Client,  be- 
fore I  can  be  entitled H^  the  protection  of  those  rules  of  evi- 
dence, which  apply  equally  to  the  just  and  to  the  unjust,  and 
bv  which  an  evil  disposition  must  be  proved  before  it  shall 
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even  be  suspected?    I  came   here  to  r^sht  attd'to  dray 
the  existence  of  legitimate  and  credible  proof  of*  diakqndt]^ 
and  disaffection  ;  and  am    I    to  be  called  upon  tx>  prove 
that  my  Client  has  not  been,  nor  is  disloyal  or  disafiiscu 
ed? — Are  we  to  be  deafened  with   panegyrics    upon  the 
English  constitution,  and  yet  to  be  deprived  of  its  ftrst  and 
distinguishing  feature,  that  innocence  is  to^  be  pfesun^  no- 
til  guilt  be   established?     Of  what   avail  in   that  sacred 
maxim,  if^  upon  the  bare  assertion  and  imputation  of  goilly' 
a  map  may  be  deprived  of  a  rule  of  evidence,  the'«i^g«»- 
tion  of  wisdom  and  humanity,  as  if  the  rule  applied  only.  Co 
those  who  need  no  protection,   and  who  were  never  aiH 
cused  ?     If  Mr.  Frosty  by  any  previous  overt  acts^  l»y  wUdi 
alone  any  disposition^  good  or  evil,  can  be  proved,  had  shown 
a   disposition   leading  to  the  offence  in  question,   it  wm 
evidence   for  the  Crown.     Mr.   Wood,  whose  learaisg  is 
unquestionable,   undoubtedly   thought  so,  when,   with  the 
view  of  crimination,  he  asked  %vhere  Mr.  Frost  had  bscti 
before   the  time   in   question,  for  he  is  much  too  correct 
to  have  put  an  irregular  and  illegal  question  in  a  criou^ 
nal  case;  I  must   therefore   suppose  his  right  to  ask^ky 
appeared  to  him  quite  clear  and  established,  and  I  hnrc 
no  doubt  that  it  was  so.     Why  then  did  he  not  go  oa  and 
follow  it  up>  by  asking  what  he  had  done  in  Pranoe?-^ 
what  declarations  he   had  made  there^ — or   what  part  be 
proposed  to  act  here^  upon  his  return? — The  eharge  upoi 
the  record  is,  that  the   words  were  uttered  with  oudicc 
and  premeditation ;  and  Mr.  Attorney  General  properly  dis* 
claims  a  conviction  upon  any  other  footing*     Smrely  thea 
it  was  open  to  the  Crown,  upon  every  principle  of  ccn^ 
mon  sense,  to  have  proved  the  previous  malice  by  aU  pr^ 
vious  discourses  and  previous  conduct ^  connected rvith  tkeftx^ 
cusation  ;  and  yet,  after  having  wholly  and  absolutely  ftiled 
in  this  most  important  part  of  th#  proof,  we  are  gravdy^trid* 
that  the  Crown  having  failed  in  the  affirmative^ -w^  must  act 
about  establishing  the  negative^  for  that  otherwise  we  WBt 
not  within  the  pale  or  protection  of  the  very  first  and  ft- 
ramount  principles  of  the  law  and  government  of  the  coao- 
try. 

Having  disposed  of  this  stumbling-block  in  the  nay  of 

sound   and   indulgent  judgment,  we  may  now  venture  tt> 

examine  this  mighty  offencea/&%t  is  proved  l^y  the  tvltnesteBftif 

the  Crown^  supposing  the  facts  neither  to  have  been  mUiifd 

from  misapprehension^  nor  wilfully  amggerated. 
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Mr«  JFroat,  die  Defendaati  a  gentleman,  who  upon  the  evi- 
dence stands  wholly  unimpeached  of  any  desi^  ag;sun8t  die 
public  peace,  or  any  indisposition  to  the  constitution  of  the 
kingdom,  appears  to  have  dined  at  the  tavern  over  the  Percy 
€offee*hoiise^-— not  e^en  vith  a  company  met  upon  any  politic 
cal  occasion,  good  or  evil,  but,  as  has  been  admitted  in  the 
opening,  with  a  society  for  the  Encouragement  of  Agriculture^ 
«»«-€oiisisiing  of  most  reputable  and  inoflfensive  persons,  nei- 
dicr  talking  nor  thinking  about  government,  or  its  concerns; 
--«ao  much  for  the  pre&ce  to  this  dangerous  conspiracy*  The 
con^mny  did  not  retire  till  the  bottle  had  made  many  merry 
circles-;  and  it  appears  upon  the  evidence  for  the  Crovm,  that 
Mn  Frost,  to  aay  the  leasty  had  drunk  very  freely :  but  was 
it  then,  that,  with  the  evil  intention  imput^  to  him,  he  went 
isto  this  coffee-house  to  circulate  his  opinions,  and  to  give 
effect  to  designs  he  had  premeditated  i-^He  could  not  pos» 
nUy  go  home  without  pasoing  through  it;  for  it  is  proved 
that  there  was  no  other  passage  into  the  street  from  the  room 
where  he  had  dined :  but  having  got  there  by  accident,  did 
he  even  then  stop  by  design  and  collect  an  audience  to  scatter 
sedition  f—^  far  from  it,  that  Mr.  Yatman,  the  very  witness 
against  him,  admits,  that  he  interrupted  him  as  he  passed  in 
silence  towards  the  street,  and  fastened  the  subject  of  France 
upon  him;  and  every  word  which  passed  Cfor  the  whole  is 
thargedupon  the  very  record  as  a  dialogue  with  this  vntness^J 
in  answer  to  his  entrapping  questions^  introduced  with  the 
funiliarity  of  a  very  old  acquaintance,  and  in  a  sort  of  ban« 
ter  too,  which  gave  a  turn  to  the  conversation,  which  renders 
it  ridiculous  as  well  as  wicked,  to  convert  it  into  a  serious 
plan  of  mischief;—**  Well,"  says  Mr.  Yatman,  *'  well,  Mr. 
^  Equality,  so  you  have  been  in  France— when  did  you  ar- 
^  rive  ?  I  suppose  you  are  for  equality,  and  no  Kings  ?"— - 
'*  O  yes,''  says  Mr.  Frost,  **  certainly  I  am  for  equality ;  I 
^  am  for  no  Kings."  Ndw  beyond  all  question,  when  diis 
answer  was  made,  whether  in  jest  or  in  earnest,  whether ' 
when  drunk  or  sober,  it  neither  had,  nor  cat</ihave  the  remo- 
test relation  to  England  or  its  government  :— -France 
had  just  sJx>lished  its  new  constitution  of  monarchy,  and  set 
up  a  republic ;— she  was  at  that  moment  divided  and  in  civil 
confusion  on  the  subject ;  the  question  therefore,  and  the 
answer,  as  they  appued  to  France,  were  sensible  and  reler^ 
▼ant ;  but  to  England  or  to  English  affairs  they  had  not  (ex- 
cept in  the  ensnaring  seauel)  the  remotest  amplication.  Had 
Yatman  therefore  ei^d  here,  the  conversation  would  have 
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«tided,  9X^  Mr.  Frost  would  have  been  the  n^at  moment  in 
the  street ; — but  still  the  question  is  forced  upon  him^  and  be 
IS  asked, — ^^  What!  no  Kings  in  England  r'  akhqugh  hift 
first  answer  had  no  connexion  with  £ng|bind;  the  qiicatiany. 
therefore,  was  self-evidently  a  snare;  to  which  he  answ^redi 
^  No  Kings  in  England,"— -which  seemed  to  be  aU  that  was 
wanted^  for  in  a  moment  every  thing  was  coofusionjuid  up- 
loar ;  Mr.  Frost,  who  had  neither  delivered  npr  meant  is 
deliver  any  serious  opimon  concerning  govemmeoti  and  iind- 
ing  himself  injuriously  set  upon,  wisl^d,  as  was  0iost  natti- 
ral,  to  explain  himself,  by  stating  to  those  around  hiipi  what  I 
have  been  just  stating  to  you;— 4>ut  all  in  vain :  they  were  in 
pursuit  of  the  immortal  fame  of  the  very  business  we  are 
engaged  in  at  this  moment,  and  were  rested  to  bold  their 
advantage*— his  voice  was  immediately  drowned  by  the  ck* 
xnours  of  insult  and  bhitality,— he  was  baited  on  all  sides  lib 
a  bull,  and  left  the  coffee4iouse  without  the  possibility  joi 
being  heard  either  in  explanation  or  defence.  An  indict- 
ment was  immediately  preferred  against  him,  and  from 
that  moment  the  public  ear  has  been  grossly  and  wick- 
edly abused  upon  the  subject ; — ^his  character  shamcfaitT 
]y  calumniated/ — ^and  his  cause  prejudged  before  the  daif.oj 

trial. 

Gaitlemen,  it  is  impossible  for  me  to  form  any  other  judg^ 
ment  of  the  impression  which  such  a  proceeding  altogjetber 
is  likely  to  make  upon  your  minds,  but  from  that  whichit 
makes  upon  my  own.  In  the  first  place,  is  society  to  be  pn^ 
tected  by  the  breach  of  thpse  confidences,  and  in  the  destruc- 
tion of  that  security  and  tranquillity,  which  constitute  its  very 
essence  every  where,  but  which,  till  of  late,  most  emphati- 
cally tharacterized  the  life  of  an  Englishman  ?— Is  govern- 
ment to  derive  dignity  and  safety  by  means  which  render  it 
impossible  for  any  man  who  has  the  least  spark  x>f  honour  to 
step  forward  to  serve  it  ? — Is  the  time  come  when  obedience 
'  to  the  law  and  correctness  of  conduct  are  not  a  sufficient  pfo- 
tection  to  the  subject,  but  that  he  must  measure  hia  stepa,  se- 
lect his  expressions,  and  adjust  his  very  looks  in  the  most 
conunon  and  private  intercourses  of  life  ?— Must  an  English 
gentleman  in  future  fill  his  wine  by  a  measure,  lest,  in  the 
openness  of  his  soul,  and  whilst  believing  his  neighbours  are 
joining  with  him  in  that  happy  relaxation  and  freedom  of 
thought,  which  is  the  prime  blessing  of  life,  he  should  find 
his  character  blasted,  and  his  person  in  a  prisoa  ?— *Does  any 
man  put  such  constraint  upon  hintself  ^  the  most  private  mo- 
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meat  of  his  life,  that  he  would  be  contented  to  have  his  loos- 
est and  lightest  wotda  recorded,  and  set  in  array  against  him 
in  a  Court  of  Justice  i  Thank  Ck>d,  the  world  lives  very  dif- 
ferently, or  it  would  not  be  worth  living  in.  There  are  mo- 
ments when  jarrinff  opinions  may.  be  given  without  inconsis- 
tency,—when  Truth  herself  may  be  sported  with  without  the 
breach  of  veracity— and  where  wdl^magined  nonsense  is  not 
only  superior  to,  but  is  the  very  i6dex  to  wit  and  wisdom.  I 
might  safely  assert,  taking  too  for  the  standard  of  my  as- 
sertion, die  most  honourabfy  correct  and  enlightened  socie- 
ties in  the  kingdom,  that  if  malignant  spies  were  properly 
posted,  scarcely  a  dinner  would  end  without  a  duel  and  an 
inrihctmetit* 

When  I  came  down  this  morning,  and  Ibund, Contrary  to 
my  expectation,  diat  we  were  to  be  stufied  into  this  miserable 
hole  in  the  wall,^  to  consumeour  constitutions:— suppose  I 
had  muttered  along  through  the  gloomy  passages— What,  is 
this  cursed  trial  of  Hastings  going  again?— -Are  we  to  have 
DO  respite  ?— Are  we  to  die  of  the  asthma  in  this  damned 
oom£r  f— I  wish  to  God  that  the  roof  would  come  down  and 
abate  the  Impeachment,  Lord^,  Commons  and  all  together. 
Smeh  a  wish  proceeding  from  the  mindj  would  be  desperate 
wickedness,  and  the  serious  expression  of  it  a  high  and  cri« 
mkial  contempt  of  Parliament.  Perhaps  the  bare  utterance 
of  such  words,  even  without  meaning,  would  be  irreverend 
jtnd  fix4ish ;— 4mt  still,  if  such  expressions  had  been  gravely 
imputed  to  me  as  die  result  of  a  malignant  mind,  seeking  the 
destruction  of  the  Lords  and  Commons  of  England,  how 
would  they  have  been  treated  in  the  House  of  Commons,  qn 
a  motion  for  my  expulsion  ?— How !— The  witness  would 
have  been  laughed  out  of  the  House  before  hi  had  half 
finished  his  evidence,  and  would  have  been  voted  to  l>e  too 
great  a  v  blockhead  to  deserve  a  worse  character*  Many 
things  are  indeed  wrong  and  reprehensible,  that  neither  do  nor 
can  become  the  objects  of  criminal  justice,  because  the  hap' 
piness  and  security  of  social  life,  which  are  the  very  end  and 
object  of  all  law  and  Justice,  forbid  the  comnmnication  of 
them  f— becaiise  the  spirit  of  a  gentleman,  which  is  the  most 
refined  mondity,  either  shuts  men's  ears  against  what  should 
not  be  heard,  or  closes  their  lips  with  she  sacred  seal  of 
lionour. 

•  The  Kinffn  Bench  sat  in  the  small  Court  of  Common  Plcait— the  Im- 
peachment having  shut  up  its  own  Court  Bmt.  H 
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Tills  tacit  but  wdl-underBtood  and  ddi^lfid  coniMMt 
of  social  life  is  perfectly  consistent  with  its  safety.^Tlie 
aecuritjr  of  free  govemmeiits  and  tlie  oosuspecting  confi- 
dence of  cTery  man  who  lives  under  them,  are  notooly 
compatible  but  inseparable*  It  is  easy  to  distinguish  where 
the  public  duty  caUs  for  the  violation  of  tho  privaDe  oaei 
i*-<nminid  intention,  but  not  indecent  levittes^-^-not  cna 
grave  opinions  nnconnected  with  conduct,  are  to  be  cs^ 
po^ed  to  the  magistrate;  and  when  men,  whidi  faappeas 
but  seido^i,  without  the  honour  or  the  sense  t»  make  the  das 
distinctions,  force  complaints  upon  governments,  which  cbc^ 
can  neithet  approve  of  nor  refuse  to  act  ^pony^tbe^ooBes 
the  office  of  Juries,— as  it  is  yours  to-dayy— to .  draw  dM 
true  fine  ite  dieir  judgments,  measuring  men's  conduct  iigr 
the  safe  standards  of  human  lifici  and  experience. 

Gendemen,  die  misery  and  disgrace  of  aocletV)  nnderdv 
lash  of  informers,  running  before  the  law  and  huntingAMi 
throttgh  the  privacies  of  domestic  life,  is  described  by  a 
celebrated  speaker*  with  such  force  and  beauty  of  elo^ 
qifence,  that  I  will  close  my  observations  on  tins  pattaf 
the  siAjeet,  by  repeating  what  cannot,  I  am  pcnrnadcd» 
be  uttered  amongst  Eng^shmen  without  sinking  dcqp  ima 
their  hearts:  ^^  A  mercenary  infomer  knows  no  distisfi^ 
^  tion.  Under  such  a  system,  the  obnoxious  peopk  an 
^  slaves,  not  oidy  to  the  government,  but  they  live  at  the 
^  mercy  of  every  individual ;  the^  are  at  once  the  ahnes 
^^  of  the  whole  commmd^  and  or  every  pert  of  it,  anddK 
'^  worst  and  most  unmerciful  men  are  those  on  whose  good* 
^^  ness  they  most  depend. 

^  In  thiiB  situation  men  not  only  shrink  from  the  frowns 
'^^  of  a  stem  magistrate,  but  are  obliged  to  fly  fromtlKk  ve- 
^^  ry  species.  The  seeds  of  destruction  axe  sown  in  civil  ia- 
^  tercourse,  and  in  social  habitudes.  The  blood  of 
^^  kindred  is  infected.  Their  tddes  and  beds  are 
^^  ed  with  snares.  All  the  means  pven  by  Providence  to 
^  make  life  safe  and  comfortaUe  are  perverted  into  instm* 
*^  ments  of  terror  and  torment.  This  species  of  univefsri 
^^  subserviency,  that  makes  the  very  servant  who  waits 
^  behind  yocir  chair,  the  arbiter  of  your  life  and  fomtne, 
^*  has  sudi  a  tendency  to  degrade  and  abase  mankind,  andio 
^*  deprive  them  of  that  assured  and  liberal  state  oi^  asinl 
^  which  done  can  make  us  vdiat  we  ought  to  be,  that  i 
^*  vow  to  God,  I  would  sooner  bring  myself  to  {mt « 
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^  to  iminecliate  death  for  opinions  I  disliked,  and  so  to^t 
^  rid  of  the  man  and  his  opinions  at  once,  than  to  fret  hnn 
^'  with  a  feverish  being,  tainted  with  the  jaU  distemper  of  a 
*^  contagious  aervitucfe,  to  keep  him  above  ground^  an  ani- 
^  mated  mass  of  putrefaction^  Corrupted  himself,  and  corrupt'- 
^  ing  all  about  him*" 

If  these  sentiments  8q>pl7  so  justly  to  the  reprobation  of 

Ciseeution  for  opinitms— even  for  c^inions  which  the  laws, 
iwever  absurdly,  inhibity— for  opinions  though  certainly  and 
atatinrdy  entertained^— though  publicly  professed^  s^d  though 
liaUowed  up  by  corresponoang  conduct;— how  irresistib^ 
^•they  devote  to  contempt  and  execration  all  evesdropping 
attacks  upon  loose  conversations,  casual  or  convwial,  mcMre 
especially  when  proceeding  from  persons  confonping  to  all 
the  religious  and  civil  institutions  of  the  state,  unsupported 
by  gencml  and  avowed  profession,  and  not  merely  unconnea- 
cd  with  cdnduct,  but  scarcely  attended  with  recollection  or 
cofisciouaness !  Such  a  vexatious  system  of  inquisition,  the 
disturber  of  housdiold  peace,*  began  and  ended  with  the 
ScarrCbatiiber  ^— the  venerable  law  of  England  never  knew 
ill«p-her  noUe,  dignified,  and  humane  policy  soars  above 
ikm  litdb  irregulanties  of  our  lives,  and  disdains  to  ent^r 
onr  closets  without  a  wmrant  founded  upon  complaint*  Con- 
itrueted  by  man  to  regulate  human  infirmities,  and  not  by 
God  to  guard  the  purily  of  angek,  it  leaves  to  us  our 
duNigbts,  Qitai  opinions,  and  our  omversatioDS,  and  punishes 
oidy  overt  acts  di  contempt  and  disobe^nce  to  her  autho- 
rity. 

Gentlemen,  this  is  not  the  specious  phrase  of  an  advocate 
Sot  his  Client ;— 4t  is  not  even  my  exposition  of  the  spirit  of 
our  constitution  ;--4)Ut  it  is  the  phrase  and  letter  of  die  law 
itself.  In  the  most  critical  conjunctiva  of  our  history,  when 
government  was  legislating  for  its  own  enstence  and  con- 
tsnuance,  it  never  overstepped  this  wise  moderation.  To  give 
stability  to  establishments,  it  occasionally  bridled  opinions 
oooceming  them,  but  its  punishments,  diough  sanguii^ry, 
Imd  no  snarea  for  thoughtleaa  bfe^  and  took  no  man  by  sur- 
prise. 

Of  thii  the  act  ol  Queen  Anne,  which  made  it  high  treason 
to  deny  the  right  of  Parliameot  to  alter  the  succession^  is 
a  strilung  exam|de.  The  hereditary  descent  of  the  Crown 
bad  been  recentljr  broken  at  the  Revolution  by  a  mincnity 
of  the  natioDi  with  th^  md  of  a  foreign  force,* and  anew 
inheritance  had  been  created  by  the  authority  of  the  new 
estaUidiunent,  which  had  but  just  established  itself.    Queen 
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Anae's  title  and  the  peaceable  Mtdenent  of  the  kingdom 
under  it,  dq>ended  wholly  upon  the  con^tutional  power  of 
Parliament  to  make  this  change ; — the  superstitions  of  the 
world,  and  reverence  for  antiquity,  which  deserves  a  bet- 
ter name,  were  agaunst  thia  power  and  the  use  which  had 
been  made  of  it  j-Hthe  dethroned  King  of  England  was  liv" 
ing  in  hostile  state  at  our  very  doors,  supported  by  a  power- 
ex&l  monarch  at  the  head  of  a  rival  nation,— and  our  own 
kingdom  it8elf>  full  of  factious  plots  and  conspiracies,  which 
soon  after  showed  themselves  in  <^en  rebeUicm. 

.If  ever,  therefore,  there  was  a  season  when  a  nanow  jea- 
lousy could  have  been  excusable  in  a  gpremment^-iC  ever 
there  was  a  time  when,  the  sacrifice  of  some  private  Kfaerty 
to  common  security  would  have  been  prudent  in  a  people,  it 
was  at  such  a  conjuncture ;  yet  mark  the  reserve  of  die 
Crown  and  the  prudence  of  our  ancestors  in  the  wording  of 
the  statute.  Although  the>  denial  of  the  right  of  Parliamoit 
to  alter  the  succession  was  tantamount  to  the  denial  oiaSL 
legitimate  authority  in  die  kingdom^  and  mig^t  be  considexed 
as  a  sort  of  abjuration  to  the  laws,  yet  the  statute  hxdied  at 
the  natiKre  of  man  and  to  the  private  security  of  intlividuals 
in  society,  while  it  sought  to  support  the  public  society  itf 
self ;— it  did  not  thereiore  dog  men  into  taverns  and  coffee^ 
houses,  nor  lurk  for  them  at  comers,  nor  watch  for  them  in 
nheir  domestic  enjoyments*  *  The  act  provides,  ^^  Thatcvcxy 
*V  person  who  should  maliciously,  advisedly,  and  direcdy, 
^^  by  writing  or  printings  affirm,  tluit  the  Queen  was  not  the 
^'  rightful  Queen  of  these  realms,  or  that  the  Pretender  hid 
^'  any  right  or  title  to  the  Crown,  or  that  any  other  person 
^  had  any  right  <»r  title,  otherwise  than  accorcUng  tothe  adi 
^  passed  since  the  Revolution  for  settling  the  succeasioa,  or 
*^  that  the  legislatiure  .hath  not  sufficient  authority  to  make 
^^  laws  for  limitiojg  the  succession,  should  be  guilty  of  htgh 
*^  treason,  and  suffer  as  a  traitor  ;"  and  then  enacts,  ^  Huit 
^  if  any  person  shall  malkiousfyy  zoA  directly^  hy.premckmg^ 
^^  teachings  or  advised  speakings  declare  and  maintain  the 
^^  same,  he  shall  incur  the  penalties  of  a  prwmunire.^^ 

^'  I  will  make  a  short  observation  or  two,"  says  Forater, 
^^  on  the  act.  First,  the  positions  condemned  by  them  had 
^'  as  direct  a  tendency  to  involve  these  nations  in  the  mbe* 
^  ries  of  an  intestine  war,  to  incite  Her  Majesty's  subjectt 
to  withdraw  their  allegiance  from  her,  and  to  deprive  her 
of  her  croMm  and  royal  dignity,  as  any  general  .dodrioc* 
any  declaration  not  relative  to  actions  or  designBy  codd 
possibly  have ;  and  yet  in  the  case  of  bare  words,,  positions 
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^'  of  this  dangerous  tendency,  tfiongh  maintadned  moRciomk/y 
^  advisedltfy  and  directly^  and  even  in  the  solemnities  of 
^^  preaching  and  teaohingy  are  not  considered  as  overt-acts 
'*  of  treason. 

^  Secondly,  In  no  case  can  a  man  be  argued  into  the  pe- 
^^  nakies  of  the  act  by  inferences  and  conclusions  drawn  from 
^  what  he  hath  affirmed ;  the  criminal  position  must  be  du 
'^  redly  maintained,  to  bring  him  within  the  compass  of  the 
^*  act« 

^  Thirdly,  Nor  will  every  rash,  hasty,  or  unguarded  ex- 
^^  pression,  owing  perhaps  to  natural  warmth,  or  thrown  out 
^  m  the  heat  of  disputation,  render  any  person  criminal  with- 
^^  in  the  act;  the  criminal  doctrine  must  be  maintained  mtdi^ 
^^  ciptuiy  and  advisediyJ^^ 

He  afterwards  adds,  ^  Seditious  writings  are  permanent 
*^  things,  and  if  published,  they  scatter  the  poison  far  and 
*^  wide.  They  are  acts  of  deliberation,  capable  ofsatisfac- 
^^  tory  proof,  and  not  ordinarily  liable  to  misconstruction  { 
>^^  at  least  they  are  submitted  to  the  judgment  of  the  Court, 
^^  naked  and  undisguised,  as  they  came  out  of  the  author's 
^^  hands.  Words  are  transient  and  fleeting  as  the  wind ;  the 
^^  pGoson  diey  scatter  is,  at  the  worst,  confined  to  the  narrow 
^^  circle  of  a  few  hearers ;  they  are  frequently  the  effect  of  a 
^  sudden  transport,  easily  misunderstood,  and  often  mis- 
*'  reported." 

Cventlemen,  these  distinctions,  like  all  the  dictates  of  soimd 
policy,  are  as  obvious  to  reason,  as  they  are  salutar}^  in  prac- 
tice. What/a  man  writes  that  is  criminal  and  pernicious,  and 
disseminates  when  written,  is  conclusive  of  his  purpose ; — 
he  manifestly  must  have  deliberated  on  what  he  wrote,  and 
the  dtttribution  is  also  an  act  of  deliberation  ; — intention  in 
such  cases  is  not  therefore  matter  of  legal  proof  but  of  rea- 
sonable inference^  unless  the  accused,  by  proof  on  his  side, 
can  rebut  what  reason  must  otherwise  infer:  since  he  who 
writes  to  others,  undoubtedly  seeks  to  bring  over  other  minds 
to  assimilate  with  his  own.  So  he  who  advisedly  speaks  to 
others  upon  momentous  subjects,  may  be  presumed  to  have 
the  same  intention,  but  yet  so  frail  is  memory,-*60  imperfect 
are  our  naturesy— so  dangerous  would  it  be  to  place  uoords^ 
which,  to  use  the  language  of  Forster,  are  transient  and  fleet- 
ing, upon  a  footing  with  deliberate  conduct^  that  die  <^mina- 
ting  letter  of  the  law  itself  interposes  the  check  £^||^ic<blu<|es 
the  danger  of  a  rash  judgment,  by  curiously  selectii^irotn 
whole  circle  of  language  an  expression  wKich  cannot  be 
taken  ;  for  nothing  saud  upoa  the  sudden  without  the  jcvidB^' 
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of  a  Gontnt,  aod  sequel  in  thought  or  conduct,  cap  ia  colh- 
nion  sense  'deserve  the  title  of  advised  speaking,  'try  the 
matter  before  you  upon  the  principle  of  the  statute  of  Queen 
Anne,  and  examine  it  with  the  caution  of  Forster^^ 

Suppose  then,  that,  instead  of  the  words  imputed  by  this 
record,  the  Defendant,  coming  half  drunk  through  this  cof- 
fee-house, had,  in  his  conversation  with  Yatman,  denied  the 
right  of  Parliament  to  alter  the  succession.  Could  he  have 
been  adjudged  to  suffer  death  for  hifi;h  treason  under  the  sta- 
tute of  Queen  Anne  ?<-<-Reason  and  humanit|r  equally  revolt 
at  the  position,  and  yet  the  decision  asked  m>m  yon  is  pre- 
cisely that  decision ;  for  if  you  could  not  have  found  advised 
speaking  to  bring  it  within  that  statute  of  treason^  so  ndther 
can  you  find  it  as  the  necessary  evidence  of  the  intention 
charged  upon  the  present  Indictment,  which  intention  coa- 
stitutes  the  misdemeanor* 

If  any  thing  were  wanting  to  confirm  these  principles  of 
the  law  and  tbu^  tommentaries  of  its  ablest  judflts,  as  mil- 
cable  to  wordsy-«they  are  in  another  way  em^adcally  nir- 
nished  by  the  instance  before  us ;— -for  in  the  zeal  of  these 
coffee*house  politicians  to  preserve  the  Defendant's  expres- 
sions, they  were  instantly  to  be  put  down  in  writing,  loid 
signed  by  the  persons  present ;-— yet  the  paper  read  by  Colo- 
nel Bullock,  and  written,  as  he  tells  3rou,  at  the  very  momcat 
with  that  intention,  contains  hardly  a  single  wordy  from  Uk 
be^nning  to  the  end  of  it,  either  in  meaning  or  expressioa, 
the  same  as  has  been  related  by  die  witnesses ;-— it  siidLain  the 
first  place  the  questions  put  to  the  Defendant,  and  the  wbok 
dialogue,  which  is  the  best  due  to  the  business^  and  recoids, 
^^  that  Mr*  Frost  came  into  the  coffee^hmise^  ond  dedartd^ 
an  expression  which  he  never  used,  and  which  wears  die 
colour  of  deliberation,  ^*  that  he  whhed  to  see  equality  frt- 
'^^  vail  in  this  country**^ — ^Another  expression,  which  it  is 
now  agreed  on  all  ha^ds  he  never  uttered,  and  wluch  cos- 


pear  to  me  to  give  his  evidence  unfaiiiy ;— he  read  his  paper 
as  he^wrote ;  but  this  is  the  very  strengdi  of  mv  obaervatiaa : 
for^suppose  the  case  had  not  come  for  monuis  to  trial,  tk 
other,  witnesses  (and  honesdy  too)  might  have  let  their  air- 
'mories  lean  on  the  written  evidence,  and  thus  you  would  have 
been  trying,  and  perhaps  condemning  the  OeficadanI  bt 
speaking  *words,^strh)t  too  ,of  their  explanatoiy  concomitanls, 
which  it  stands  ^confessed  isi  this  moment  were  ne9er  sfsten 
at  all. 
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CtMkmett,  the  disposition  which  has  of  hte  prevailed  to 
dfepatt  from  the  wise  moderation  of  our  laws  and  constitution, 
tmder  the  pretext,  or  from  the  teal  of  preserving  them,  and 
which  has  been  the  parent  of  so  many  prosecutions,  is  an 
^mwful  Monutnent  of  human  weakness.  These  Associators 
to  prosectite,  who  keep  watch  of  late  upon  our  words  and 
1ip<Mi  our  looks,  are  associated,  it  seems,  to  preserve  our  ex- 
cellent constitution  from  the  contagion  of  France,  where  an 
ttrhitrary  and  tyrannous  democracy,  under  die  colcJur  of  po- 
milir  freedom,  destro3rs  all  die  securities  and  blessings  of 
life  ;-4nit  how  does  it  destroy  Aem  i  How,  but  by  the  very 
nedns  that  these  new  partners  of  executive  power  would 
themselves  employ,  if  we  would  let  them — ^by  inflicting,  from 
a  mistaken  and  barbarous  state  necessity,  the  severest  pu- 
nishments for  o#ehces  never  defined  by  the  law ;— by  inflicting 
them  upon  suspicion  instead  of  evidence,  and  in  the  blind, 
'  Airious  Md  indiscriminate  zeal  of  persecution,  instead  of  by 
the  admihiMralion  of  a  sober  and  impartial  jurisprudence. 
StAtractingfhe  horrors  of  inva«iRng  armies  which  France  can- 
ttOt  help,  what  other  mischief  has  she  inflicted  upon  herself? 
From  what  has  she  suffered  but  from  this  undisciplined  and 
cruehpirit  of  accnsadon  and  rash  judgment?— A  spirit  that 
will  look  at  tiothiA|{  dispassionately,  and  which,  though  proce- 
e^iii^  fit>iRi  a^eal  and  enthusiasm  for  the  most  part  honest  tind 
•incere,  is  nevertheless  as  pernicious  as  the  kicked  fury  of 
4^Mttons,  when  it  is  lobsenedfrom  the  sober  dominion  of  slow 
flfnd  liberate  justice.  What  is  it  that  has  lately  united  all 
hearts  and  voices  in  lamentation  ?*— What  but  these  juditial 
tx^utians,  whieh  we  have  a  right  to  styje  murders,  when  we 
aee  the  a^te  falling,  and  the  prison  closing  upon  the  genuine 
^xpi^essiona  of  the  inoflfensive  heart ; — sometimes  for  private 
iettei'S  to  friends,  unconnected  with  conduct  or  intention; — 
aometlthids  for  momentary  exclamations  in  favour  of  royalty, 
or  some  oiher  denomination  of  government  different  from 
tfiat  which  is  established. 

These  are  the  miseries  of  France,*— the  unhappy  attendants 
tfpoti  revolution;  and  united  as  We  all  are  in  deploring 
them,  upon  what  principle  of  common  sense  shall  we  vex 
•and  terrify  the  subjetts  of  our  own  country  in  the  very J^om 
of  peace,  and  disgust  them  with  the  Government,  whrch  we 
Wisii  them  to  ehettsh,  by  unusual,  irritating,  and  degradhig 
j^roseeutions  ? 

Indted4  I  am  very  sorry  to  say  that  we  hear  of  late  too 
imithHDf  tfie  exceHence  of  die  British  Ocrvemment,  and  /M 

1^1.  I.  *  56 


434i  i^r.  Ersiine^s  Speech  m  the 

but  too  little  of  its  benefits.  They,  too,  who  pronomice  its 
pane^rics,  are  those  who  alone  prevent  the  entire  poblic 
from  acceding  to  them ;— -the  eulogium  comes  from  a  sus- 
pected quarter,  when  it  is  pronounced  by  persons  enjo)ri^g; 
every  honour  from  the  Crown,  and  treating  the  people  upon 
all  occasions  with  suspicion  and  contempt.  The  three  estates 
of  the  kingdom  are .  co-ordinate,  all  alike  representing  Ur 
dignity,  and  jointly  executing  the  authority  of  the  nation; 
yet  all  our  loyalty  seems  to  be  wasted  upon  one  of  them, 
^owhappens  it  else,  that  we  are  so  exquisitely  sensible,  so 
tremblingly  alive  to  every  attack  upon  the  Crowk,  or  tbe 
Nobles  that  surround  it,  yet  so  completely  careless  of  what 
regards  the  once  respected  and  awful  Comxoiis  or 
Great  Britain  ? 

If  Mr.  Frost  had  gone  into  every  coffee-house,  frooi 
Charing-cross  to  the  Exchange,— -lamenting  the  dangeis  of 
popuUu*  government, — reprobating  the  peevishness  of  op- 
position in  Parliament,  and  wishing  in  the  most  advised 
terms,  that  we  could  IoqJl  up  to  the  Throne- and  its  exoeb* 
lent  Ministers  alone,  for  quiet  and  comfortable  govern- 
ment, do  you  think  that  we  should  have  had  Wk,  indictment  I*— 
I  ask  pardon  for  the  supposition ;  I  can  discover  that  yo« 
are  laughing  at  me  for  its  absurdity.  Indeed,  I  might  ask 
you  whether  it  is  not  the  notorious  language  of  the  nighest 
men,  in  and  out  of  Parliament,  to  Justify  the  alienation  of 
die  popular  part  of  the  Government  nxim  die  spirit  and  prin- 
ciple of  its  trust  and  office,  and  to  prognosticate  the .  very 
ruin  and  downfall  of  England,  from  a  free  and  uncorrupie^ 
representation  of  the  great  body  of  the  people  ?  I  solemi^ 
declare  to  you,  that  I  think  the  whole  of  this  system  leads  in- 
evitably to  the  dangers  we  seek  to  avert ;— it  divides  the 
higher  and  the  lower  classes  of  the  nation  into  adverse  por^ 
ties,  instead  of  uniting  and  compounding  them  into  one 
harmonious  whole  ;r— it  embitters  the  people  against  nnthori- 
ty,  which,  when  they  are  made  to  feel  and  know  is  but  their 
own  security,  they  must,  from  the  very  nature  of  man,  imile  to 
support  and  cherish.  I  do  not  believe  that  there  is  any  set 
of  men  to  be  named  in  England,  I  might  say,  that  I  ds 
not  Juiow  an  individual,  who  seriously  wishes  to  touch 
the«^Kown,  or  any  branch  of  our  excellent  constitution; 
and  when  we  hear  peevish  and  disrespectful  exprcssiooi 
concerning  any  of  its  functions,  depend  upon  it,  it  pfO» 
cee4s  from  some  practical  variance  between  its  theory  sod 
its  practice.  These  variances  are  the  fatal  springs  of  dis« 
order  and  disgust ; — ^they  lost  America,  and  in  thatuufbrtu- 
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uate  separation  liud  the  foundation  of  all  that  we  have  to  fear ; 
3^  instead  of  treading  back  our  steps,  we  seek  recovery 
in  the  system  which  brought  us  into  peril.  Let  government 
m  Eng^d  always  take  care  to  make  its  administration 
correspcmd  with  the  true  spirit  of  our  genuine  constitu- 
tion,--and  nothing  will  ever  endanger  it.  Let  it  seek  to 
aaaintain  its  corruptions  by  severity  and  coercion,— and  nei* 
ther  laws  nor  arms  will  support  it;-*-These  are  my  senti- 
ments and  I  advise  you,  however  unpopular  they^may 
be  at  this  moment,  to  consider  them,  before  you  repd 
them. 

If  the  Defendant,  amongst  others,  has  judged  too  lightly 
of  the  advantages  of  onr  government,  reform  his  errors  by 
a  beneficial  experience  of  them ;  above  all,  let  him  feel  its 
excellence  to-day  in  its  beneficence; — ^let  him  compare  in 
his  trial  the  condition  of  an  English  subject  with  that  of  a 
Citizen  of  France,  which  he  is  supposed  in  theory  to  pre- 
fer. These  are  the  true  criterions  by  which,  in  the  long 
ma,  individuals  and  nations  become  affectionate  to  govern- 
ments, or  revolt  against  them  ; — for  men  are  neither  to  be 
talked  nor  written  into  the  belief  of  happiness  and  security, 
when  they  do  not  practically  feel  them,  nor  talked  or  written 
out  of  them,  when  they  are  in  the  full  enjoyment  of  their 
blessings  ;  but  if  you  condenm  the  Defendant  upon  this  sort 
of  evidence,  depend  upon  it,  he  must  have  his  adherents,  and, 
as  far  as  that  goes,  I  must  be  one  of  them. 

Gentlemen,  I  will  detain  you  no  longer,  being  satisfied  to 
leave  you,  as  conscientious  men,  to  judge  the  Defendant 
as  you  yourselves  would  be  judged  ;  and  if  there  be  any 
amongst  you,  who  can  say  to  the  rest,  that  he  has  no  weak  or 
inconsiderate  moments,— that  all  his  words  and  actions,  even 
in  the  most  thoughtless  passages  of  his  life,  are  fit  for  the 
inspection  of  God  and  man,  he  will  be  the '  fittest  person  to 
take  the  lead  in  a  judgment  of  Guilty,  and  the  properest 
Foreman  to  deliver  it  with  good  faith  and  firmness  to  the 
Court. 

I  know  the  privilege  that  belongs  to  the  Attorney  Gene- 
ral to  reply  to  all  that  has  been  said ;  but  perhaps,  as  I  have 
called  no  witnesses,  he  may  think  it  a  privilege  to  beyfraiv- 
ed.  It  is,  however,  pleasant  to  recollect,  that  if  it  j^#uld 
be  exercised,  even  with  his  superior  talents,  his  honour  and 
ccijDdour  will  guard  it  from  abuse. 
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Mil.  Attornxy  General 
Gentlemen  cxr  the  jx^RY, 

J.  HE  experience  of  some  years  hu  taught  ne^  that  m  \Ss» 
useful  administration  of  justice,  as  it  ia  administered  bf  ifae 
Juries  in  this  country,  little  more  is  neceaaary  than  to  ky 
before  diem  correctly  the'  bx^  upon  which  they  are  to 
ftHrm  their  judgment,  with  such  observations  aa  uatunlly  arias 
out  of  those  facts. 

Gentlemen,  feeling  that  very  strongly  at  preaeQC»  I  am 
aertainly  bound  in  some  measure  to  account  to  you,  why  I 
feel  it  my  duty  in  this  suge  of  this  proceediag  to  avail 
myself  of  that  liberty  which  my  learned  friend  haa  stated  to 
belong  to  me  in  addressing  you  again. 

Gentlemen,  m}^  learned  friend  has  diought  proper  to  state 
this  prosecution  as  the  prosecution  of  informera,-K>f  mea 
whom  he  cannot  call  mercenary  informers,  but  certainly  whom 
he  has  been  anxious  to  represent  as  officious  informers,  as  a 
prosecution  which  it  was  my  duty,  independendy  of  any  consi- 
rations  that  I  might  feel  myself  upon  the  siibject,  to  bring  be* 
fore  vou,— -that  it  was  what  I  could  not  approve  of,  but  iml  I 
was  bound  to  persevere  in  till  I  received  your  verdict* 

Gentlemen,  with  respect  to  bringing  the  cause  before  the 
Court,  my  learned  fnend  has  not  confined  his  observations  la 
that  point.  He  has  stated  idso,— and  every  thing  that  £dls 
from  him,  and  more  especially  in  a  case  that  conoems  the 
Crown  and  an  individual,  deserves^  and  must  have  an  answer 
from  me,-«-He  has  given  you  a  comment  upon  words,  upon 
which  I  likewise  offered  you  some  humble  observations  h-^ 
I  mean  the  words,  ^^  otherwise  well-disposed**^  I  remtft- 
ed,4tn^  where  words  in  their  natural  meaning  did  import 
a  seditious  mind,  it  would  be  competent  to  a  Defendant  to 
show  upon  a  general  principle,  that,  whatever  might  he  the 
words  uttered,  the  circumstances  attending  the  expression  of 
them  might  be  stated  to  the  Jury,  in  order  to  give  a  differeal 
denae  to  them  fixxn  their  primary  import.  , 
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Gemkoieilf  I  hold  it  to  be  my  duty,  staadkiy  here  respon^ 
iMUe  to  the  public  f<Mr  the  acts  that  I  di>^^-(keply  impressed  wttk 
4  consciousiieM  that  I  am  so  responsihle,  to  state  to  you,  tint 
I  most  be  extreioely  guilty  of  a  breach  of  my  duty,  if  I  should 
Qov  caU  upon  3P0U  for  a  vc9xlict»  or  if  I  ahould  now  ta^e  your 
opinion  a  because  there  is  not  a  single  tittle  of  evidence 
before  you  Hthich  was  not  before  me  when  the  Indictment 
was  laid*  I  protest  a^nat  that  doctrine,  that  the  Attorney 
General  of  En^and  is  bound  to  prosecute  because  some 
other  set  of  men  choose  to  recommend  it  to  him  to  prosefcute, 
he  diss|>proving  of  that  parosecution*  I  know  he  nas.  it  ks 
his  power  to  dboose  whether  he  wiUor  not,  and  he  will  aiet 
according  to  his  senn  af  duty.  Do  not.  understand  me  to 
be  using  a  language  so  impertinent,  as  to  say,  that  the  opinions 
of  sober*minded  persons  in  any  station  in  life,  as  to  the 
necessity  that  calls  for  a  proaecutioavought  not.  deeply  to  af^ 
feet  his  judgment.  But  I  say,  it  is  his  duty  to  regulate  hia 
judgment  by  a  conscientious  pursuance  of  that  which  is  re- 
Qommended  tahim  to  do.  And  if  any  thing  is  recommended 
to  him,  which  is  thought  by  other  persons  to  be  for  the  good 
of  the  country^  but  which  he  thinks  is  not  for  the  good  of 
tl»  country^  no  man  ought  to  be  in  the  4>ffice  who  would  hesi- 
tate to  say.  My  conscience  must  direct  me,  your  judgment 
diaU  not  direct  me.  And  I  know  I  can  do  this-*^I  can  retire 
into  a  situation  an  which  I  shall  cnjoy^  what,  under  the  bles- 
aingt  of  that  constitution  thus  reviled,  is  perhaps  the  best 
proof  of  its  being  a  valuable  constitution,— I  mean  the  fair 
miits  of  an  humble  industry,  anxiously  and  conscientiously 
exercised  in  the  fair  and  honourable  pursuits  of  life.  I  state, 
therefore,  to  my  learned  friend,  that  I  cannot  accept  that 
compliment  which  he  paid  me,  when  he  supposed  it  was  not 
Bsy  act  to  bring  thu  prosecution  before  you ;  because  it  was 
not  what  I  myself  could  approve.  Certainly,  this  prosecu- 
tion was  not  instituted  by  me-«^but  it  was  instituted  by  a 
person,  whose  conduct  in  the  human  exercise  of  his  duty  is 
well  known;  and  I  speak  in  the  presence  of  many  who  have 
been  long  and  often  witnesses  to  it :  and  when  it  devolved 
upon  me  to  examine  the  merits  of  this  prosecution,  it  was 
Toy  bounden  duty  to  examine,  and  it  was  my  boundcn  duty 
to  see  if  this  was  a  breach  of  the  sweet  confidences  of  pri- 
vate life.  If  thb  is  n  story  brought  from  behind  this  gentle. 
man's  chair  bv  his  servants,  I  can  hardly  figure  to  myself 
the  case  in  which  the  public  necessity  and  expediency  of  a 
pfoaecution  should  be  so  strong  as  to  break  in  upon  the  velsip 
tipM  of  j^vate  life,    l^ot,  ]|[ogm1  God !  k  this  prosecution  to 
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be  so  represented*?— wfaeu  a  man  goes  into  a  coffise»house,  who 
is  from  nis  profession  certainly  not  ignocantof  the  respect 
which  the  laws  of  his  country  require  from  him,  as  mucn  m 
from  any  other  man ;  and  when  he,  in  that  public  coffee-houst 
(provided  it  was  <  an  advised  peaking,)  uses  a  laiiguagei 
which  I  admit  it  is  clear  upon  the  evidence  given  you  to-day, 
provoked  the  indignation  (if  you  please  so  to  call  it)  of  dl 
who  heard  it— -when  persons,  one,  two,  three,  or  more,  oome 
to  ask  him  what  he  meant  by  it,  vfhea  he  gives  them  the  ex- 
planation^ and  when  he  makes  the  offensive  words  still  more 
offensive  by  the  explanation  thaCT  he  repeatedly  giv»-— will 
any  man  tell  me,  that  if  he  goes  into  a  public  coffee-house, 
whether  he  comes  into  it  from  up  stmrs,  or  whether  he  goes 
into  it  from  the  street,  that  he  is  entided  to  the  protection 
that  belongs  to  the  confidences  of  private  life,  or  diat  it  is  a 
breach  of  uie  duties  that  result  out  of  the  confidences  of  pri- 
vate life  ?     ' 

Gentlemen,  I  call  i:q)on  you  seriously  to  consider  the  case, 
to  act  with  candour,  to  act  with  indulgence  to  him,  if  you 
please,  l^ut  at  the  same  time  to  act  with  fimmeas  as  between 
him  and  the  country*  My  learned  friend  has  tried  rae  in 
some  measure  to-day;  now  I  avow  it  again— -when  respect 
able  persons  will  state  to  me  that  such  circumstances  did 
pass,  I  will  not  take  upon  myself  to  say,  that  it  is  consistent 
with  my  duty  to  the  kmg,  or  that  it  is  conflSsteat  with  my 
duty  to  the  country,  for  whose  benefit  it  is  that  he  is  King, 
that  I  should  hear  that  such  things  have  passed  unnoticed* 
And  when  it  is  stated  by  such  vcCta  as  these  are, — unira- 
peached, — feeling  something,  though  tKeir  political  theories 
are  not  the  same  .as  those  of  this  Defendant,  surely  they  may 
be  allowed  to  feel  and  to  ei^ress  at  least  with  zeal  their  in- 
dignation, if  not  to  assert  with  industry  their  right  to  what 
they  enjoyed  through  the  blessing  of  Providence,  and  the 
constitution  under  which  they  lived.  It  was  a  case  which 
excited  the  honest  zeal  and  the  fair  and  reasonable  indigna- 
tion of  ^  great  number  of  gentlemen ;— all  respectaUe  men, 
and  competent  to  sit  in  that  jury-box,  as  between  this  or  any 
other  individual  and  the  justice  of  the  country*  But,  Gen- 
tlemen, according  to  my  learned  friend,  I  was  to  do  one  of 
these  things  :  I  was  to  say  to  Mr.  Frost,  which  I  certainly 
should  have  been  glad  to  nave  said  to  him,  or  any  man  who 
stands  in  the  situation  of  a  Defendant,  if  I  could  do  it  with 
propriety.  What  is  this  story,  Mr.  Frost  I  Can  I  ask  a  De- 
fendant, whom  I  am  to  prosecute  upon  the  prima  facie  evi- 
dence laid  befort  me  what  he  is  to  say  for  himselC  in  that 
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stag6  "of  the  business  ?  It  was  open  to  Mr.  Frost  in  eyety 
stage  of  the  business  to  have  explained  his  conduct.  H^ 
does  not  come  upon  this  record  to  say,  as  many  persons  have 
said,  I  admit  I  spoke  the  words,  I  will  not  give  you 
the  trouble  to  prove  the  words:  I  spioke  them  m  a  de- 
gree of  heat.  I  am  (what  he  has  never  yet  said,  for  he 
only  seemed  to  retract,)  I  am  sorry  for  the  words  I  have 
used. 

Gendemen,  my  learned  friend  says,  I  should  have  said 
nothing  to  you  upon  the  subject  of  France,  and  he  particu- 
larly alludes  to  a  question  put  by  my  learned  friend,  who  will 
do  me  the  justice  to  say,  that  I  had  no  communication  with 
him  upon  anv  such  question.  But  I  will  explain  myself  upon 
that,  as  I  thmk  I  ought  to  do  upon  every  thing  which  occurs 
in  a  cause. 

Gentlemen,  if  words  of  this  sort  spoken  in  France  are  a 
crime,  I  know  from  hb  Lordship's  authority,  as  well  as  the 
authority  of  every  principle  of  settled  law,  that  I  cannot 
give  them  in  evidence ;  and  if  acts  done  in  France  amount 
to  a  crime  against  the  law  of  this  country,  I  know  also,  I 
ought  not  to  give  in  evidence  upon  an  indictment,  sbch  as 
this  is,  any  evidence  with  respect  to  the  acts  so.  done.  They 
ought  to  be  the  subject  of  a  separate  prosecution :  and  if  my 
opinion  had  risen  higher  upon  that  subject  than  it  does,  I 
would  not  in  the  prosecution  of  this  case  have  even  risked 
such  a  question  as  tnat,  whether  certwi  acts  can  be  done  and 
declarations  made  in  another  country  by  a  subject  of  this 
country,  without  his  being  amenable  to  the  law  of  this  coun- 
try ?  It  is  a  question  that  ought  to  be  tried,  if  it  is  to  be  tried 
at  sdl,  in  a  more  solemn  form  than  taken  as  a  mere  collateral 
point  in  evidence.  But  was  not  I  entitled  to  speak  about 
France?  Did  not  this  gentleman  state,  that  things  were 
going  on  well  in  France  ;-^that  he  had  come  from  France  ; 
— that  it  was  his  intention  to  go  again  to  France,  and  that, 
according  to  that  intention,  he  did  go  to  France  ?  Is  not 
this  evidence,  that  he  knew  what  he  was  saying ; — ^that  he 
was  speaking  that  which  his  future  acts  confirmed  ?  Then 
how  aoes  it  appear,  that  he  was  drunk,  or  at  least  so  much 
so,  that  he  could  not  speak  about  any  thing ; — ^that  he  could 
not  correctly  speak  his  opinion  ?  It  is  clear,  that  he  stated  a 
fact  with  respect  to  what  he  was  to  do,  that  the  future  act  of 
his  life  corresponded  with ;  and  yet  my  leained  friend  says, 
he  did  not  speak  advisedly  at  all.   - 

Gentlemen,  another  observation  that  fell  from  my  learned 
friend  was,  with  respect  to  what   I  hare  stated  as  to  the 
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wordflf  ^^otkerwile  wcll^diaposed*''  Gentlemen^  give 
leave,  ki  the  first  pUoe,  to  call  your  attentkm  as  far  aa  117 
Lord  may  thiak  your  attention  ought  to  be  cadled  to  it,  10 
what  I  take  to  be  a  clear  distinceioii  ia  the  law  of  Kngbnd* 
Gemlemen,  if  words  of  thenr  own  efficacy  end  import  mani- 
fest a  seditious  intenoon,  the  uttering  those  words  is  a  ais- 
deaieaaor*  I  do  not  desire  you  to  try  this  question  in  that  aun- 
ner,  because  I  again  repeat  what  I  said  towards  the  conclusion 
of  ffhat  I  before  addressed  to  you,  that  if  you  dhouid  fa#  of 
opinion,  that  Mr.  Frost  did  not  utter  die  words  admedl^ 
aind  knowingly,,  and  with  an  intention  to  work  the  intscfaief 
this  record  imputes  to  him,  I  do^ot  desins  hta  coBvicdoa; 
but  I  will  say  this,  that  it  is  a  very  dear  diacinctioa  inlaw, 
with  respect  to  words  as  they  amount  to  high  treaaoo.  What 
did  the  Legislature  say  in  those  just  and  beauti&l  passages 
that  were  read  to  you  bv  Mr.  Erskine,  from  Mr.  Justice 
Forster's  Reports«*«lhat  iS»  penahaes  in  high  treason  ^ue  ao 
exceedingly  great,  that,  although  treasonable  words  were 
spoken,  3^t  if  not  spoken  with  sudi  intention,  they  woidd 
not,  as  in  the  case  of  high  treason,  expose  the  subject  to  thoae 
pains  and  penalties  ;-^id  they  nwan  to  say,  they  should  be 
no  oflence  at  all,  if  the  conscience  tif  (he  Jury  shonld  be  sa- 
tisfied that  they  were  used  in  a  way  to  make  them  crarinfld  ? 
By  no  means.  But  if  you  are  of  opiiMon  that  these  words 
were  advisedly  spoken,  if  the  words  themaetves  import  that 
seditious  intent  which  this  reoord  ascribes  to  them,  I  say  it 
&Us  direcdy  within  the  princi^  of  Mr.  Jmstiee  Fonter, 
namely,  that  it  would  be  competent  to  the  Defendant  to  give 
evidence  of  his  geneiral  demeanour  as  a  good  subject  of  the 
country,  to  show  that  he  had  not  that  meaning,  which  is  the 
prima  facie  sense  of  the  words:  if  diat  principle  be  just,  I 
say  that  Mr.  Frost  has  not  found  in  the  company  bebw 
stairs,  nor  has  he  found  upon  the  face  of  the  earth,  a  siagk 

Eerson  to  state  to  you,  that  from  his  general  demeanour,  when 
e  uttered  these  words,  he  must  not  have  had  the  fair  use 
of  that  judgment  and  disposition,  which  conducts  him  through 
general  life  ;  I  say  no  more  about  it ;  I  am  sure  it  wottkl 
have  been  competent  to  him  to  have  produced  such  witnesses. 
Gentlemen,  it  would  not  only  have  been  competrat  to  faia^ 
but,  from  die  turn  the  cause  has  taken,  it  was  made  almost 
necessary.  If  Mr.  Frost  was  drunk,  as  my  learned  friend 
wishes  you  to  believe,  from  what  Mr.  Taitt  said,  thou^  I 
fhink  his  evidence  will  bear  no  such  sense  ^««Jwaa  there  no 
man  up  stairs  who  could  have  stated  it  I  Was  there  no  man 
who  saw  Mr.  Frost  in  the  course  of  diat  evening  that  could 
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have  attted  it  ?  Then  what  is  it  that  Mr.  Taitt  says  upon  the 
subject  ?  He  does  not  mean  to  say  that  he  had  not  drunk  ; 
he  says  he  might  be  in  liquor,  and  he  did  say,  he  did  not 
doubt  but  he  was  in  liquor,  but  he  had  not  seen  him  before* 
The  question  is,  whether,  when  he  made  use  of  those  ex* 
pressions,  he  made  use  of  them  as  expressing  his  judgment 
upon  the  subject,  and  with  the  intent  that  this  record  ascribes 
to  him,  or  whether  he  was  so  far  bereaved  of  his  judgment 
by  ebriety  as  to  stand  before  you,  entitling  himself  to  the 
benefit  of  this  excuse,  that  he  ought  not  to  be*  answerable  for 
the  consequences  of  these  acts  upon  that  groimd  f  and  it 
would  be  extremely  strange  if  a  Jury  upon  this  ground  could 
acquit  Mr.  Frost*  Here  are  these  gentlemen,  respectable  in 
their  situatiorij  and  what  have  they  done  I  According  to 
to  what  they  conceived  to  be  their  duty  as  subjects  of  the 
country,  they  have  been  furnishing  the  means  of  this  pro- 
secution, and  they  have  not  thought  that  it  would  disgrace 
them,  to  bring  before  a  Jury  of  their  country  Mr.  Frost,  to 
relate  this  story,  that  he  stood  in  that  situation  of  mind,  in 
which  my  learned  friend's  cross-examination  would  endea- 
vour to  place  him.  Whatever  is  your  verdict,  it  is  contrary 
to  my  duty  to  press  for  it  against  your  impression  of  the  real 
nature  of  the  case ;  but  the  true  question  will  be  (and  here 
I  will  not  avail  myself  at  any  length  of  that  privilege  my 
learned  friend  says  belongs  to  me),  whether  these  words 
were  advisedly  spoken  ^  Mr.  Erost  goes  into  a  public  coffee- 
room,  asserts  that  they  were  doing  very  well  in  France,  and 
at  the  same  time  he  asserts,  that  it  was  because  there  was  a 
doctrine  of  Equality,  and  a  doctrine  of  no  King,  at  that  time 
established ; — ^but  was  it  an  Equality  such  as  my  learned 
firiend  has  stated  to  you  ?  No ; — the  Equality  of  right  to 
personal  security,  to  personal  liberty  and  property,  and  a 
right  to  equal  laws,  was  asserted  indeed  in  the  constitution 
of  the  year  1^89;  it  was  an  Equality  which  left  every  man 
in  possession  of  that  situation  which  tlie  constitution 
assigned  him,  from  the  King  on  the  throne  to  the  meanest 
subject ;  who  would  be  equally  entitled  to  the  benefit  of  the 
law  of  the  country  as  any  man  in  it ;  but  that  Equality  did 
not  live  till  the  6th  of  November  1792. — Why  then,  Equali-^ 
ty  might  mean  one  thing,  or  it  might  mean  another; 
it  might  mean  the  Equality  of  1789,  or  it  might  mead 
the  Equality  of  1792.  Then  a  stranger  comes  up  to  Mr; 
Frost,  and  feeling  a  great  deal  of  indignation  at  hearing 
this  doctrine  held,  he  says,  Sir,  what  do  you  mean  by 
Equality  i  Now  did  the  Duke  of  Richmond  j— did  Mr.  Pitt, 
Vol.  I.  57 
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the  present  Minister  of  Siate^  who  has  been  allodedtof 
did  my  learned  friend,  and  the  other  persons,  who  arc 
very  respectable  men,  as  I  readily  admit  them  to  be,  did 
they  ever  give  such  an  answer  as  Mr.  Frost  gave  ?  I  am 
free  to  declare  this  is  a  country  in  which  every  man  has  a 
right  to  his  opinion  temperately  discussed.  I  am  free  to  say 
with  respect  to  my  learned  friend,  I  believe,  he  and  some  of 
the  most  respectable  persons  in  the  country,  have  their  apBr 
ions  upon  that  subject.  I  believe  the  actual  quantum  of  po- 
litical happiness  that  is  enjoyed  in  this  country,  is,  upon  the 
present  system  of  government,  far  beyond  that  which  the 
providence  and  favour  of  God  has  ever  dispensed  to  any 
nation  that  ever  lived  upon  the  face  of  the  earth.  I  have 
never  been  able  to  find  in  the  discordant  systems  of  those  re- 
spectable' persons,  argument  enough  to  lead  my  nnnd  to 
doubt  for  a  moment,  whether  I  should  not  sacrifice  my  duty 
to  my  country*,  if  I  risked  a  change  upon  any  principles  that 
they  have  stated ;  but  Gentlemen,  do  not  understand  me  to 
say,  that  I  am  wiser  than  they — far  from  it  ;  hut  I  say  it 
is  my  duty  to  exercise  my  best  judgment,  and  act  accocding 
to  it. 

Gentlemen,what  was  the  answer  that  Mr.  Frost  gave  l^l 
will  tell  you  what  I  mean  by  Equality ;  ^^  I  mean  no  King.'^ 
Have  any  of  those  gentlemen  stated  such  l^mguage  I  But 
that  is  not  all ;  for  that  which  is  Ho  act  of  deliberation  is  fol- 
lowed up  by  another  question  :  ^^Why  surely  you  cannot 
"  mean  that  there  is  to  be  no  King  in  this  country?"  Says 
Mr.  Frost,  "  Yes,  no  King  in  any  country."  Why,  Gende- 
men,  the  single  question  is.  Is  it  the  law  of  .England  that 
these  words  can  be  spoken  under  such  circumstances  with  im- 
punity i  I  am  free  to  say,  that,  upon  the  best  informatios 
I  can  give  myself  upon  the  subject,  I  cannot  feel  a  doubt 
that  the  law  of*  England  does  not  permit  it.  I  say  it  is  the 
law  of  England,  that  where  men  will  hold  language  of  this 
.sort,  they  shall  be  deemed  guilty  of  an  offence  against  the 
law  of  England.  Why  then,  what  am  I  to  do,  if  I,  stand- 
ing in  this  situation,  am  to  govern  myself  by  the  wisdom 
of  the  law  f  I  say  it  is  my  duty  to  submit  to  your  deci- 
sion the  fact  upon  the  law  as  it  stands ;  if  my  learned  friend 
is  satisfied  that  the  law  is  not  so,  he  has  one  course  bcfort 
him,  or  if  he  thinks  that  the  law  ought  not  to  be  so,  he  has 
another  before  him.  But  is « the  Attorney  General  of  this 
'  country  to  say,  I  will,  in  the  regulation  of  my  official  coo- 
duct,  take  upon  me  to  say,  that  I  am  wiser  than  the  Le- 
gislature of  this  country ;  I  will  enforce  what  I  please,  let 
the  exigency  of  the  country  be  what  it  may  ? 
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-  Gentlemen,  in  the  first  place  it  is  to  be  observed,  that  the 
language  of  that  act  of  Parliament  is  exceedingly  strong,  with 
respect  to  malicious  and  advised  speaking,  and  it  points 
out  to  a  Jury,  that  they  are  to  have  distinct  evidence  of 
the  intention.  This  species  of  the  intention  may  fall  un- 
der a  different  consideration ;  but  I  do  not  wish  to  examine 
it  upon  a  different  consideration,  because,  if  in  this  case  the 
words  import  the  intent  that  the  record  attributes  to  them, 
you  have  thai  case  in  point  of  law,  that  justifies  you  in  finding 
the  Defendant  guilty. 

Gentlemen,  having  stated  thus  much,  rather  with  a  view 
of  explaining  my  conduct  to  you,  than  for  the  purpose  of 
troubling  you  with  particular  observations  upon  the  evidence, 
I  will  leave  the  case  here.  I  think,  upon  the  best  consideration 
that  I  can  give  the  case,  that  the  late  Attorney  General  did 
right  to  bring  it  before  the  public  I  should  not  have  appear- 
ed here  to-day,  if  I  had  not  thought  it  right  so  far  as 
to  bring  it  before  the  public ;  and  the  reason  I  do  it  is, 
that  when  a  considerable  number  of  his  Majesty's  subjects 
in  a  reapecUible  situation  feel — my  learned  friend  says,  your 
verdict  is  to  secure  us  from  being  in  a  situation  like  Franc^ 
— ^ut  when  they  feel  that  these  words  were  uttered  in 
a  manner  that  has  led  them  to  think,  that  some  of  the  most 
valuable  blessings  they  enjoy  under  the  constitution  of  this 
country,  wedded  to  it  as  they  are,  in  danger,  when  this  Ian- 

Sage  is  publicly  held;  I  say  it  is  fit,  as  between  the  Attorney 
;neral  and  such  persons,  that  a  Jury  of  the  country  should 
say,  whether  such  words  shall  be  spoke  with  absolute  impu- 
nity ?  It  does  appear  to  me  that  they  ought  not  to  escape 
with  absolute  impunity  ;  but  if  you  have  any  doubt  in  your 
minds,  you  will  find  a  verdict  for  the  Defendant. 


Lord  Kenyon  having  summed  up  the  evidence,  the  Jury 
retired  for  an  hour  and  a  hulf,  and  then  returned  with  a 
verdict, 
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TRIAL 

OF 

MR.  PERRY  AND  MR.  LAMBERT 

EDITOR  AND  PRINTER 
OF 

THE  MORNING  CHRONICLE. 

FOR 

A  LIBEL. 


SUBJECT,  &c. 

THEfoUomng  Speech  for  Mr.  Perry  and  Mr.  Lambert,  the 
tiSiar  and  printer  of  the  Morning  Chronicle^  stronghf  iUusfraies 
our  ohstrvatton  in  the  Preface^  concerning  the  difficulty  of  access  to 
genuine  trials  ai  distant  periods. 

These  Qentlemen  were  tried  for  the  publication  of  a  Ubel^  on 
the  information  of  the  Attorney  Oemraij  on  the  Qth  of  Decembery 
A.  D.  1793,  and  the  trial  was  at  the  time  in  very  general  cir- 
culation. Yet  it  was  so  wholly  out  of  print,  that  it  made  no  part 
^the  present  work,  as  originally  prefored  for  ih^  press;  hut  on 
Us  being  referred  to  by  Mr.  Perry  m  his  able  defemce  of  hxm- 
self  on  his  late  trial,  we  procured  from  him  the  amy  Ctne  only 
one  to  be  found^  from  which  we  have  printed  the  following  pages. 

The  Attorn^  OeneraPs  Information  charged  the  Defendants, 
Mr.  Perry  and  Mr.  Lambert,  as  editor  and  printer  of  the  Morn- 
ing Chronicle,  with  publishing  an  address  of  a  society  for  politi- 
CM  information,  held  at  the  Talbot  Inn,  at  Verln/,  which  had  been 
sent  to  the  Morning  Chronicle  for  insertion,  in  the  ordinary  course 
of  business  ;  neither  Mr.  Perry  nor  Mr.  Lambert  having  had  any 
kind  of  connection  or  correspondence  with  the  authors. 

This  trial  being  the  first  after  the  passing  of  the  Libel  Act,  we 
heme  thought  it  best  to  print  the  whole  of  it,  as  originally  publish- 
ed, with  the  Advertisement  prefixMto  U,  by  Mr.  Perry ^ 
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ADVERTISEMENT. 

In  presenting  the  folloFwing  trial  to  the  public,  at  a  pe- 
riod the  most  critical,  perhaps  with  respect  to  prosecutioosi 
that  ever  occurred  in  the  annals  of  this  coftntry,  the  edi- 
tor was  chiefly  influenced  by  two  considerations  : 

First,  the  question  which  arose  in  an  early  stage  of  the  pro* 
ceedin^,  with  respect  to  juries,  determined  a  very  impor- 
tant rule  of  practice,  namely,  that  the  first  special  jury  ^struck 
and  reduced  according  to  law^  must  try  the  issue  joined  be- 
tween  parties.  This  decision  of  a  controverted  point,  in 
the  manner  most  consistent  with  common  sense,  and,  as  ap- 
peared from  the  pleadings,  agreeable  to  the  ancient  pmc* 
tice  of  the  Courts,  and  founded  upon  the  statute  law  of 
the  realm,  is  certainly  to  be  estimated  as  an  acquisition  of  bo 
common  magnitude  to  the  subject. 

Secondly,  this  is  the  first  trial,  since  the  Libel  Bill  pas- 
sed into  a  law,  completely  conducted  upon  the  principles  of 
that  bill,  and  may  serve  as  the  best  illustration  of  the  wise  and 
excellent  provisions  of  the  law,  as  it  now  stands,  with  respect 
to  libel :  a  law  admirably  calculated  to  remove  obscurity,  to 
defeat  improper  influende,  to  facilitate  the  ends  of  justice,  by 
simplifying  its  operations,  and  to  afford  additional  securi^ 
for  the  full  enjo}rment  of  the  most  valuable  privilege  en 
Englishmen. 

Impressed  then  with  the  view  of  this  trial,  as  connected 
with  great  principles,  and  involving  consequences  the  most 
important,  both  to  the  present  age  and  to  posterity,  I  hare 
been  anxious  to  render  the  following  statement  oi  the  pro- 
ceedings as  full  and  correct  as  possible*  Fidelity  and  ac- 
curacy are  the  only  merits  of  a  reporter ;  these  I  have  care- 
fully studied ;  it  is  not  allowed  to  him  who  transmits  the 
sentiments  of  others,  to  boast  6i  his  labours,  or  to  claim  the 
reward  of  public  approbation :  in  this  instance  I  find  my- 
self sufficiently  repaid,  with  the  pleasing  reflection  that  I 
have  been  called,  in  an  age  of  prosecutions ^  to  record  one 
verdict  gained  to  the  cause  of  freedom. 

We  print  the  parts  of  the  Address  selected  by  the  Attorney 
General  from  the  Information  itself  with  the  innuendosy  whfth 
run  as  follows  : 

'*  We,  meaning  the  society  aforesaid)  *'  feel  too  much  not 
^^  to  believe  that  deep  and  als^ing  abuses  exist  in  the  Bri- 
'*  tish  government'*  (meanitfyHis   said  Majesty's  govern- 
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mtnt  of  this  kingdom;)  yet  we  are  at  the  same  tim« 
^^  fullv  sensible  that  our  siuiation  is  comfortable  compared 
^  with  that  of  the  people  of  many  European  kmgdoms,  and 
^  that  as  the  times  are,  in  some  degree  moderate,  they  ought 
^^  to  be  free  from  riot  and  confusion.  III.  Yet  we  think 
^  there  is  sufficient  cause  to  inquire  in^  the  necessity  of  the 
^'  payment  of  seventeen  millions  of  annual  taxes,  exclusive 
^^  of  poor  rates,  county  rates,  expenses  of  collection,  &c» 
^^  &C  by  seven  millions  of  people :  we  think  that  these  ex- 
^  penses  may  be  reduced,  without  lessening  the  true  dignity 
*^  of  the  nation"  {meaning  this  kingdom)  ^^  or  the  govern- 
^  ment"  (meaning  the  government  of  this  kingdom,)  and 
^*  therefore  wish  for  satisfaction  in  this  important  matter. 
**  IV.  We  view  with  concern  the  frequency  of  wars" 
(meaning,  amongst  others,  the  wars  of  his  said  Majesty 
and  his  subjects  with  foreign  powers  ;)  ^^  we  are  persuaded 
^^  that  the  interests  of  the  poor  can  never  be  promoted  by  ac* 
^^  cession  of  territory,  when  bought  at  the  expense  of  their 
^^  labour  jmd  blood ;  and  we  must  say,  in  the  language  of  a 
^^  celebrated  author,  we  who  are  only  the  people,  but  who 
^  pay  for  wars  with  our  substance  and  our  blood,  will 
^  not  cease  to  tell  kings  or  governments,  that  to  them" 
^^  alone  wars  are  profitable ;  that  the  true  and  just  conr 
^^  quests  are  those  which  each  makes  at  home  by  comfort- 
^^  ing  the  peasantry,  by  promoting  agriculture  and  manu> 
^^  factories,  by  multiplying  men  and  the  other  productions 
^^  of  nature ;  that  then  it  is  that  kings  may  call  themselves 
^^  the  image  of  God,  whose  will  is  perpetually  directed  to  the 
^^  creation  of  new  beings ;  if  they  cofitinue  to  make  us  fight 
^^  and  kill  one  another  in  uniform,  we  will  continue  to  write 
^^  and  speak  until  nations  shall  be  cured  of  this  folly.  We 
^^  are  certain  oar  present  heavy  burdens"  (meaning  burdens 
of  the  subjects  of  this  kingdom)  ^^  are  owing,  in  a  great 
*>^  measure,  to  cruel  and  impolitic  wars"  (meaning  cruel  and 
impolitic  wars  entered  into  by  His  said  Majesty  against 
foreign  powers,)  and  therefore  we  will  do  all  on  our  part,  as 
^^  peaceable  citizens,  who  have  the  good  of  the  community  at 
^^  heart,  to  enlighten  each  other,  and  protest  nguinst  them. 
*'  V.  The  present  state  of  the  representation  of  the  people" 
(meaning  the  representation  of  the  people  of  this  kingdom  in 
the  Parliament  thereof)  ^^  calls  for  the  particular  attention  of 
*'  every  man  who  has  humanity  sufficient  to  feel  for  the  hon- 
*'  our  and  happiness  of  his  country,  to  the  defects  and  cor- 
"  xuptionsof  which  we  arc  inclined  to  attribute  unnecessary 
^'  wai*s,&c.  8cc.  We  think  itj^eplorablc  case  when  the  poor*/ 
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(meaning  the  poor  df  this  kingdom)  ^^  must  support  a  cor- 
^^  ruption''  (meaning  corruption  of  the  representation  of  the 
people  of  this  kingdom  in  the  Paiiiament  thereof)  ^^  which  is 
^'  calculated  to  oppress  them''  (meaning  the  poor  of  this 
kingdom,)  ^^  when  tne  labourer  must  give  his  money  to  afford 
^^  the  means  of  preventing  him  having  a  voice  in  its  disposal, 
"  when  the  lower  classes  may  say.  We  give  you  our  money 
^^  for  which  we  have  toiled  and  sweat,  and  ifi4iich  would  save 
*^  our  families  from  cold  and  hunger,  but  we  think  it  more 
^^  hard  that  there  is  nobody  whom  we  have  delegated  to  see 
*^  that  it  is  not  improperly  and  wickedly  spent :  we  have  none 
*'  to  watch  over  our  interests,  the  rich  only  are  represented : 
*^  the  form  of  government''  (meaning  the  government  of  this 
kingdom,)  '^  since  the  Revolution,  is  in  some"  (meaning 
some)  ^^  respects  changed  for  the  worse,  by  the  triennial  and 
*'  septennial  acts"  (meaning  acts  of  the  rarliament  of  this 
kingdom ;)  ^^  we  lost  annual  Parliaments ;  besides  which,  the 
**  wholesome  provisions  for  obligsno"  (meaning  obliging) 
"  privy  consellors  to  subscribe  thair"  (meaning  their)  advice 
^^  with  their  names,  and  against  placemen  and  pensioners 
'<  sitting  in  Paiiiament"  (meaning  the  Parliament  of  this 
kingdom,)  ^^  have  been  repealed.  It  is  said  that  the  voice  of 
^^  the  people  is  the  constitutional  control  of  Parliament" 
(meaning  the  Parliament  of  this  kingdom ;)  ^^  but  what  is 
"  this  but  saying  that  the  representatives"  (meaning  the  re- 
presentatives of  the  people  in  the  Parliament  of  this  kingdom) 
^^  are  naturally  inclined  to  support  wrong  measures,  and  that 
"  the  people  most"  (meaning  must)  "  be  constantly  assemb- 
^'^  ling  to  oblige  them  to  do  their  duty.  An  equal  and  uncor- 
"  rupt  representation"  (meaning  representation  in  the  Parlia- 
ment of  this  kingdom)  "  would,  we  are  persuaded,  save  us 
**  from  heavy  expenses,  and  deliver  us  from  many  oppres- 
"  sions ;  we  will  therefore  do  our  duty  to  procure  this  rc- 
''.form,  which  appears  to  us  of  the  utmost  importance^  VI. 
"  In  short,  we  see  with  the  most  lively  concern  an  army  of 
'*  placemen,  pensioners"  (meaning  persons  holding  places 
and  pensions  under  the  government  of  this  kingdom,)  &c. 
**  fighting  in  the  cause  of  corruption  and  prejudice,-  aad 
^^  spreading  the  contagion  far  and  wide ;  a  large  and  highly 
"  expensive  military  establishment"  (meaning  the  military 
establishment  of  this  kingdom,)  "  though  we  have  a  well-rc- 
".gulated  militia;  the  increase  of  all  kinds  of  robberies, 
*^  riots,  executions,  &c.  though  the  nation"  (meaning  tliis 
kingdom)  ^*  pays  taxes  equal  to  the  whole  land  retail"  (mean- 
ing rental)  ^'  of  the  kingdomy*i|i  order  to  have  his  property 
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**  protected  and  secured ;  and  is  also  obliged  to  enter  into 
**  separate  associations  against  felonious  depredations — a 
**  criminal  code  of  laws'*  (meaning  the  criminal  code  of  laws 
of  this  kingdom)  **  sanguine  and  inefficacious — a  civil  code" 
(meaning  the  civil  code  of  laws  of  this  kingdom)  "  so  volu- 
*^  minous  and  mysterious  as  to  puzzle  the  best  understand- 
**  ings ;  by  which  means  justice  is  denied  to  the  poor"  (mean- 
ing the  poor  of  this  kingdom,)  "  on  account  of  the  expense 
"  attending  the  obtaining  it.  Corporations"  (meaning  cor- 
porations of  this  kingdom)  ^  under  ministerial  or  party  in- 
"  fluence,  swallowing  up  the  importance,  and  acting  against 
"  the  voice  of  the  people"  (meaning  the  people  of  this  king- 
dom ;)  "  penaltie"  (meaning  penalties)  "  inflicted  on  those 
"  who  accept  of  offices  without  conforming  to  the  violation 
"  of  their  consciences  and  their  rights,  the  voice  of  free  in- 
"  quiry  drowned  in  prosecutions,  and  the  clamours  of  the 
"  pensioned  and  interested ;  and  we  view  with  the  most 
**  poignant  sorrow  a  part  of  the  people"  (meaning  the  people 
of  this  kingdom)  "  deluded  by  a  cry  of  the  constitution  and 
*'  church  in  danger,  fighting  with  the  weapons  of  savages 
**  under  the  banners  of  prejudice  against  those  who  have 
•^*  their  true  interest  at  heart — ^we  see  with  equal  sensibility 
**  the  present  outcry  against  reforms,  and  a  proclamation" 
(meaning  His  said  Majesty's  royal  proclamation)  "  tending 
•*  to  cramp  the  liberty  of  the  press,  and  discredit  the  tnw 
**  friends  of  the  people,  receiving  the  support  of  numbers  of 
'*  our  countrymen — we  see  the  continuation  of  oppressive 
*^  game  laws  (meaning  the  game  laws  of  this  kingdom) 
^  and  destructive  monopolies  ;  we  see  the  education  and 
'*  comfort  of  the  poor"  (meaning  the  poor  of  this  kingdom) 
**  neglected,  notwithstanding  the  enormous  weight  of  thr 
**  poor  rates ;  we  see  burdens  multiplied,  the  lower  classes"  m*" 
(meaning  the  lower  classes  of  the  subjects  of  this  kingdom) 
*'  sinking  into  poverty,  disgrace,  and  excesses ;  and  the  mean* 
•'  of  these  shocking  abuses  increased  for  the  purposes  of  re- 
*'  venue  for  the  same,  and  the  excise  laws"  (meaning  the 
excise  laws  of  this  kingdom,)  **  those  badges  and  sources  of 
•*  oppression,  kept  up  and  multiplied;  and  when  we  cast  our 
**  eyes  on  a  people  just  formed  in  a  free  community,  with- 
**  out  having  had  time  to  grow  rich  under  a  government  by 
••  which  justice  is  duly  administered,  the  poor  taught  and 
**  comforted,  property  protected,  taxes  few  and  easy  ;  and 
**  at  an  expense  as  small  as  that  of  our  pension  list — we  ask 
**  ourselves,  are  we  in  England  ?  Have  our  forefathers  fought, 
Vol.  r.  h 
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'^  and  bled,  and  conquered,  for  liberty?  And  dkl  ihey  ndt 
^*  think  that  the  fruits  of  their  patriotism  wo^d  be  more  abun* 
^^  dant  in  peace,  plenty,  and  happineas  I  Are  we  always  to 
^^  stand  still,  or  go  backward  ?  Are  our  burdens''  (meattiog 
the  burdens  of  the  subjects  of  this  kingdom)  *^  to  be  as  heafV 
*^  as  the  most  enslaved  people  ?  Is  the  condition  of  the  poor' 
(meaning  the  poor  of  this  kingdom)  ^^  neveirto  be  improved^ 
''  Great  Britain  must  have  arrived  at  the  highest  degree  of 
^^  national  happiness  and  prosperity,  and  our  situation  must 
^^  be  too  good  to  be  mended,  or  the  present  outcry  against 
^^  reforms  and  improvements  is  inhuman  and  crimHial  i  but 
^^  we  hope  our  condition  will  be  speedily  improved,  and  to 
^^  obtain  so  desirable  a  good  is  the  object  of  our  present  as- 
^^  sociation,  au"  (meaning  an)  ^^  union  founded  on  princi- 
*'^  pies  of  benevolence  and  humanity,  disclaiming  all  cbnnei* 
*'*•  ion  with  riots  and  disorders,  but  firm  in  our  purpose,  and 
"  warm  in  our  affections  for  liberty.  VII.  Lastfy,  We  in- 
^^  vite  the  friends  of  freedom  throughout  Great  Britain  to 
form  similar  societies,  and  to  act  with  unaninaity  and  firm- 
ness, till  the  people"  (meaning  the  people  of  Great  Britain) 
^  be  too  wise  to  be  imposed  upon,  and  their  influence  in  the 
^^  government  be  commensurate  with  their  dignity  and  im^ 
^^  portance ;  then  shall  we  be  free  and  happy*  By  order  of 
'^  the  society,  S.  Eyre,  chairman"  (meaning  the  chaimian 
t«  the  said  society.) 
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In  Trinity  Term  a  Rule  was  made  in  the  usiial  way,  on 
the  motion  of  the  Prosecutor,  for  a  s]>ecial  jun%  Forty- 
eight  jurors  were  struck;  and  in  Easter  Term  they  were  re- 
duced by  the  parties  to  twenty-four.  In  the  sittings  after 
Easter,  the  cause  came  on,  and  seven  of  the  special  jurors 
came  into  the  box.  Sir  John  Scott,  the  then  Attorney  Ge- 
aeral,  did  not  pray  a  tales,  and  the  trial  went  off  as  a  rtmoMt 
pro  defectu  jurat  or  um. 

In  Michaelmas  Term  the  Prosecutor,  on  a  ntiotion  of  course, 
took  out  a  rule  for  a  new  special  jury.  This  the  Defendants 
thought  irregular. 

On  Friday,  the  15jh  day  of  November,  the  Hon.  Thfmof 
Erskine  moved  the  Court  as  follows  : 

My  Lord,  the  motion  which  I  am  s^ut  to  address  to  ^ 
Court,  will  deserve  your  Lordship's  particular  attention,  as 
it  relates  to  one  oPthe  most  essential  rights  ilnd  liberties  rf 
the  subject,  the  trial  by  jury. 
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Your  JLordship  mty  recollect^  that  at  the  sittings  after  the 
teat  term  in  this  place,  an  information,  filed  by  the  Attorney 
.General)  against  the  {Nroprietors  and  printer  of  the  Morning 
Chronicle,  for  a  supposed  libel  in  that  newspaper,  was  caUed 
on  for  trial  in  the  ordinary  course  of  things.  Seven  of  the 
special  jurors,  struck  under  the  rule  obtained  by  the  CroMrn 
itself  m  the  trial  of  the  cause,  appeared  and  came  into  the 
box  to  be  sworn ;  but  the  Attorney  General  did  not*  think 
proper  to  pray  a  tales  to  complete  the  pannel.— -The  cause, 
therefore,  of  course,  went  off,  pro  defectu  juratorum. 

My  Lord,  if  any  special  reason  existed  why  the  jury  86 
i^pearing  should  not  be  permitted  to  try  the  Information, 
when  it  came  on  again  for  trial,  and  the  Crown  had  moiled, 
upon  such  special  matter,  Terified  by  affidavit,  to  discharge 
tbe.  originad  rule  under  which  the  jury  was  sq)pointed,  I 
should,  according  to  the  nature  of  the  objections,  have  been 
pfcpared  to  gpve  them  an  answer.  But,  My  Lord,  no  such 
{iroceedings  have  been  had  or  attempted.  The  Crown  has 
made  no  objection  to  the  jurors,  nor  any  motion  in  Court  to 
discharge  the  original  rule  under  which  the  jury  was  impan- 
ndled :  but  assuming  it  to  be  the  law  that  the  rule  was  spent 
and  expired,  by  the  trial  going  over,  for  defect  of  jurors, 
they  have,  as  a  motion  of  course,  (drawn  up,  upon  the  sig- 
nature of  counsel  out  of  Court),  obtained  a  second  rule  for 
striking  a  jury,  as  if  no  former  rule  had  ever  existed,  and  as 
if  no  jury  had  been  struck  under  it. 

I  confess  I  was  nof  a  little  surprised  at  this  attempt  to  im- 
pannel  a  jury,  without  the  consent  of  the  Defendants,  be- 
tween whom  and  the  Crown  the  former  had  been  reduced 
^d  ascertained  under  the  first  rule. — ^On  their  part^  I  there- 
fore now  object  to  the  proceeding,  as  totally  illegal  and  hos- 
tile to  the  freedom  of  trial ;  and  I  humbly  move  that  this 
new  rule  may  be  discharged. 

I  do  not  know  that  I  am  able  to  state,  at  this  moment,  any 
direct  precedent  for  my  motion,  nor  is  it  necessaiy  that  I 
should,  because  I  found  my  application  upon  the  whole  sta- 
tute law  of  the  kingdcmi  respeeting  the  trial  by  jur) ,  w^iich 
is  positive  and  unequivocal  on  the  subject,  which  no  practice 
can  shake,  and  which  no  decisions  of  the  Court,  if  there 
were  any,  could  repeal  or  overrule. 

Lord  Kenyon.  The  application  crosses  all  my  ideas  of  the 
law  upon  the  subject.  It  would  be  highly  dangerous  to  im- 
partial trial,  if  the  juries  were  known  to  the  parties  so  long 
before  the  trial*     It  is  very  strange  if  the  law  be  so. 
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Mr*  Erskine.  My  L(Mrd,  the  authors  of  otir  laws  seem  t» 
have  thought  very  differently  on  this  suhject.  They  seem  to 
have  entertained  no  jealousy,  that  the  trial  by  the  country, 
which  was  instituted  for  the  people's  prelection,  could  ever 
be  too  favourable  to  them ;  on  the  contrary,  the  most  an- 
cknt  statutes  of  the  kingdom  express  no  fears  for  the  Crown, 
but  for  the  subject  only,  and  provide  that  jurors  shall  be 
struck  so  long  before  the  day  of  trial,  that  the  Defendant 
may  know  them,  and  be  prepared  to  take  his  challenges* 
The  act  of  the  42d  of  Edward  III.  chap.  11,  expressly  gives 
this  reason*  After  stating  that  divers  of  the  people  bad  been 
disheartened  and  oppressed,  from  not  having  had  knowledge 
beforehand  of  those  who  were  to  pass  in  the  inquest,  it  en- 
acts, that  the  names  of  the  jurors  should  be  returned  into 
Court  in  the  term  before  the  assizes,  and  that,  in  Ae  mean 
time,  the  parties,  on  demand^  should  view  the  same. 

The  whole  statute  law,  from  that  period,  speaks  the 
same  language,  down  to  the  famous  statutes  of  King  Wif-> 
liam  and  Queen  Anne,  which  give  to  Defendants  accused 
of  high  treason,  the  names  and  abodes  not  merely  of  the 
jurors,  but  of  the  very  witnesses  to  be  examined  against 
them  on  the  trial*  So  far,  indeed,  is  it  from  being  true, 
that  by  the  common  law,  a  jur}%  once  summoned,  and  not 
attending,  could  not  be  distrained  again  to  appear  at  a  future 
day,  as  is  supposed  by  Mr*  Justice  Page,  in  Mastennan's 
note,  that  they  were  bound  to  give  their  attendance  from 
assizes  to  assizes,  m  infinitum y}xnX\\xh^  reign  of  William  the 
Third* 

The  statute  of  the  13th  Edward  I*  chap.  30,  had  ex- 
pressly directed,  that  upon  the  default  of  jurors,  the  jus- 
tices should  put  in  the  inquest  no  other  than  those  first 
summoned  ;  and  this  regulation  was  so  much  the  setded 
law,  that  the  act^ofWiUiam^  for  the  ease  of  jurors^  oarf  • 
the  regtikttion  of  trials  recites,  that,  as  the  law  then  stood, 
it  often  happened,  that  upon  causes  going  off  at  the  as- 
sizes, for  defect  of  jurors,  the  same  jurors  were  obliged 
to  attend  again  and  again  at  the  trial  of  one  and  the  same 
cause,  to  their  great  expense  and  trouble  ;  and  after  this 
preamble,  a  new  venire  facias^  for  the  first  time  in  the 
history  of  the  law,  was  given  to  the  parties^  to  bring  in  a 
new  jury,  upon  the  default  of  those  impanneUed  under  the 
fu-st  writ*  It  is  therefore  only  by  the  effect  of  this  sta- 
tute, that  a  jury,  once  summoned,  is  discharged  before 
trial;  and  the  statute  not  extending  nor  indeed  relating 
at  all  to  special  juries,  they  remain  upon  the  old  foot* 
ing.     Special  juries    do  not   exist,  as  many  people  seem 
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tx>  suppose,  by  the  authority  of  a  statute ;  on  the  contrary, 
they  are  as  ancient  as  the  law  itself,  and  were  always  struck^ 
as.  they  are  at  this  day,  by  direction  of  the  Court,  when 
trials  were  had  at  the  bar  and  not  at  nhi  prius  :  the  act 
of  the  Sd  of  George  II.  chap.  25,  having  no  relation  to 
such  juries,  except  as  it  removes  a  doubt  with  regard  to 
the  legality  of  striking  them  for  the  trial  of  misdemeanors. 
This  legality  the  statute  recognizes  ;  and  putting  special 
juries,  stntck  in  the  Crown  Office,  on  the  same  footing  with 
those  in  civil  cases,  directs  them  to  be  struck  by  rule,  as 
they  anciently  were  in  cases  of  trials  at  bar,  and  enacts, 
Aat  the  jury  so  struck,  shall  be  the  jury  to  try  the  cause. 
Indeed,  so  notorious  is  it,  that  a  jury  summoned,  and 
not  attending,  could  be  distrained  to  appear  again  (till  the 
law,  as  far  it  related  to  common  juries,  was  altered  by  the 
statute  of  King  William,)— 4hat  we  know  that  the  whole 
jury  process  of  the  Courts  at  this  day,  is  founded  upon* 
that  law  ;  for  the  venire  is  always  returnable  on  the  last 
day  of  the  term  before  trial,  at  which  day  it  is  entered 
on  record,  as  of  course  that  default  was  made  by  the  ju- 
rors summoned  ;  and  then  the  distringas  issues  to  bnng 
them  in  on  the  day  in  banc,  in  the  term  following,  unless 
the  Justices  shall  come  to  the  assizes  in  the  interval ;  un- 
der which  clause  of  nisi  priusy  the  trials  are  all  had.  So 
that  the  process  at  this  day,  building  fiction  on  reality,  to 
give  precision  and  uniformity  to  practice,  ratifies  that  which 
is  supposed  now  to  have  been  contrary  to  all  practice  what- 
soever. In  ancient  times,  every  man,  in  a  civil  cause, 
knew,  upon  the  return  of  the  venire  in  term,  the  ju- 
ry that  was  to  come  at  the  assizes.  The  Sheriff  now, 
by  the  act  of  the  3d  of  George  II.  returns  one  pannel 
for  all,  which  effectually  prevents  a  defect  of  jurors ;  but 
special  juries  remain  untouched  by  that  statute.  The  rea- 
son and  justice  of  the  thing  moreover  support  my  con- 
struction. The  Attorney  General  alone  can  pray  a  tales 
in  a  criminal  cause ;  for  the  statutes  go  no  farther  than  to 
give  Defendants  a  right  to  pray  the  tales  in  penal  actions, 
prosecuted  qui  tarn  with  the  Crown,  but  not  in  cases  where 
the  Crown  is  the  prosecutor  alone.  It  is  true  that  the 
Attorney  General  now  grants  his  warrant  of  course  to  a  de- 
fendant to  pray  one,  but  he  may  legally  refuse  it ;  and 
the  subject's  liberties  are  not  to  rest  upon  the  courtesies 
of  the  officers  of  the  Crown.  What,  then,  is  contended 
for  in  this  right  to  change  the  jury  ?  Why,  nothing  short 
ef  this,  that  if  the  Attorney  General  does  not  like  his  jury, 
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he  may  forbear  to  pray  a  tales  himself;  he  may  also  refuse 
his  warrant,  without  which  the  Defendant  cannot  pray  one ; 
and  this  he  may  do,  toties  giioties^  until  he  has  got  a  jury  to 
his  fancy.  I  am  not  arguing  that  Mr.  Attorney  General  is 
likely  to  attempt  this  practice  for  such  purposes ;  but  the 
country  is  not  to  hold  its  rights  upon  the  courtesy  of  the  pre- 
rogative, or  the  honesty  of  those  who  may  occasionally  repre- 
sent it. 

Mr.  Erskine  then  proceeded  to  state  the  modem  cases, 
which  clearly  showed  that  the  practice  of  the  Court  bore  him 
out  in  the  law  on  the  subject.  He  stated  the  King  v.  Hart, 
and  the  King  v.  ][oddrell  j  but  he  relied  implicitly,  he  said, 
on  the  law. 

One  of  the  officers  of  the  Crown  office  handed  up  to 
Mr.  Justice  BuUer,  an  opinion  of  Judge  Page,  in  the  13th 
of  George  II.  that  a  new  jury  ought  tp  be  granted;, but 
Mr.  Justice  Buller  said,  the  Defendants  should  take  a  rtile  to 
show  cause,  as  it  was  of  great  importance  to  be  argued  and 
ascertained. 

Lord  Kenyan  said,  he  thought  it  scarcely  necessary  i  hu^ 
granted  they  might  take  a  rule*  A  rule  was  therefore 
granted. 

On  Monday,  the  25th  of  November  1792,  the  rule  cameoD 
to  be  argued. 

Mr.  Dearer  of t^  on  the  part  of  the  Crown,  contended  that 
the  cases  cited  by  Mr.  Erskine  were  not  in  points  In  the 
case  of  the  King  against  Hart,  the  special  jury  of  forty-eight 
had  not  been  reduced  to  twenty- foiu:  by  the  pcuties,  and  the 
jurors  has  not  come  into  Court.  In  the  case  of  tlie  King 
against  JoIifTe,  the  cause  had  been  put  off  on  account  of 
some  publications  which  might  have  influenced  the  juxy- 
In  the  next  term  a  new  jury  was  struck,  so  that  the  case 
was  in  point  for  the  Crown,  and  it  was  so  much  the  more  so* 
as  the  new  jury  was  moved  for  by  a  solicitor  as  well  versed 
in  the  general  practice  as  any  solicitor  of  that  Court.  Their 
Lordships  would  agree  with  him  in  this  description,  when 
they  heard  that  the  solicitor  for  the  Defendant  in  that  cauic 
was  Mr.  Low  ten,  and  he  was  solicitor  also  for  the  present 
Defendants.  In  that  cause,  then,  Mr.  Lowten  had  moved 
for  a  new  trial,  and  here  he  opposed  a  new  jiuy. — [Mr* 
Bearcroft  was  set  right  in  the  case  of  Joliffe.  In  that  in- 
stance the  trial  first  went  off,  because,  from  the  publics- 
tions  which  had  been  made,  the  Court  thought  that  the 
)ury  might  be  influenced.  In  the  term  after  this,  the 
cause  came  on  again,  and  both  parties  agreed  to  hanc& 
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new  jury.  A  second  time  it  was  put  off,  through  the 
delicacy  of  Mr.  Justice  Gould ;  and  on  the  third  time  it 
was  brought  on  again,  and  the  Prosecutor  moved  for  a  new 
jury,  without  any  pretext  of  influence,  or  of  any  other 
argument  for  a  new  jury.  This  Mr.  Lowten,  as  solicitor  for 
the  Defendant  (and  who  had  not  been  employed  in  the  begin- 
ning of  t^e  cause,)  objected  to,  and  the  Court  refused.] 

Mr.  Bearer oji  read  from  the  notes  of  the  late  Mr.  Mas- 
terman,  one  of  the  secondaries  of  the  Crown  OflSice,  a  case, 
where  it  was  his  opinion,  that  a  new  Jury  was  conformable  to 
the  practice;  and  he  quoted  also  a  cause  against  Lord 
Charles  Fitzroy,  where  Mr.  Lowten  had  also,  as  solicitor 
for  the  Defendant,  moved  for  a  new  Jury,  and  had  succeed- 
ed ;  but  he  owned,  that  in  this  case  it  had  been  consented  to 
by  both  parties. 

Mr.  Bearcroft  then  said  he  would  argue  the  question  on 
the  reason  of  the  rule.  It  struck  him  as  a  most  important 
point  indeed,  that  juries  should  not  be  continued  from  term 
to  term,  as  they  might  be  tampered  with  by  the  parties ;  a 
thing  so  outrageous  to  justice,  and  so  opposite  to  the  spirit  of 
our  jurisprudence,  that  it  had  been  ever  the  study  of  the 
Courts,  and  indeed  the  very  aim  of  Pai'liament,  in  making 
the  statute  of  the  3d  of  George  II.  to  prevent  juries  from 
becoming  permanent,  or  from  being  so  long  known  before- 
hand, as  to  be  subject  to  influence.  That  in  regard  to  the 
prayer  for  a  tales^  though  undoubtedly  the  Defendant  must 
have  the  warrant  of  the  Attorney  General  to  enable  him  to 
pray  a  taks^  yet  the  Attorney  General  never  denied  such  a 
warrant.  Another  argument  against  the  continuance  of  a 
jury  was,  that  it  must  subject  gentlemen  to  great  inconve- 
nience— they  never  would  know  when  they  were  to  be  dis- 
charged. Here  seven  of  them  attended  to  do  their  duty,  and 
they  were  again  to  be  called  upon ;  eleven  of  them  might 
attend,  and  still  be  subject  to  be  called  again  :  there  was  no 
end  of  this,  and  he  owned  he  did  not  know  how  they  could 
call  upon  them  again,  for  he  did  not  know  an  instance  of  an 
altGs  distrmgas  to  bring  up  special  jurors. 

Mr.  Adam  stated,  on  the  part  of  the  Defendants,  that 
there  were  many  instances  in  the  books,  especially  in  Brooke's 
Abridgment,  where  an  alias  distringas  had  gone  to  compel 
the  attendance  of  jurors  of  all  descriptions. 

Mr.  ytistice  Buiier  said,  that  as  this  case  comprehended  so 
important  a  rule  of  practice,  he  had  taken  pains  to  inform 
himself  on  the  point,  and  he  had  found  a  case  which,  in  his 
mindt  determined  the  rule.     He  would  read  it,  and  then  Mr. 
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Bearcroft  would  see  what  he  could  make. of  the  argument* 
Mr.  Justice  BuUer  then  read  a  manuscript  note  of  the  case, 
the  King  v.  Franklin,  the  publisher  of  the  famous  paper 
called  the  Craftsman.  It  was  important  to  remark  the  time 
and  the  Judges— it  was  the  5th  of  George  II.  only  three 
years  after  the  law  recognising  special  juries  in  misdemean- 
ors had  passed,  and  the  Judges  on  the  bench  were  Mr. 
Justice,  afterwards  Lord  Chief  Justice  Lee,  Mr.  Justice 
Page,  *  &C.  and  the  Crown  lawyers  were  men  of  the  first 
eminence.  Franklin  was  convicted  of  printing  and  puUish- 
ing  a  libel  in  the  Craftsman.  The  case  was  only  so  fiir  dif- 
ferent from  the  present,  that  the  Defendant  there  moved  the 
Court  to  reverse  the  judgment,  because  the  cause,  after  being 
put  off  from  one  term  to  another,  had  not  been  tried  by  a 
new  Jury.  Here  the  Defendants  moved  to  continue  the  same 
Jury.  The  doctrine  was  the  same  in  both  cases,  only,  that  ia 
this  case,  it  is  upon  the  application  of  the  Attorney  General 
that  the  new  jury  is  required;  in  that  case  the  Attorney 
General  or  the  Crown  contended  that  the  old  jaryahould 
continue.  Chief  Justice  Lee  pronounced  the  opinion  of  the 
Court,  which  Mr.  Justice  Buller  read.  The  opinion  of  thr 
Court  was,  that  the  words  of  the  statute  were  express,  and 
could  not  be  departed  from,  unless  cause  could  be  shown 
that  there  had  been  some  irregularity  in  the  striking  of  die 
jury,  or  in  the  reducing,  or  in  some  part  .of  the  proceeding,  or 
in  the  writ  of  venire^  or  otherwise.  The  words  of  the  sta- 
tute were,  *'*•  that  the  jury  so  struck  and  so  reduced,  shall  be 
**  the  jury  to  try  the  issue  joined  in  such  cause.**  The  jury 
were  not  dissolved  until  the  cause  was  determined,  and  an 
alias  distring^as  might  issue.  The  opinion  was  at  great 
length,  and  detailed  the  practice  of  striking  juries  by  the 
ancient  statutes  downwards,  and  showed,  that  by  the  act  then 
recently  passed,  the  11th  of  George  II.  the  idteration  with 
respect  to  juries  related  only  to  the  common  jury,  and  left  the 
practice  as  to  special  jurors  exactly  as  it  stood  by  the  ancient 
law,  except  as  it  declared  that  special  jurors  might  be  de- 
manded by  the  Crown  in  cases  of  misdemeanor.  In  regard 
to  common  juries,  it  was  thought  hard  and  severe  to  compel 
their  attendance  from  time  to  time  ;  but  the  special  jury  was 
left  by  that  act  precisely  as  it  stood  before.  This  opinion, 
Mr.  Justice  Bailer  said,  delivered  so  soon  after  the  act 
had  passed,  so  solemnly  and  argumentatively,  in  a  question 

•  The  same -Judges  wbo  atlv  supposed  t©  have  decided  Uie  caie  ©f  the 
^^"?  against  Waring*. 
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diiciitsed  I^  such  great  legsd  characters,  must,  in  his  mind, 
determine  the  question.  He  condaded  with  saying,  that  he 
could  not  see  how  the  Crown  officers  could  go  on  without 
creating  error  on  the  recdrd. 

Lord  Chief  Jtisttce  Kenyon  said,  he  mtsst  bow  to  such 

Seat  authority,  though  the  inclination  of  his  disposition  was 
e  other  way.  But  a  point  so  solemnly  argued  (and  where 
such  a  man  as  Mr.  Fulteney,  Earl  of  Bath,  being  implicated, 
error  would  have  been  pleaded,  if  they  could  have  found  er- 
ror on  the  record,)  must  decide  the  present  case.  He  made 
no  inquiry  at  all,  and  did  not  take  into  his  consideration  the 
merits  of  the  question  at  issue  between  the  present  parties  ; 
but  it  was,  in  his  opinion,  of  the  utmost  interest  to  criminal 
jurisprudence,  that  juries  should  not  be  subject  to  inEuence* 
It  was  that  consideration  which  gave  rise  to  the  law  for  the 
balloting-box.  Every  lawyer  knew  the  necessity  that  there 
was  for  that  statute ;  as  all  the  provisions  which  had  been 
previously  made  to  guard  against  influence,  had  proved  inef* 
Kctual,  diough  any  person  convicted  of  trying  to  influence 
jurors,  was  subject  to  a  penalty  of  ten  times  the  amount  of  the 
€rf3Ject  at  issue  in  the  cause.  What  held  good  as  to  civil  suits 
was  equally  applicable  to  criminal  prosecutions.  The  prin- 
ciple of  the  balloting-box  was  equally  applicable  to  both;  but 
it  was  impossible  to  resist  the  precedent,  standing  as  it  did 
upon  so  hfgh  authority. 

Mr.  Justice  Grose  and  Mr.  Justice  Ashurst  were  of  the 
same  opinion. 

The  case  of  the   King  v.  Franklin,  ^  therefore,  decided 

*  In  eonseqiienoe  of  that  case,  riz.  the  King  v.  Frxmklin,  it  became  unneces- 
Mry  for  Mr.  Erskine  and  Mr.  Adam,  as  counsel  for  the  Defendants,  to  say 
any  thing  on  the  part  of  the  DefendiUits ;  but  it  may  not  be  unacceptable  to 
Imow,  by  a  short  statement,  how  far  the  old  practice  confirms  the  good  sense 
mod  authority  of  the  case  the  King  ▼.  Franklin. 

Speoial  juries  existed  long  before  the  statute  of  the  Sd  of  Geo.  II.  by  the 
act  of  the  parties ;  and  that  as  well  in  misdemeanor  as  in  other  cases.  One 
party  applied  for  a  special  jury,  and  the  other  party  consented ;  so  that  the 
aipecial  jury  was  then  the  result  of  compact  between  the  parties.  But  when 
the  parties  had  so  contracted,  the  authority  of  the  Court  was  necessary  to 
give  validity  to  the  compact.  Accordingly  the  Court,  upon  application,  made 
a  rule  for  a  special  jury ;  and  that  rule  ran  in  the  same  words  before  the 
statute,  that  are  usea  now  since  the  statute :  an  observation,  very  material^ 
especially  in  considering  the  last  words.  The  rule  ordered  then,  and  it 
orders  now,  that  48 shall  be  returned;  that  the  Pg^secutor  shall  strike  12 
aad  the  Defendant  13 ;  and  that  24»  the  remainder  of  the  48,  shall  be  the  jury 
returned  fir  the  trial  of  the  iuue  joined  in  that  cause. 

This  being  agreed  between  the  parties,'  and  enforced  by  a  rale  of  Court, 
the  parties^  Sdfore  the  statute,  chose  their  forum,  aad  by  thiafohun,  their  own 
VOL,  I.  59 
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this  question ;  ^and  the  Court  determined,  that  the  rule  for 
another  special  jury,  obtained  upon  the  motion  of  the  Crowi 
lawyers,  must  be  discharged. 

compact  and  the  authority  of  the  rule  of  Court  compelled  them  to  abide : 
insomuch,  that  they  could  not  set  quit  of  the  jury  by  the  common  mode  of 
chtdienging  the  array ;  that  id,  challenging^  the  whole  pannel  of  juro^ :  such 
challenge,  after  the  rule  of  Court,  bemg  deemed,  like  every  other  breach 
of  tlie  authority  of  the  Court,  a  contempt,  by  the  party  who  should  so  chal- 
lenge. 

This  had  met  with  a  decision  in  several  cases,  butparticulaxly  in  the  case 
of  the  King  v.  Burrid^,  for  a  misdemeanor,  which  came  before  the  Court  of 
Ring's  llench,  in  Trinity  Term,  10  Geo.  I.  a  very  short  time  before  the  pas- 
sing of  the  act  respecting  special  juries. 

That  case  is  reported  in  Lord  Strangc's  Reports,  vol.  i.  p.  593 ;  in  Lwd 
Raymond,  1364  ;  in  Andrew's  Reports,  52f  in  Eight  Modem  Reports,  3iS^ 
and  in  many  other  books ;  and  the  case,  as  reported  in  all  of  them,  not  otijf 
QOnfirms  the  argument  and  statement  above  g^ven,  but  explains  the  only  re- 
maining difficulty  in  the  case,  viz.  the  meaning  to  be  put  upon  the  iroitis 
in  the  rule  of  Court  that  the  24  $haU  bt  the  jury  returned /wr  the  triai  •/the 
istue  in  that  cau^e* 

For  the  judges,  in  tlie  reports  given  of  their  opinionsi  consider  as 
bvnonimous,  and  meaning  the  same  thing,  the  above  phrase;  and  that  they 
shall  be  the  jury  who  shall  actually  try  the  cause ;  contrary  to  the  con- 
struction contended  for  by  the  Crown,  on  the  present  occasion^  where  it 
was  pressed  that  the  statute  and  the  rule  were  both  satis6ed,  when  the  jurr 
had  been  returned,  although  they  had  not  actually  tried  the  cause. 

Soon  after  this  case,  that  is,  in  the  3d  of  Geo.  II.  came  tlie  statute ;  and  it 
is  very  material  to  observe,  that  the  statute  transcribes  verbatim  the  latter 
words  of  the  rule  used  before  the  statute.  Therefore,  whatever  was  the 
construction  of  those  words  in  the  nde,  the  same  must  be  their  constnictiDa 
in  the  statute.  ' 

It  has  been  shown  in  what  sense  the  Judges  considered  the  words  in  the 
rule,  and  it  will  not  be  contended  that  the  words  in  the  statute,  •*  which  said 
jury,  so  struck,  shall  be  the  jury  returned"  for  the  trial  of  the  said  issue," 
can  bear  a  different  construction.  There  is,  therefore,  judicial  authority,  added 
to  that  of  common  sense,  to  settle  the  meaning  of  these  words.  The  only  other 
consideration  in  this  case  is,  what  change  the  statute  made  in  the  rights  of 
the  parties,  if  it  made  none  from  tlie  words  of  the  rule ;  and  it  is  evidcflt, 
that  it  did  no  more  than  convert  into  a  statutory  obligation,  carried  into  execu- 
tion by  a  rule  of  Court,  what  had  been  a  matter  ot  compact,  executed  l^  a 
rule  of  Court ;  but  that  in  all  other  respects,  except  that  the  one  party  was, 
after  the  statute,  bound  to  ag^e  to  a  special  jury,  if  the  other  proposed  it, 
the  consequences  were  tlie  same. 

The  disobedience  to  tlic  rule  remained  a  contempt,  and  tlie  rule  remained 
valid,  unless  the  Coiu't,  for  particular  cause  of  corruption,  or  undue  interft- 
rence,  properly  verified^  should  see  ground  to  have  another  jury ;  but  that 
otherwise,  the  jury  of  Compact  or  statute  must  continue. 

This  was  the  n;ore  Material,  because  of  the  Attorney  Generars  power  to 
refuse  tlie  Defendant  aVarrant  to  have  a  tafes,  to  make  up  the  special  jurr,  ^ 
deficient,  and  of  the  conhnon  jury ;  which  was  so  far  from  being  an  idle  ri^t, 
as  mentioned  by  Mr.  Bearci^ott,  t}iat  there  was  a  case  in  which  it  was  solexnah 
agitated,  and  which  formed  a^^und  of  decision  that  the  Attorney  cvmldui 
ought,  in  certain  cases,  to  exercise  the  right.  The  King  v.  J^tob  Banks, 
^th  Modem  Reports,  p.  246^  as  folio  wa : 
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On  dae  9th  of  December,  1793,  the  cause  having  been  called 
on  for  trial,  Mr*  Attorney  General  opened  the  case 
for  the  Crown  as  follows : 

GENTLEMEN  OF  THE  JURY, 

The  Information  charges  the  Defendants  with  having 
printed  and  published  a  seditious  libel,  the  contents  of  which 
you  have  now  heard  stated.  The  Information  originally  was 
not  filed  by  me,  but  by  my  predecessor  in  office,  who  then 
was,  as  you  now  are,  sworn  to  discharge  an  important  duty 
to  the  public,  according  to  the  best  of  his  judgment*  It  ha» 
since  fallen  to  my  lot  to  execute  that  duty,  in  stating  to  you 
the  grounds  upon  which  this  Information  has  been  filed. 
And  I  have  no  difficulty  in  saying,  that,  previous  to  my  co- 
ming forward  for  this  purpose,  I  thought  it  incumbent  upon 
me  to  consider,  whether,  in  the  office  which  I  now  hold,  I 
should,  of  my  own  accord,  have  instituted  this  prosecution ; 
because  I  thought  that  it  became  me  not  merely  to  follow  up 
the  measures  ofthat  highly  respectable  character,  and  to  bring 
his  opinion  before  a  Jury,  but  to  be  able,  in  so  doing,  to  say 
that  I  approved  of  those  measures,  and  concurred  in  that 
opinion ;  and  to  act  exactly  as  he  had  done,  according  to  the 
best  of  my  judgment,  for  the  public.  Had  I  been  clearly  of 
opinion  that  this  paper  was  not  fit  for  the  consideration  of  a 
Jury,  I  have  no  hesitation  in  confessing  that  I  should  cer- 
.taiidy  have  discontinued  the  prosecution.  You,  Gentlemen 
of  the  Jury,  I  am  sure,  will  do  me  the  justice  to  believe  that 
I  am  not  capable  of  the  impertinence  of  saying,  that  because 
I  may  think  this  paper  %t  lor  prosecution,  and  may  think  the 
Defendants  guilty,  you  therefore  must  think  so  too.  The 
prosecution  does  nothing  more  than  declare,  that  the  paper 
IS  a  proper  subject  for  the  discussion  of  a  Jury,  and  as  such, 
that  I  consider  myself  as  bound  to  bring  it  forward  in  the 
course  of  my  professional  duty.  With  respect  to  the  guilt 
or  innocence  of  the  Defendants  in  publishing  this  paper,  that 

And  as  to  another  objection  that  was  made,  **  that  snch  a  course,  if  tolera- 
•*  ted,  would  be  of  great  mischief;  for  then  most  profligate  offenders  would 
*'  get  themselves  acquitted  by  surprise,  or  over-hastening  the  trial,  without 
**  allowing  the  Queen  convenient  time  to  manage  her  prosecution  :" 

It  was  answered,  '^  that  there  could  be  none,  ^cause  in  Crown  causes  there 
**  cannot  be  nisi  prim  or  tafea,  without  a  warrant  from  the  Attorney  General, 
**  loho  thall  be  MUfe  to  grant  none  if  he  find  any  such  dan  if ^r"  And  that  such  a 
thing  may  be  at  least  by  consent  appears  1  Kcb.  195.  Re\  v.  Jones.  And  tic 
granting  a  rnnpriun  amounts  to  a  consent. 
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question  which  falls  to  your  consideration,  I  am  perfecdjr 
satisfied  to  leave  to  your  decision.    This  is  a  cause  of  ms 
highest  importance,  as,  indeed,  every  cause  which  invcdves 
a  criminal  chm-ge  must  be  important,  but  this  more  particu- 
larly so  from  the  nature  of  the  charge.     It  is  connected  with 
die  press,  which  has  ever  been  deemed  the  great  palladiom 
of  British  freedom.     In  every  case  in  which  it  is  concerned, 
it  is  natural,  therefore,  that  the  most  watchful  attention  of 
Englishmen  should  be  excited.     It  is  of  great  consequence, 
then,  in  the  first  instance,  to  ascertain  what  properly  coosti- 
tutes  the  liberty  of  the  press ;— >what  are  its  bounds,  and  b&w 
far  it  extends  ;— and  on 'this  subject  I  shall  take  ^e  liberty 
#f  reading  to  you  the  sentiments  of  a  character  of  the  hig^iest 
legal  authority,  namely,  the  late  Mr.  Justice  Blackstoae. 

^^  In  this  and  the  other  instances  which  we  faUve  lately  con* 
^  sidered,  where  blasphemous,  immoral,  treasonable,  schis- 
^^  matical,  seditious,  or  scandalous  libels  are  punished  by  Ait 
^^  English  law,  some  with  a  greater,  others  with  a  less  de* 
"  gree  of  severity,  the  iiberty  of  the  press^  pr<^perly  under* 
^^  stood,  is  hy  no  means  infrmged  or  violated.  The  Ub^ty 
^^  of  the  press  is  indeed  essential  to  the  nature  of  a  free  state; 
^^  but  this  consists  in  laying  no  prevhus  restraints  upon  pub* 
^^  lications,  and  not  in  freedom  from  censure  for  crimiiial 
^*  matter,  when  published.  Every  freeman  has  an  undoubted 
*^  right  to  lay  what  sentiments  he  pleases  before  the  public; 
^'  to  forbid  this,  is  to  destroy  the  freedom  of  the  press;  bat 
^^  if  he  publishes  what  is  improper,  mischievous,  or  iUe^ 
^^  he  must  take  the  consequence  of  his  own  temeri^»  Te 
^^  subject  the  press  to  the  restrictive  power  of  a  licenser  ss 
^^  was  formerly  done,  both  before  and  since  the  RevolutioD, 
^^  is  to  subject  all  freedom  of  sentiment  to  the  prejudices  of 
^'  one  man,  and  make  him  the  arbitrary  and  infallible  judge 
^^  of  all  controverted  points  in  learning,  religion,  and  govern* 
^  ment ;  but  to  punish  (as  the  law  does  at  present)  any  daa* 
^  gcroiis^r  offensive  writings,  which,  when  published,  shaD, 
on  a  fair  and  impartial  trial,  be  adjudged  of  a  pemidoui 
tendency,  is  necessary  for  the  preservation  of  peace  and 
<<  good  order,  of  government  and  religion,  the  only  s^d 
^*  foundations  of  civil  liberty.  Thus  the  will  of  individuab 
^^  is  still  left  free  ;  the  abuse  only  of  that  free  will  is  the  ob- 
^^  ject  of  legal  punishment.  Neither  is  any  restraint  hereby 
^^  laid  upon  freedom  of  thought  or  inquiry ;  liberty  of  pri- 
vate sentiment  is  still  left;  the  disseminating  or  making 
public  of  bad  sentiments,  destructive  of  the  ends  of  socie- 
ty, is  the  crime  which -society  corrects*    A  man  (says  a 
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^^  fiae  writer  on  this  subject)  may  be  allowed  to  keep  poi* 
^^  sona  in  his  closet,  but  not  publidy  to  vend  them  as  cordials* 
^^  And  to  this  we  may  add,  that  the  only  plausible  argument 
^^  heretofore  used  for  the  restraining  the  just  freedom  of  the 
^^  press,  ^  that  it  was  necessary  to  prevent  the  daily  abuse  of 
*^  it,'  wUl  entirely  lose  its  force,  when  it  is  shown  (by  a  sea- 
*^  sonaUe  exertion  of  the  laws)  that  the  press  cannot  be  abu- 
«^  sed  to  any  bad  purpose,  without  incurring  a  suitable  pu- 
^^  nishment ;  whereas  it  never  can  be  used  to  any  good  one^ 
^^  when  under  the  control  of  an  inspector.  So  true  will  it  be 
^^  found,  that  to  censure  the  licentiousness,  is  to  maintain  the 
"  liberty  of  the  press.*" 

These  principles  of  the  law  of  England,  thus  laid  down 
by  this  great  man,  must  be  admitted  to  be  incontrovertible. 
The  law  allowed  Defendants  in  this,  as  in  every  other  case, 
a  fair  impartial  trial,  upon  the  result  of  which  they  were 
to  be  adjudged  guilty  or  acquitted  of  the  charge  exhibited 
against  them ;  and  this  princijde  has  been  explained  by 
dbie  last  act  of  Parliament,  for  removing  doubts  of  the 
functions  of  juries  in  cases  of  libel;  the  meaning  of  which 
act  I  take  to  be,  that  the  jury  shall  try  these  charges 
ef  libels  precisely  as  they  try  any  other  charge  of  a  crimi« 
nal  nature ;— that  they  sh^  hear  the  case  with  attention,  and 
hear  it  impartially ;— that  they  shall  hear  the  advice  of  the 
bench  in  point  of  law,  and  then  i^ply  the  law,  as  they  under- 
stand it,  to  the  facts  that  appear  in  evidence,  and  then  they  shall 
acquit  or  find  guilty,  as  to  them  shall  appear  right.  The  quest- 
ion in  this  case  is,  *^  Whether,  upon  the  facts,  as  they  shall 
^*  appear  in  evidence  under  the  law,  as  you  shall  understand 
'^  it,  after  the  advice  of  the  learned  Judge,  the  Defendants  be 
*'  guilty,  as  the  information  charges  them  to  be  V*  With  re- 
spect to  the  fact,  the  paper  stated  in  the  information,  appear- 
ed in  the  Morning  Chronicle  on  the  25th  of  December 
1792.  And  here  I  must  particularly  beg  the  attention  of 
the  Jury  to  the  date  of  the  libel.  This  paper,  aharged  to 
be  the  libel,  is  dated  at  the  Talbot  Inn,  at  Derby,  on  the 
16th  of  July  1792,  and  it  did  not  appear  in  the  Morning 
Chronicle  till  the  25th  of  December  1792.  Thus  you  will 
observe,  that  the  d^te  of  the  paper  preceded  its  appear- 
ance in  the  Morning  Chronicle  six  months.  Having  said  this 
upon  the  paper  itself,  it  is  now  my  duty  to  the  Defen- 
dants to  state,  that  it  appeared  not  to  be  a  publication 
actually  composed  by  the  Defendants,  but  was  said  to  be, 

f  BlftcksUme*ft  CoxnnieDtaries,  vol.  ir.  page  151,  8to.  edition,  1791. 
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with  what  truth  I  do   not  know,  composed  and  agreed  to 
at  a  Society  for  Political  Information,  held  at  the  Talbot 
Inn,  Derby,  signed   S.    Eyre,  chairman.      Whether   there 
was   such   a  person,  or,   if  there    was,  whether    he  was 
the  author,  is  to  me  entirely  unknown.      It  was  said  to 
be  unanimously  agreed  to  by  the  persons  holding  the  meet- 
ing,  and  ordered  to  be  printed ;  how  it  happened  that  that 
order  was  not  executed  till  the  25th   of  December,  I  am 
unable  to   explain    to   you.      But  be  that  circumstance  as 
it  may,  the    Defendants   are  the  persons  interested  in  the 
property  and  management  of  the  newspaper    in  which  this 
publication  appeared.     And  I  apprehend  that  the  proprie- 
tors, prii^ters,  and  publishers  of  a   newspaper  are  respon- 
sible for  whatever   it  may  contain,  imless  it  be  admitted 
as  a  doctrine,  that   men   may  carry  on  a  trade,  which  is 
a  source  of  great   profit   and  emolument,  entirely  through 
the  medium  of  servants,  without  being  themselves  in  the 
smallest  degree  account^le.      Can  it  be  deemed  a  suffi- 
cient apology  for  the  evil  tendency  of  a  publication,  of  which 
they  reap    the   advantage,   that  they  are   not   its  authors, 
or  that  they  had  no  immediate  hand  in  its  inserdon,  and 
therefore  are   not  bound  to  answer  for  what  they  them- 
selves did  not  actually  commit  ?     On  the  contrary,  I  appre- 
hend, that  by  adopting  any  publication,  they  become  lia- 
ble in  law    for    the   consequences   of  that  publication,  as 
much  as  if  they  were  themselves  the   authors.     It  is  true, 
that  there  are  many  circumstances  to  be  considered,  either 
by  me  in  moving  judgment,  or  when  it  comes  to  be  de- 
termined by   the   Court,  what  ought  to  be  the  nature  and 
extent  of  the  penalty.    The  consideration  of  the  degree  of 
guilt  incurred  by  the  particular  act,  might  then  be  attended 
to,  independent  of  the  Uw  of  the  case.     Negligence,  omis- 
sion,   inadvertence,   all   of   which,  however,  constituted  a 
degree   of  criminality,  might   then,   perhaps,  properly  be 
urged  as  circumstances  of  extenuation.     Though  this  pa- 
per,  therefore  appeared   in    the    Morning    Chronicle,  not 
as  the  projected   act    of  the   Defendants,  or   of  either  of 
them,  but  as   an  advertisement   signed    by   a   Mr.    Eyre, 
still  it  was  a  publication^  for  which  the  Defendants,  in  their 
capacity,  as  connected  with  this  paper,  were  clearly  answera- 
ble.    Another  circumstance  which  deserves  your  attemion, 
is  the  time  at  which  this  advertisement  was  brought  fior- 
ward;  you  will   find  in   the    same  paper  in  which    it  ap- 
peared, a  vast  number  of  advertisements  from  various  as- 
sociations in  different  parts   of  the   kingdom,  stating  that 
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there  had  lately  been   many   seditious  writings  circulated 
with  the  greatest  industry,  and  from  the  worst  intentions, 
which  had  already  done  much  mischief,  and  expressing  a 
determination  to  take  every  method  in  future  to  discounte- 
nance and  suppress  such  publications^     You  are  then  to  con- 
sider how  far  these  advertisements   might   operate   as   an 
antidote  to  the  statement  contained  in  this  publication,  you 
are  to  take  into  review  the  whole  of  the  paper  and  advertise- 
ments, that  you  may  be  able  to  judge  fairly   of  the  ten- 
dency of  the   contents,  and  the  intention   of  the  writers  r 
you    will  then  decide   whether   this  paper  was   published 
with   a  peaceable  temper,  and  from  upright  intentions.     I 
have  nothing  to  say,  in  order  to  exaggerate  the  case,  or  in- 
fluence  your   decision  ;  I  have  never  had  occasion  to  do  so 
in  any  instance  ;  it  is  neither  my  duty  nor   my  wish  in  the 
present,  and  I  trust  that  no   man  in  my  situation  will  ever 
do  so  upon  any  future  occasion.      All  cases  of  which  the 
law  takes    cognizance,   and  which   are   to   be   determined 
by  ascertaining  facts,  and  applying  the  law  to  them,  arc, 
thank  God,  safe  in  the  hands   of  a   Jur>',  the  best  guar- 
dians of  our   rights.     Every   thing  in   this    country   that 
deserves  to  be  called  a  blessing,  is  indisputably  deposited  in 
their  liands,  as  well  as  the  power  to  apply  a  remedy^  wherev- 
er their  interference  was  called  for  to  check  the  progress  of  an 
evil.       It   was    from  our   blessings    being   vested  in  their 
hands,  that  we  derived  our  security  for  their  enjoyment, 
and  our  confidence  in  their   duration.     It   is  for  you.  Gen- 
tlemen of  the  Jury,  exercising  your  privilege  in  its  full  ex- 
tent, from  the  facts  which  I  shall  now  lay  before  you,  to  judge 
of  the    tendency   of  this   paper,    which    is  the  subject   of 
prosecution;   from   the    Bench   you   will  hear  laid   down, 
from  the  most   respectable   authority,  the  law  which   you 
are   to  *  apply  to  those   facts.     The  right  of  every  man  to 
represent  what  he  may  conceive  to  be  an  abuse  or  griev- 
ance  existing  in  the  government  of  the  country,  if  his  in- 
tentions  in  so  doing    be  honest,  and  the  statement  made 
upon  fair  and  open    grounds,  can  never   for  a  moment  be 
questioned.     I  shall  never  think  it  my  duty   to  prosecute 
any  person  for  writing,  printing,  and  publishing  fair  and  cod- 
scientious  opinions  on  the  system  of  the  government  and 
constitution  of  this  country ;  nor  for  pointing  out  what  he  may 
honestly  conceive  to  be  grievances  ;  nor  for  proposing  legal 
means  of  redress.     But  was  this  the  case  with  respect  to  the 
present  publication?  Did  the  mode  in  which  the  writers  ex- 
posed what  they  considered  a?  thp  abuses  of  the  constitution, 
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indicate  a  peaceable  temper,  or  honest  mtentioiis,  and  a  desire 
only  to  obtain  redress  by  legal  and  constitutional  meaos^ 
Did  not  this  paper,  on  the  contrary,  describe  the  whole  syw' 
tern  as  one  mass  of  abuse,  grievances,  misery,  comiptioii, 
and  despair,  not  so  much  as  bringing  forward  one  alleviatiog 
circumstance,  or  affording  even, a  ray  of  hope  ?  (Here  Mr. 
Attorney  General  read  some  extracts  from  the  paper.)    It 
attacked  the  government  in  every  branch,  in  its  legislature, 
in  its  courts  of  justice,  which  had  ever  been  deemed  sacred, 
and,  in  short,  represented  all  as  equally  corrupt  and  oppres- 
sive.    There  was  no  circumstance  mentioned  fairly,  thai  the 
public  might  be  left  to  judge  freely  upon  their  situation. 
What  could  be  the  tendency  of  such  a  representation,  but  tD 
excite  murmurs  and  inflame  discontent,  without  effecting  one 
good  purpose  f    If  a  man  wishes  to  state  honestly  what  he 
conceives  to  be  a  grievance,  let  him  do  it  candidly,  and  pro* 
pose  what  he  conceives  to  be  the  proper  means  of  redress. 
Let  him  not  take  one  side  of  the  picture  only,  or  confine 
himself  entirely  to  an  unfavourable  view  of  the  subject,  but 
let  him  balance  the  good  with  the  evil,  let  him  enumerate  t)^ 
blessings  as  well  as  the  inconveniences  of  ^^he  system,  and 
while  he  points  out  abuses  and  errors,  not  forget,  likeviise,  tD 
enumerate  wise  and  salutary  regulations;  such  a  conduct 
only  could  answer  the  purposes  of  candid  and  useful  discus- 
sion.    The  contrary  conduct  adopted  in  this  paper  could  only 
have  a  tendency  to  unsettle  men's  minds,  and  stir  up  secUtioD 
and  anarchy  in  the  kingdom.     I  never  will  dispute  the  tight 
of  any  man,  fully  to  discuss  topics  respecting  government, 
and  honestly  to  point  out  what  he  may  consider  as  a  proper 
remedy  of  grievances;  every  man  has  a  right  so  to, do,  if 
the  discussion  be  fairly  and  temperately  conducted ;  I  never 
will  stand  against  such  a  person,  even  though  I  should  diSer 
with  him  in  my  opinion  of  the  grievance,  or   disapprove  of 
the  proposed  means  of  remedy.     But  when  men  publish  on 
these  points,  they  must  not,  as  in  the  present  instance,  do  it 
unfairly  and  partially ;    they  must  not  paint  the  evil  in  the 
most  glowing  colours,  while  they  draw  a  veil  over  the  good* 
The  writers  of  this  paper,  in  describing  the  government  of 
this  country  as  productive  only  of  one  scene  of  misery,  must 
have  acted  contrary  to  their  own  knowledge  of  its  blessings, 
and  in  opposition  to  the  sense  which  they  could  not  but  per 
ceive  was  entertained  by  the  people  at  large  of  the  happiness 
of  their  condition.     To  what  motives,  I  will  ask,  can  such  a 
representation  be  ascribed,  or  what  are  the  effects  to  which  fe 
is  naturally  calculated  to  lead  ?  Are  the  motives  such  only  ss 
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-can  be  tet  4awD  to  fair  and  honest  intention,  and  the  effects 
only  audi  as  cim  terminate  in  a  legal  and  peaceable  line  of 
conduct  ?  We  are  to  consider  too,  that  this  mode  of  repre- 
aentation  is  adc^pted  with  respect  to  a  constitution  which 
has  been  the  adniiration  of  the  wisest  and  best  men  in  all 
ages,  who  have  thought  it  barely  possible  that  a  cmistitution 
ahould  exist  so  nearly  ap{MX>aching  to  a  model  of  perfection* 
It  is  a  constitution  under  which  a  greater  degree  of  happiness 
bas  been  enjoyed  than  by  the  subjects  of  any  government 
whatever;  and  the  sense  entertained  of  its  blessings  depends 
not  upon  the  vague  result  of  theory,  but  the  solid  conviction 
of  experience.    These  blessings  have,  in  a  great  measure, 
sprung  from  the  properlv  regulated  freedom  of  the  press ; 
a  freedom  therefore,  which  it  is  most  dangerous  to  abuse ; 
and  on  maintiuning  that  freedom  on  its  proper  principles 
chiefly  depends  our  security  for  the  enjoyment  of  those 
blessings.     That  this  country  has  enjoyed  a  greater  sum  of 
hiq>piness  under  its  present  constitution  than  any  other,  de- 
pends not  merely  upon  the  testimony  of  our  own  experience  ; 
let  us  recur  to  the  evidence  of  history,  we  shall  be  more 
deeply  impressed  with  a  sense  of  our  present  felicity  ;  let  us 
take  a  view  of  the  situation  of  the  subjects  of  the  other 
European  governments)  we  snail  be  more  strongly  convinced 
of  the  siq>eriority  of  our  own*     What  then  do  the  writers 
of  this  paper  mean,  when  they  say  ^^  that  we  feel  too  much 
*^  not  to  believe,  that  deep  and  alarming  abuses  exist  in  the 
*''  British  government ;    yet  we  are  at  the  same  time  fully 
sensible,  that  our  situation  is  comfortable,  compared  with 
that  of  the  people  of  many  European  kingdoms;  and  that 
^^  as  the  times  are  in  some  degree  moderate,  they  ought  to 
^^  be  free  from  riot  and  confusion.^'     Let  this  paragraph  be 
taken  by  way  of  illustration*     When  they  talk  of  our  situa- 
tion being  comfortable  compared  with  that  of  many  European 
kingdoms,  what  need,  I  will  ask,  for  this  qualincation:   Is 
there  any  European  government  that  in  point'  of  real  liberty 
and  actual  comtort  can  be  compared  with  the  British  consti- 
tution ?  In  this  country  we  have  the  fullest  security  for  the 
possession  of  our  liberty  and  the  enjoyment  of  our  property^ 
the  acquisition  of  which  must  be  the  greatest  spur  to  every 
honest  and  laudable  exertion*     But  on  the  35th   December 
1792,  while  this  country  was  actually  experiencing  the  bles- 
8in|;8  resulting  fix>m  its  admirable  constitution,  the  principles 
which  this  P^Hper  seemed  to  recommend  were  producing  very 
different  effects  la  a  neighbouring  country.      The  effieclft 
Vol.  I.  m 
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Mrhich  liad  there  been  produced  did  not  surety  hold  out  to- 
British  subjects  any  encouragement,  to  adopt  a  syBt^m  of  ex*^ 
periment  and  innovation.     The  result  of  this  in  my  mind,  is> 
that  no  man  should  be  at  liberty^  without  a  specific  object,  to 
^tate  truly  or  falsely  what  appears  to  him  to'be  a  grievance  mere* 
ly  for  the  purpose  of  exciting  a  spirit  of  general  discoatent^ 
which  I  will  venture  to  say,  never  can  be  called  into  action  widi* 
out  endangp'ing  the  public  prosperity  and  happiness*    We 
have  always  been  in  the  habit  of  regarding  the  Kevolatioa  as 
the  greatest  blessing  that  ever  befell  this  country.    But  how 
do  the  writers  of  this  paper  reason  with   respect  to  this 
event?    They  enumerate  all  the  abuses  which  they  pretend 
have  since  crept  into  the  constitution,  while /they  mentioa 
none  of  the    many  improvements    which  have  taken  plaofc 
since  that  period.     Is  this,  I  will  ask,  a  fair  mode  of  sta- 
ting the  question  ?     Besides,  they    show    themselves  igno- 
rant of   that   Revolution,  by  talking  of  the  annual  Pariit- 
ment's  which' we  then   lost.     What  was  the  etid  of  all  thi»  ? 
The  cause  of  truth  and  justice  can  never  be  hurt  by  fair 
and  temperate  discussion ;  if  you.  Gentlemen  of  the  }nry, 
consider  this  paper  as  coming  under  that  description,  yoa 
will  of  course  acquit  the  Defendants.     Look  at  the  begin- 
ning and    conclusion   of  the^  paper.     You    will   find  thiK 
they  set  out  with  declaring  that  they  are  in  pursuit  of  truth 
in   a  peaceable^  calm^  and  unbiassed  manner^    €md  from  an 
opinion   that  the  cause  of  truth  and  of  justice  can  never  k 
hurt  by  temperate  and  honest  discussion^  that  they  claim  the 
right  to   associate  together  merrly  for  the  communication  sf 
thoughts^  the  formation  of  opinions^  and  to  promote  the  gat- 
eral  happiness.      You   will   find  that   they  conclude  thus: 
We  hope  our  condition  will   be   speedily  improved,  and 
^^  to  obtain  so  desirable  a  good  is  the  object  of  our  pre- 
^'  sent  association ;  an  union  founded  on  principles  of  bdh 
'^^  evolence  and  humanity  ;   disclaiming  all  connexion  widi 
^  riots  and  disorder,  but  firm  in  our  purpose,  and  warm 
^^  in  our  affections  for  liberty.'^  It  is  with  you  to  decide  whc* 
ther  you  think   the   general    tenour  of  tfiis  paper  coosii- 
tent  with   the  principles  assumed  at   the  beginnmg  and  as- 
serted at  the   end.      If  you   shall  judge   that   it  contnos 
matter  very    inconsistent    with   these    principles,   you  arc 
then  to  consider  whether,  in   a   case  like  this,  humUe  hoh 
gtiage  ought  to    ransom  strong  faults.      If  you   shall  bt 
"clearly  of  opinion  that  the  paper  has  a  different  tendency 
from  that  which   is  professed   in  the  outset  and   conclif- 


it 
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» 
•ion^  >tmd  that  the  Defendants  themselves  were  aware  of 
thU  tendency,  you  are  then  bound  by  your  oath,  and  by  the 
law  of  the  country,  to  find  the  Defendants  guilty.  Once 
more,  as  to  the  contents  of  this  ps^er;  you  will  find  that 
the  taxes  are  loudly  complained  of,  but  that  not  a  word 
is  said  x>f  the  ^neral  wealth  and  prosperity  of  the  king-> 
dom*  But  let  a  deduction  be  made  ot  the  national  taxes 
from  the  amount  of  the  national  wealth,  ^uid  J  am  confi- 
dent that  this  country  will  appear  in  a  higher ^tate  of  opu- 
lence and  prosperity  than  it  ever  was  at  any  former  pe- 
riod. What  purpose  then  can  such  partial  and  unfair 
statements  answer,  except  to  inflame  the  discontented  and 
encoorage  the  seditious  ?  Whatever  1  have  said  of  the 
tendency  of  this  paper,  I  have  stated  only  as  my  own 
opinion  ;  it  does  not  follow  that  the  Society  at  Derby 
might  not  view  the  subject  in  a  very  different  light.  All 
that'  my  duty  demands  is,  solemnly  to  declare  that  I  con- 
sidered this  prosecution,  though  not  originating  with  my- 
self, as  a  proper  case  to  be  submitted  to  the  considera- 
tion of  a  Jury*  You  have  now  heard  from  me  almost 
all  that  I  intend<ed  to  say  at  present,  or  thought  necessary  to 
submit  to  you,  except  what  may  fall  from  my  learned 
iriend  shall  require  me  to  add  some  farther  observations 
in  reply.  You  will  hear  from  the  evidence  all  the  facts 
which  the  Defendants  have  to  urge  in  their  own  justifica- 
tion, and  from  his  Lordship  all  that  shall  appear  to  him 
to  be  the  law  on  this  subject.  I  now  leave  the  matter  to 
your  decision.  If  you  think  the  Defendants  ought  to  be  ac- 
ouHted,  I  shall  retire  from  the  Court  with  a  full  convic- 
tion,  not  inconsistent  however  with  that  respect  which  I 
owe  to  your  decision,  that,  in  bringing  this  matter  before 
you,  I  have  acted  according  to  the  best  of  my  judg- 
ment. 


•# 


Mr.  Wood,  the  junior  Counsel  on  the  part  of  the  pro- 
secution, was  then  proceeding  to  call  witnesses,  and  Mr. 
Berry  was- called,  when  the  Counsel  for  the  Defendants 
said  he  was  instructed  to  save  the  Court  all  this  trouble,  as 
the  Defendants  were  anxious  to  try  the  question  on  its 
own  merits.  As  Counsel  for  the  Defendants,  he  there- 
fore admitted  that  John  Lambert^  charged  in  the  Infor- 
mation as  printer  of  the  Morning  Chronicle,  was  in  fact 
printer  of  that  paper;  that  the  paper  was  purchased  at 
the  printing-house ;  and  that  the  Defendants,  James  Perry 
and  James  Gray,  charged  in  the  Informatipn   as  proprie- 
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tocn  of  the  same  paper,  were  in  &ct  so.     If  these  were  dM 
facts  meant  to  be   ascenained  by   witnesses,   they  would 

Sare  the  Court  unnecessary  time  and  trouble,  by  admitting 
em  fully  and  unequivocally. 

The  Attorney  General  said  these  were  all  the  &cls  tbty 
meant  to  establish  by  proof;  he  thanked  hi$  kamed 
for  the  admission* 


The  Honourable  Thomas  Erskine  then  rwe  for  thi 

Defendants* 


WITH  the  two  gentlemen  charged  in  the  Information,  ^ 
pt*oprietors  of  the  Morning  Chronicle,  I  have  been  loog 
and  well  acquainted.  Of  Mr.  John  Lambert,  who  ccHh; 
ducts  the  mechanical  part  of  the  printing  business,  I  ham 
no  personal  knowledge ;  but  from  my  intimate  acqua&tttaace 
with  the  other  two,  I  have  no  difficulty  in  sayings  that  if  I 
had  in  my  soul  the  slightest  idea  that  they  were  guilty, 
as  charged  in  the  Information,  of  malicious  and  wicked 
designs  against  the  state,  I  should  leave  the  task  of  de- 
fending them  to  others. — Not  that  I  conceive  I  have  a 
right  to  refuse  my  professional  assistance  to  any  nun 
who  demands  it ;  but  I  have  for  a  day  or  two  past  been 
so  extremely  indisposed,  that  I  feel  myself  scarcely  eqad 
to  the  common  exertion  of  addressing  the  Court;  and  it  is 
only  from  the  fullest  confidence  in  the  innocence  of  tbs 
Defendants  that  I  come  forward  for  a  very  short  space  to  so- 
licit the  attention  of  the  Jury.  You,  Gentlemen^  indeed, 
are  the  sole  arbitrators  in  this  cause,  and  to  tou  it  be- 
longs to  decide  on  the  whole  merits  of  the  question.  Mr* 
Attorney  General  has  already  given  a  history  of  the  prose- 
cution, which  was  ori|;inally  taken  up  1^  his  predeoessoi« 
now  called  to  a  high  situation  in  his  profession. .  I  do  not 
mean  by  any  thing  I  shall  say  to  impute  unbecoming  coadact 
to  either  of  those  respectable  gendemen  for  the  part  which  tbejr 
have  taken  in  this  business :  they  no  doubt  brought  it  for- 
ward, because  they  considered  it  as  a  proper  mutt^  for  die 
discussion  of  a  Jury.  I  take  it  for  grantea  that  they  wouU 
not  have  acted  so,  but  from  a  sense  of  duty :  be  this  howei^r 
as  it  may,  jthe  weight  of  their  characters  ought  to  have  no 
influence  upon  your  minds  against  the  Defendants.     It  wovU 
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t»  dang^erous  to  justice  indeed,  if,  because  a  charge  was 
tntnight  by  a  respectable  Attorney  General,  it  were  to  be 
received  as  an  evidence  of  guilt  whidi  ought  at  all  to  bias 
the  jucjgment  or  affect  the  decision  of  the  Jury. — It  is  the 
privilege  of  every  British  subject  to  have  his  conduct  tried 
by  his  peers^  and  his  guik  or  innocence  determined  by  them. 
In  this  case  Mr.  Attorney  General  has  given  no  judgment ; 
—-he  has  taken  up  the  business  merely  in  the  l|pne  of  his 
professional  duty.-— The  whole  of  the  matter  comes  before 
you.  Gentlemen  of  the  Jury,  who  of  course  will  reject  every 
thing  that  can  have  a  tendency  to  influence  your  detision  in- 
dependently of  the  merits  of  the  cause ;  you  will  suffer  no 
observation  that  may  fall  from  my  Learned  Friend,  or  from 
myself,  to  interfere  with  your  own  honest  and  unbiassed 
judgments.  You  are  to  take  every  thing  that  relates  to  the 
case  into  your  own  consideration  ^— you  are  to  consult  only 
y^trr  own  judgments  ;-<^you  are  to  decide,  as  you  are  bound 
by  your  duty,  according  to  your  own  consciences  ;  and  your 
nght  to  decide  fidly,  on  every  point,  is  clearly  ascertained  by 
the  law  of  libels.  To  the  act  lately  passed  you  are  to  look 
as  the  only  rule  of  your  conduct  in  the  exercise  of  your 
functions. 

With  respect  to  the  interpretation  of  that  act,  I  must  con- 
fess that  my  Learned  Friend  and  I  materially  differ.  In  one 
principle,  however,  we  entirely  agree, — that  a  case  of  libel  is 
to  be  tried  exactly  as  any  other  criminal  case :  this  point 
indeed  he  has  most  correctly  stated.— When  a  man  accused 
of  a  libel  is  brought  before  a  Jury,  they  are  to  consider  only 
the  mind  and  intention  with  which  the  matter  was  written, 
and  accordingly  as  they  shall  find  that,  they  are  to  form 
their  decision  of  guilt  or  innocence.  They  are  to  dismiss 
every  other  consideration,  and  allow  themselves  to  be  biassed 
by  no  motive  of  party  or  political  convenience.  There  is 
this  essential  difference  between  criminal  and  civil  cases  :  in 
c:riminal  cases,  the  Jury  have  the  subject  entirely  in  their 
own  hands ;  they  are  to  form  their  judgment  upon  the  whole 
of  it,  not  onlyvupon  thc^  act  alleged  to  be  criminal,  hut  the 
motive  by  which  it  was  influenced ;  the  intention  with  which 
It  was  committed ;  and  according  to  their  natural  sense  of 
die  transaction,  they  ought  to  find  a  man  innocent  or  guilty  : 
and  their  verdict  is  conclusive.  Not  so  in  civil  cases  :-— In 
these  the  Jury  are  bound  to  abide  in  their  decision  by  the  law 
as  explained  by  the  Judge  ;  they  are  not  at  liberty  to  follow 
their  own  opinions.  For  instance,  if  I  am  deprived  of  any 
part  of  my  property,  the  loss  of  my  property  lays  a  founda- 
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ddn  for  aa  action,  and  the  fact  being  found,  th6  Jury  ap6 
bound  to  find  a  verdict  against  the  person  who  has  occasioned 
my  loss,  whatever  might  be  his  intentions*  Here  the  Judge 
pronounces  the  law,  the  Jury  only  find  the  fact.  The  law 
and  the  fact  are  as  distinct  and  separate,  as  liglit  from  dari:- 
ness ;  nor  can  any  verdict  of  a  Jury  pass  for  a  futhing  io 
opposition  to  the  law,  as  laid  down  by  the  Judge,  since  the 
Courts  have- a  power  to  set  such  a  verdict  aside.  But  m 
criminal  cases,  uie  very  reverse  has  been  immemoriafiy  es- 
tablished, the  law  and  the  fact  have  been  inseparably  joined  i 
the  intention  of  the  party  accused  is  the  very  gist  of  the  case. 
We  are  crimikal  only  in  the  eyes  of  God  and  man,  as  £nr 
as  the  mind  and  intention  in  committing  any  act  has  departed 
from  the  great  principles  of  rectitude,  by  which  we  are  bound 
as  moral  agents,  and  by  the  indispensable  duties  of  dvil 
society.  It  is  not  the  act  itself,  but  the  motive  from  whidi 
it  proceeds,  that  constitutes  guilt,  and  the  general  plea 
therefore  in  all  criminal  cases  is  Not  GiiilQr.  Such  is  the 
answer  which  the  Justice  and  clemency  of  our  laws  have  put 
into  the  moudi  of  the  accused ;  leaving  him  the  right  of  acquit* 
tal,  if  the  circumstances  of  the  transaction  shall  be  found  to 
exculpate  his  motives. 

The  criminality  of  a  person  under  the  Libel  Act,  is  not  to 
be  taken  as  an  inference  of  law  from  the  fact,  as  Mr.  Attor- 
ney General  has  stated  it;  but  (if,  as  one  of  the  authors  of 
that  bill,  I  may  be  allowed  to  interpret  its  meaning)  it  con- 
nects and  involves  the  law  and  the  fact  together,  and  obliges 
the  Jury  to  find  in  this  crime,  as  in  all  others,  by  extrinsic  as 
well  as  intrinsic  means,  the  mind  and  intention  widi  wfaidi  the 
fact  was  committed.  Nothing  can  be  more  simple  than  die 
doctrine.  It  goes  direcdy  to  the  reason  of  the  thing.  Two 
men,  for  instance,  are  in  company,  and  one  of  them  is  kiDed. 
It  is  not  an  inference  in  the  law  from  Ae  fact  of  die  kiBing 
that  the  person  was  guilty  of  murders-it  might  be  man- 
slaughter, justifiable  homicide,  chance-medley,  or  it  might  be 
murder :— »the  fact  does  not  infer  the  crime  :  it  is  the  intui- 
tion with  which  the  act  was  conunitted,  and  this  die  Jury  vt 
bound  to  discover  and  decide  tipon  from  all  the  accompanjmig 
circumstances.  If  I  had  been  wrong  in  hokUng  this  opinioB, 
all  my  opposition  to  that  great  luminary  of  the  law  now  de- 
parted, but  who  will  always  live  in  public  memory,  was 
wrong  and  false ;  I  revered  his  venerable  audiority,  I  ad- 
mired  the  splendour  of  his  talents  which  illustrated  the  age 
he  lived  in,  and  periiaps  ages  wiH  pass  without  producing  Us 
rival.     I  still  opposed  him,  in  the  meridian  of  his  fame,  00 
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the  doctrine  that  the  law  of  libel  was  an  inference  from  the 
fiict,  and  now  the  Legislature  have  solemnly  confirmed  my 
pinion,  that  the  law  and  iact  are  compounded  together,  and 
are  both  to  be  found  by  the  Jury.     I  could  not  have  held  up 
my  head  in  this  Court,  nor  in  the  world,  if  it  had  been  ad- 
judged otherwise ;  and  how  my  Learned  Friend  can  hold  an 
opinion  that  the  question  of  libel  is  to  be  tried  precisely  like 
aU  other  criminal  cases,  and  yet  that  criminal  intent  is  an 
inference  of  law,  I  am  utterly  at  a  loss  to  com^ehend.     I 
aver  that  you  are  solemnly  set  in  judgment  on  the  hearts  of 
die  Defendants,  in  the  publication  of  this  paper;  you  are  to 
search  for  their  intention  by  every  mean  which  can  suggest 
itself  to  you^-— you  are  bound  to  believe  in  your  consciences 
lliat  they  are  guilty  of  malicious  and  wicked  designs,  before 
you  can  pronounce  the  verdict  of  Goilty.— It  is  not  because 
one  of  them  published  the  paper,  or  because  the  others  are 
proprietors  of  it,  but  because  they  were,  or  were  not,  actua- 
ted by  an  evil  mind,  and  had  seditious  intentions,  that  you 
must  find  them  guilty  or  not  guilty.     Such  was  the  opinion  of 
the  venerable  Hale.     He  clearly  stated  ^t  such  should  be 
Ae  charge  given  to  you  by  the  Judge*     It  is  their  sacred 
function  to  explain  to  you  th^ir  opinion,  but  not  to  force  it 
upon  you  os  a  rule  for  yours.     A  Jury  will  always  listen 
with  reverence  to  the  solemn  opinion  of  the  Judge,  but  they 
are  bound  to  examine  that  opinion  as  rigorously  as  that  of 
an  advocate  at  the  bar ; — they  cannot,  and  they  ought  not, 
to  forget  that  a  Judge  is  human,  like  themselves,  and  of 
course  not  exempt  from  the  infirmities  of  man.     I  do  not  say 
this  to  inspire  you  with  any  jealousy  of  the  explanations 
which  may  be  given  you  by  the  Noble  and  Learned  Judge, 
who  presides  here  with  so  much  wisdom,  integrity,  and 
candour,  and  whose  ability  in  explaining  the  law  derives 
both  force  and  lustre  from  the  impartiality  which  so  emi« 
nently  distinguishes  him  in  the  discharge  of  the  duties  of  his 
office. 

I  now  come  to  the  consideration  of  the  question-— What 
is  the  charge  against  the  Defendants  I  Let  us  look  to  tlie 
Indictment,  which  sets  out  with  referring  to  His  Majesty's 
proclamation  which  had  appeared  against  all  seditious  writ- 
ings, previous  to  the  publication  of  the  libel.  I  will  not  here 
talk  of  the  propriety  of  that  proclamation : — It  is  not  now 
my  business  here  to  enter  into  political  questions  ; — I  have  a 
privilege  to  discuss  them  in  another  place. — I  will  suppose^ 
the  proclamation  to  have  been  dictated  by  a  wise  and  pru- 
dpnt  policy  ;-— I  will  give  credit  to  it  as  a  measure  of  salu- 
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taty  precaution  and  useful  tendency*  I  will  only  remind  ita 
authors  when  it  was  issued*  It  was  issued  at  a  period  tht 
most  extraordinary  and  eventful  whkh  ever  occurred  in  tht 
annals  of  mankind  ;  at  a  period  when  We  beheld  ancient  and 
powerful  monarchies  overtUmed-*-crumbled  into  dust,  tnd 
republics  rising  upon  their  ruins  ;  when  we  beheld  demotic 
monarchy  succeeded  by  the  despotism  of  anarchy.  In  this 
state  of  alarm,  confusion,  and  devastation  in  other  countries, 
the  Defendants  are  accused  by  this  Information  of  wicke^t 
maliciously,  and  seditiously  endeavouring  to  dischar;fe  flU 
Majesty  from  the  hearts  of  his  subjects,  and  to  alienate  tht 
people  of  England  from  what  their  siffections  were  rivetted  on 
-—a  limited  and  well-regulated  monarchy.  The  prodamation 
appeared  professedly  to  check  a  spirit  of  innovation,  which 
had  already  displayed  itself  by  such  alarming  effects  in  a 
neighbouring  country,  and  which  it  was  feared,  by  its  authors, 
might  in  its  progress  become  fatal  to  all  establishments.— 
How,  then,  can  this  paper  be  deemed  seditious,  in  the  ^irit 
of  that  proclamation  \  It  was  not  surely  agaunst  a  reform 
in  our  own  constitution^  which  this  paper  recommends,  that 
the  proclamation  was  pointed,  but  against  those  who,  in  imi- 
tation of  that  neighbouring  country,  wished  to  establish  a  re- 
publican anarchy.  Can  any  man  produce  a  single  expression 
which,  in  the  smallest  degree,  countenances  such  a  system  ?— 
How  then  can  this  paper  be  urged  to  be  published  in  defianoe 
of  His  Majesty's  authority,  or  to  have  a  tendency  to  ahenate 
the  minds  of  his  subjects  from  his  government  f  A  proda- 
mation  is  always  considered  as  the  act  of  Ministers ;  it  be* 
comes  the  fair  subject  of  discussion ;  nor  do  the  contents  of 
this  paper  at  all  breathe  a  spirit,  either  disrespectful  to  His 
Majesty's  person,  or  injurious  to  his  government. 

If  you,  Gentlemen  of  the  Jury,  can  think  that  the  Defea- 
dants  were  actuated  by  the  criminal  motive,  not  of  wishing 
to  reform  and  restore  the  beautiful  fabric  of  our  constitution 
somewhat  impaired  by  time,  but  to  destroy  and  subvert  iti 
and  to  raise  on'  its  ruins  a  democracy  or  anarchy — an  idea  st 
which  the  mind  of  every  honest  man  must  shudder,— yoo 
will  find  them  guilty.  Nay,  if  any  one  man  knows  or  believes 
them  to  be  capable  of  entertaining  such  a  wish,  or  will  say  be 
ever  heard  or  had  cause  to  know,  that  one  sentence  intimatiag 
any  thing  of  that  nature  ever  fell  from  the  lips  of  any  oneo^ 
them.  I  will  give  them  up.  How  they  came  to  be  so  charg- 
ed upon  the  record,  I  cannot  tell ;  there  are  not  among  Htf 
Majesty's  subjects  men  better  disposed  to  thegovemment  un- 
der which  they  live  than  the  Defendants,     ioere  have  ap- 
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pcared  m  die  Mortiing  Chronicle,  day  af!er  day,  advertise* 
ments  to  a  vast  number,  warning  the  people  of  this  country 
against  seditious  persons,  and  against  the  effects  of  seditious 
publications.  How  any  Jury  can  be  brought  to  think  the  De- 
fendants are  what  they  are  stated  to  be  on  the  record,  I  know 
not.  The  Information  states^  that  the  Defendknts  being 
wicked,  malicious,  seditious,  and  ill-disposed  persons,  did  wiU 
Jully^  xoickedly^  maliciously^  and  seditiously^  publish  a  certain 
malicious^  scandalous^  and  seditious  libel  against  the  govern- 
ment of  this  kingdom,  against  its  peace  and  tranquillity,  and 
to  stir  up  revolt,  and  to  encourage  His  Majesty's  subjects  to 
resistance  against  his  person  and  government.  This  is  the 
charge.  All  records  have  run  in  this  form  from  the  most  re- 
mote '  antiquity  in  the  law  of  England,  for  the  purpose  of 
charging  the  Defendant  expressly  and  emphatically  with  ati 
evil  intention.  So  we  charge  a  man  accused  of  treason  ;— so 
of  murder ;— -so  of  all  worst  and  most  dangerous  crimes  ;  first 
we  begin  with  the  intention,  and  then  we  state  the  overt  act 
as  evidence  of  that  intention  which  constitutes  the  crime. — 
Now  the  record  charges  these  Defendants  with  this  evil 
intention,  and  that,  in  order  to  give  effect  to  that  inten- 
tion, they  did  publish  the  paper  now  before  the  Jury. 
— Such  is  the  charge.  Mr.  Attorney  General  has  sta- 
ted to  you  in  his  opening,  that  if  it  shall  appear  to  yoo, 
that  the  paper  in  question  was  not  xuritten  with  a  good 
intention  by  its  authors^  then  the  Defendants  are  guil- 
ty of  the  crime  imputed  to  them  upon  the  record.  This 
I  deny.  Your  Lordship  will  recollect  the  case  of  the  King 
and  Stockdale,  and  I  shall  leave  to  the  Juxy  in  this^  as.youi- 
Lordship  did  in  that  case,  the  question  of  the  intention  of 
the  party  from  the  context  of  the  whole  publication,  and 
the  circumstances  attending  it ;  and  upon  this  I  will  main- 
tain that  it  is  not  sufficient  that  it  should  appear  the  paper 
>vas  written  with  a  criminal  intention  by  its  author,  or  tnat 
the  paper  itself  was  criminal,  but  that  it  must  also  appear 
that  the  Defendants  published  it  with  a  criminal  intention. 
Here,  as  in  every  other  case,  the  great  maxim  of  the  law 
is  to  be  recollected:  actus  non  facit  reum;  tlie  mere  act, 
taken  by  itself,  and  separated  from  the  intention,  can  ne- 
ver in  any  instance  constitute  guilt.  There  is  no  evidence 
who  are  the  authors  of  this  paper  ;  the  Attorney  Gene- 
ral has  not  proved,  or  shown  in  any  way  that  the  per- 
son who  composed  the  paper,  was  of  the  description  which 
the  record  stages  the  Defendants  to  be^  If  the  design  of 
Vol.  I.       '  Gl 
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the  writers  ot  this  paper  was  so  mischievous,  thta  the  S** 
ciety  that  gave  it  blrth^  were  seditioiis  and  evil  disposed 
ixien.— 'What  steps  have  been  taken  to  diseovefj  and  hunt  out 
this  treason  ?  Have  the  Society  been  prosecuted,  or  any 
of  its  members  ?*— Has  the  writer  been  sought  after  and  poa* 
ished  ?^-— No  such  thing*  At  Derby  all  is  quiet*  No  sedi- 
tion has  been  found  lurking  there,— 4k>  prosecution  has  been 
instituted  against  any  person  whatever  for  this  papeir.**But 
it  has  been  said,  the  paper  itself  will  prove  the  secUthMis 
design.  *  After  reading  it  over  and  over  again,  and  payfaig 
to  it  all  the  attention  possible,  I  protest  I  eanooi  disco* 
ver  any  such  tendency ;  on  the  contrary,  I  can  very  well 
conceive,  that  the  man  who  wrote  it,  might  hcmesdy  be 
induced  to  write  and  circulate  it,  not  only  with  the  noct 
unblemished  intentions,  but  from  motives  of  the  purest  at-* 
tachment  to  the  constitution  of  the  country,  and  die  mostar* 
dent  wishes  for  the  happiness  of  the  people* 

I  can  conceive  that  he  had  no  other  object  hi  point- 
ing out  the  defects  of  the  constitution,  than  to  show  the 
necessity  of  a  reform  which  might  bring  it  back  to  its  an- 
cient principles,  and  establish  it  in  its  original  purity*  An- 
imated by  those  wishes,  the  author  was  naturafly  enough  led 
to  advert  to  what  was  passing  on  the  continent  of  Europe 
and  to  consider  how  far  it  aiiight  affect  the  interests  of 
his  country  and  the  attainment  Of  his  favourite  object*  He 
was  thence  led  to  conclude,  that  nothing  could  be  inett 
fatal  to  us,  or  more  likely  to  increase  the  calamities  under 
which  we  have  already  suffered^  than  an  interference  ife 
those  destructive  wars  which  were  ravaging  Europe,  nd 
against  which  every  good  citi^en^  as  well  as  every  fricad 
to  humanity,  ought  to  enter  his  protest*  This  may  be 
gathered  from  the  conclusion  of  the  fourth  section  bt  tk 
paper  ;  "  !i^e  are  certain  dur  present  hetsvy  burdens  ivt 
•'  oivingj  in  a  great  measure  to  cruet  and  impolitic  t^&rt, 
**  and  therefore  we  xvill  do  ail  on  our  part^  as  peecedk 
*'  citizens  who  have  the  good  of  the  community  at  heart^itt 
*'  enlighten  each  other^  and  to  protest  against  themJ*^  Bat 
it  is  evident  that  the  author  considers  the  state  of  tht 
representation  as  the  cause  of  our  present  evils,  and  to  t 
constitutional  reform  of  Parliament  he  looks  as  their  re* 
medy.— In  the  conclusion  of  the  fifth  section  he  thus*  eipE* 
citly  states  his  sentiments  : 

*^  An  equal  and  uncorrupt  representation  tuould^  we  tfrr 
^^  ^persuadedj  sate  us  from  heavy  expenses^  and  deliver  yf 
^\from  many  oppressions  ;  we  will  therefore  do  our  ditty  to 
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procure  this  reform^which  appears  to  us  of  the  utmost  im- 
portance.^^ How  is  It  proposed  to  procure  this  reform  ? 
"WTiy,  **  by  constitutional  means  ; — by  the  circulation  of 
truth  in  a  *'  peaceable,  calm,  imbiassed  manner,"  Can 
this  then  be  mafick>usly  intended  f  Does  it  fafl  within  the  At- 
torney General's  description  of  sedition  ?  Is  it  fit  that  a  subject 
of  this  country  should  be  convicted  of  a  crime,  and  sub- 
elected  to  heavy  punishment  for  publisliing,  that  abuses  sub* 
sist  in  the  government  of  this  country ;  and  arguing  from 
thence  the  necessity  for  reform?  Mr.  Attorney  General 
seems  to  admit  that  a  man  may  publish,  if  he  pleases, 
the  evils  which  appear  to  him  to  subsist ;  but  he  qualifies. 
it  by  ^  saying,  that  when  he  points  out  the  defects,  hic 
should  point  out  also  the  advantages  arising  from  our  re- 
presentation ;-— that  he  should  state  the  blessings  we  enjoy 
from  the  mixed  nature  of  our  monarchy ; — that  if  he  draws 
the  {j^Qomy  part,  he  should  present  us  also  with  the  bright 
side  of  the  picture,  in  order  that  we  may  see  the  whole  to- 
gether, and  be  able  to  compare  what  is  beautiful  with  what 
18  deformed  in  the  structure  of  our  government.  I  must 
own  I  was  rather  surprised  to  hear  such  an  argument  from 
lay  Learned  Friend :  I  can  hardlv  think  the  observation 
fair,  KX  by  any  means  worthy  oi  his  enlightened  under- 
stunding*  He  must  know  that  when  a  zealous  man  pou]*s 
out  his  thoughts,  intent  on  urging  a  particular  point,  hf 
confines  himself  to  the  question  he  has  in  view  ;— he  di- 
x^ects  his  wh(de  attention  to  illustrate  and  enforce  it,  and 
iloNes  not  think  it  necessary  to  run  into  eveiy  angle  and  cor- 
ner, to  rake  together  heterogeneous  materials,  which,  though 
they  may  be  connected  with  tAe  general  subject,  arc  foreign  to 
his  particular  purpose* 

No  man,  if  he  felt  himself  goaded  by  the  excise  laws^ 
could  be  expected,  in  his  petition  for  redress,  to  state  all  the 
advantages  which  arose  to  the  state  out  of  the  other 
branches  of  the  revenue.  If  this  were  to  be  adapted  as  n 
rule,  a  man  could  not  complain  of  a  grievance,  however 
intolerable  he  felt  it  to  himself,  without  also  stating  the 
comforts  which  were  enjoyed  by  others*  Is  a  man  not  to 
l>e  permitted  to  seek  redress,  from  any  part  of  the  govern- 
ment under  which  he  lives,  and  to  support  which  he  con- 
tributes ao  much,  unless,  in  enumerating  his  particular  griev- 
ance, he  enters  into  a  general  panegyric  on  the  constitu- 
tion ?  Will  Mr*  Attorney  General  say  to-day,  that  this  i^ 
the  law  of  libel  ? 

This  very  point  has  been  most  admirably  touched  upon 
by  a  person  who  ranks  in  the  highest  class  of  genius,   and 
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whose  splendid  and  powerful  talents,  once  exerted  hi  the  calise 
of  the  people,  may  possibly  bear  away  the  palm  in  the  minds 
of  posterity  from  the  most  illustrious  names  of  Greece  and 
Romi;. 

Mr.  Burke,  in  his   Reflections  on  the  Affairs  of  France, 
at  the  commencement  of  the   revolution,   most  justly  ob- 
serves, that  when  a  man  has  any  particular  thing  in  view,  he 
loses  sight  for  a  time  even  of  his  own  sentiments  on  former 
occasions  :    when  that   Right    Honourable    Gentleman  was 
asked,  by  those  who  had  so  often  listened  to  his  eloquence  in 
favour  of  the  people,  why  he  had  excluded  his  former  &- 
Vourite  topic  from  a  share  in  his  work,  and  xfiade  monarchy 
the  sole  subject  of  his  vindication  and  panegyric  ? — ^Whatever 
may  belong  to  the  work  itself,  the  answer  which  he  gave 
upon  that  occasion  must  be  admitted  to  be  sound  and  ford* 
ble. — When  the  rights  of  the  people  appeared  to  him  to  be 
in  danger,  from  the  increasing  and  overpowering  influence  of 
the  Crown,  he  brought  forward,  he  said,  sentiments  fiivour- 
able  to  such  rights. — But  when  monarchy  was  in  danger, 
monarchy  became  the  object  of  his  protection  ;  the  rights  ot 
the  people  were  nothing  to  him  then ;  they  did  not  form  the 
subject  of  his  book ;  his  object  was,  to  sHow  where  the  dan- 
ger lay  ;  and  the  beautiful  illustration  from  Homer,  relative 
to  the  death  of  Hector,  was  most  applicable :  *'  When  his 
^^  body  was  placed  before  the  aged  king,  his  other  sons  sur- 
^^  rounded  him,  anxious  to  afford  that  consolation  which  so 
^-^  great  a  calamity  required;  the  imhappy  /ather,  as  if  of- 
^'  fended  with   their  tenderness,  flung  his  affectionate  off- 
spring from  him  like  a  pesti^nce.     Was  it  that  the  inam- 
mate  and  useless  corpse  was  dearer  to  the  parent  dian  the 
living  children  ? — No.     But  his  mind  was  so  absorbed,  so 
*'  buried  in  the  fate  of  Hector,  that  he  -was  for  a  while  ia- 
^'  capable  of  entertaining  any  other  impression.'*— So  said 
the  author  of  that  book ;  and  it  was  well  said ;  for  when « 
man  writes  upon  i\  particular  subject  he  centres  his  mind  id, 
he  calls  forth  all  its  powers  and  energy  to  the  discussion,  and 
allows  nothing,  that  has  not  an  immediate  relation  to  the 
object  he  has  in  view,  to  divide  his  feelings  or  distract  his 
attention.— -But  if  the  observations  of  Mr.  Attorney  Gene- 
ral are  to  be  adopted  as  a  rule,  it  will  be  impossible  to  discuss 
any   point  of  a  question,  without  entering  into  the  wfacde 
merits;  no  man  will  dare  to  complain  of  any^uae  of  thf 
constitution,  without,  at  the  same  time,  enum^vting  all  its 
excellencies,  or  venture  to  touch  upon  a  topic  of  grievance, 
without  bringing  forward  a  recital  of  blessings.     A  paragraph 
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^eguld  be  swelled  to  a  pamphlet,  and  an  essay  expanded  to  st 
dissertation. 

But  it  seems  the  circumstances  of  the  times  render  any 
opinion  in  favour  of  a  reform  of  Parliament  peculiarly  im- 
proper, and  even  dangerous^  and  that  the  recommendation  of 
it,  as  the  only  remedy  for  our  grievances,  must,  therefore,  ia 
the  present  moment,  be  ascribed  to  mischievous  intentions. 
Were  I  impressed  with  a  sense  of  that  corruption,  whic)i 
has,  to  a  certain  degree,  impaired  and  defaced  the  fair  fabric 
of  our  constitution,  and  which,  if  not  stopped  in  its  progress^ 
may  lead  to  its  decay  and  ruin ;— were  I  to  address  yoi|, 
Gentlemen  of  the  Jur}%  to  petition  for  a  reform  of  Par- 
liament, I  would  address  you  particularly  now,  as  the  season 
most  fit  for  the  purpose ;  I  would  address  you  now,  because 
we  have  seen  in  other  countries  the  effect  of  suffering  evils 
to  prevail  so  long  in  a  government,  and  to  increase  to  such  a 
pitch,  that  it  became  impossible  to  correct  them,  without 
bringing  on  greater  evils  than  those,  which  it  was  the  first 
object  t)f  the  people  to  remove ; — that  it  became  impossible 
to  remedy  abuses  without  opening  a  door  to  revolution  and 
anarchy.  There  are  many  diseases  which  might  be  retnoved 
by  gentle  medicines  in  their  beginning,  and  even  corrected 
by  timely  regimen,  which,  when  neglected,  are  sure  to  bring 
their  victims  to  the  grave.  A  slight  wound,  which  may  be 
certainly  cured  by  the  simplest  application  seasonably  admi- 
nistered, if  left  to  itself  will  ena  in  gangrene,  mortification, 
and  death*  If  experience  can  be  of  any  service  to  warn  men 
of  their  danger,  and  to  instruct  them  how  to  avoid  it,  this 
is  the  season  to  teach  men  the  best  sort  of  wisdom, — that 
wisdom  which  comes  in  time  to  be  useful.  I  have  myself 
no  hesitation  in  subscribing  to  all  the  great  points  in  this 
declaration  of  the  meeting  at  Derby.  To  the  abuses  of  our 
representative  system  they  ascribe  our  unnecessaiy  war, — 
our  heavy  burdens,-— our  many  national  calamities.  And  at 
what  period  have  not  the  best  and  wisest  men,  whom  this 
country  ever  produced,  adopted  the  same  sentiments,  and 
employed  the  same  language  ?  The  illustrious  Earl  of  Chat- 
ham has  dignified  the  cause  by  the  noblest  specimens  of  elo- 
quence. And  who  has  not  read  the  beautiful  and  energetic 
Letter  of  Sir  George  Saville,  to  his  constituents,  on  the  same 
subject,  a  letter  .which  is  so  much  in  point  that  I  must  beg  leave 
to  repea^ii  to  you. 

"  I  rcfirn  to  you  baflied  and  dispirited,  and  I  am  sorry 
^^  that  truth  obliges  me  to  add,  with  hardly  a  ray  of  hope 
**  of  seeing  any  change  in  the  miserable  course  of  public 
**  calamities. 


a 

4^8  Mr.  £rsAine^s  Speech  on  the 

•■  If 

/^"Ipn  tliis  melancholy  day  of  account^  in  rendering  up  xq 
"^^^;my  trust,  I  deliver  to  you  your  share  of  a  countiy 
^^  iy^bied  and  weakened;  its  treasuipe  lavished  and  mis- 
^^i^nt;  its  honours  faded;  and  its  conduct  the  laug^iing- 
^^  stock  of  Europe  :  our  nation  in  a  manner  without  allies  or 
*^  friends,  except  such  as  we  have  hired  to  destxx>y  our  fd* 
^^  low-subjects,  and  to  ravage  a  country,  in  which  we  once 
^^  claimed  an  invaluable  shar&.  I  return  to  you^  some  of 
^  your  principal  privileges  impeached  and  mangled.  And, 
^^  la^y,  I  leave  vou,  as  I  conceive,  at  this  liour  and  momrnt, 
^^  fully,  eifectually,  and  absolutely,  under  the  discretion  and 
*•*  power  of  a  military  force,  which  is  to  act  without  waiting 
^'  for  the  authority  of  the  civil  magbtrate^. 

^'  Some  have  been  accused  of  exaggerating  the  public  mis* 
^'  fortunes,  nay,  of  having  endeavoured  to  help  forward  die 
^^  mischief,  that  they  might  afterwards  raise  discontents. 
^  I  am  willing  to  hope,  tnat  neither  my  temper,  nor  my  si- 
'^  tuation  in  life,  will  be  thought  naturally  to  urge  me  to  pro- 
^^  mote  misery,  discord,  or  confusion,  or  to  exult  in  the  sub- 
*^  version  of  order,  or  in  the  ruin  of  property.  I  have  no 
^^  reason  to  contemplate  with  pleasure  the  poverty  o(  our 
^^  country,  the  increase  of  our  debts,  and  of  our  taxes; 
**  or  the  decay  of  our  commerce.— Trust  not,  however, 
*'  to  my  report :  reflect,  compare,  and  judge  for  your* 
*'  selves. 

^^  But^  under  all  these  disheartening  circumstances, 
I  could  yet  entertain  a  cheerful  hope,  and  imdertake 
again  the  commission  with  alacrity,  as  well  as  zeal,  if 
I  could  see  any  effectual  steps  taken  to  remove  the 
original  cause  of  the  mischief— —Then  would  there  be  a 
hope. 

^  But,  till  the  purity  of  the  constituent  body,  and 
^^  thereby  that  of  the   representative,   be   restorecj^  thefe 

*'  is  NONE. 

*'^  I  gladly  embrace  this  n^ost  public  opportunity  of  de- 
^^  livering  my  sentiments,  not  only  to  all  my  constituents, 
^^  but  to  those  likewise  not  my  constituents,  whom  yet, 
^^  in  the  large  sense,  I  represent,  and  am  faithfully  to 
"  serve. 

^^  I  look  upon  restoring  election  and  representation  in  some 
^^  degree  (for  I  expect  no  miracles)  to  dieir  original  puri^, 
*'*'  to  be  that,  without  which  all  other  eiforts  will^^vain  ami 
*'  ridiculous.  ^Pl 

^^  If  something  be  not  done,  you  may,  indeed,  retain  the 
^^  outward  form  of  your  constitution,  but  not  the  poirer 
«  thereof.''  '^ 
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Such  were  die  words  of  thitf  great  and  good  man,  surely 
equally  forcible  with  any  of  those  employed  in  the  declara- 
tion of  the  meeting  at  Derby,  yet,  who  ever  imputed  tb  him 
mischievous  intentions,  or  suspected  him  of  sedition  V  Tet 
this  letter  he  published  and  circulated,  not  only  among  his 
constituents  in  the  extensive  county  of  York,  but  addressed  it 
lo  the  nation  at  large,  and  recommended  it  to  their  attention* 
Who  does  not  recollect  the  conduct  which  had  been  adopted 
on  the  same  subject  by  the  persons  now  nearest  Hb  M ajes«*^ 
ty's  person,  and  highest  in  his  counsels  ?-*-Had  not  the  same 
truths  published  in  this  declaration  been  repeatedly  asserted 
and  enforced  by  them  ?  Names  it  is  unnecessary  to  mention ; 
die  proceedings  to  which  I  refer  are  sufficiently  known  :  but 
at  the  san&e  time,  I  beg  leave  to  be  understood,  to  convey  no 
personal  reflection  or  reproach*  I  am  the  more  anxious,  in 
this  instance,  to  guard  against  misrepresentation  from  what 
happened  to  me  upon  a  fate  occasion,  when,  in  consequence 
of  my  argument  being  misunderstood,  an  observation  was  put 
into  my  mouth,  which  would  have  disgraced  the  lips  of  aft 
idiot*  It  was  ascribed  to  me  %o  have  said,  that  if  any  man 
had  written  a  libel ;  and  could  prove  the  publication  of  the 
same  libel  by  another  person  before,  he  might  justify  himself 
under  that  previous  publication.  I  cannot  conceive  how  so 
eg^gious  a  blunder  could  have  been  committed  ;  what  I  said 
was,  that  a  man  may  show  he  was  misled  by  another  in  adop- 
ting his  opinion,  and  may  use  that  circumstance  as  evidence 
of  the  innocence  of  his  intention  in  a  publication,  or  where 
the  writing  is  not  defamatory  of  an  individual  which  may  be 
lirought  to  a  known  standard  of  positive  law,  hut  is  only 
criminsd  from  a  supposed  tendency,  in  fact  to  excite  sedition 
and  disorder  ; — he  may  repel  that  tendency,  by  showing  the 
Jury,  who  alone  are  to  judge  of  it,  that  the  same  writing  had 
before  been  in  extensive  circulation,  without  either  producing^ 
or  being  supposed  to  produce,  sedition  ;  and  he  may  also  re- 
pel the  inference  of  criminal  intention,  by  showing  that  the 
wisest  and  most  virtuous  men  in  other  times  had  maintained 
the  same  doctrines,  not  merely  with  impunity,  but  with  the 
approbation  and  rewards  of  the  public*  This  I  maintained 
to  be  the  law  in  the  case  of  Mr*  Holt  the  printer,  and  diis  I 
shall  continue  to  maintain  upon  everv*  suitable  occasion* 

To  bring  home  the  application*  The  first  men  in  the  pre- 
sent government  have  held  and  published  every  doctrine  con- 
tained in|ri||8  paper*  I  studiously  avoid  all  aUusion  which 
may  seem'fo  convey  reproach  to  the  high  persons  to  whom  I 
have  referred,  on  account  of  any  change  apparent  in  dieic 
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qonductand  sentiments,  because  I  conceive  it  to  be  unnece^ 
sary  to  my  present  argam'ent^und  because  I  hav€  a  privilege 
to  discuss  their  conduct  in  .another  place,  where  they  are 
themselves  present  to  answer.  Besides,  a  man  has  a  right  to 
his  seittiments,  and  he  has  a  right  to  change  tkem  ;— on  diac 
score  I  attack  no  man,  I  only  defend  my  Clients.  But  thus 
far  I  am  entitled  to  say,  that  if  they  published  sentimenls 
without  having  it  imputed  to  them,  that  they  were  seditious^ 
evil-minded,  and  wicked,  it  is  but  fair  and  reasonable  to  allege, 
that  others,  in  bringing  forward  the  same  sentiments,  maybe 
equally  exempted  from  impure  motives.  I  repeat  that  cray 
man  has  a  right  to  publish  what  he  thinks  upon  matters  of 
public  concern,  to  point  out  the  impolicy  of  wars,  or  the 
weight  of  taxes,  to  complain  of  grievances,  and  Co  expose  abu- 
ses. It  is  a  right  whicn  has  ever  been  exercised,  and  which 
cannot  be  annihilated,  without  at  the  same  time  putting  m 
end  to  all  freedom  of  discussion.  If  we  talk  of  the  circum- 
stances of  the  times  ;  do  the  present  afford  kss  ground  for  re- 
monstrance and  complaints  than  former  periods  ?  I  might 
read  you  many  extracts  from  the  writings  of  Mr.  Burke, 
who,  to  eloquence,  the  fame  of  modern  times,  adds  the  most 
extensive  and  univeral  acquaintance  with  the  history  bodi  of 
his  own  country  and  of  evdry  other.  Mrr  Burke  (it  is  a  merit  I 
never  can  forget^)  with  no  less  vehemence,  and  in  language 
not  less  pointed  and  forcible  than  we  find  in  this  de- 
claration, exposes  the  same  abuses,  and  laments  the  same 
evils.  What  he  wrote  during  the  American  war,  arc 
not  the  Writers  of  this  declaration  justified  in  writing  at  pre- 
sent f  To  the  defects  and  abuses  of  our  system  of  represea- 
tation,  may  in  my  opinion  be  ascribed  all  the  calamities  that  vc 
then  suffered,  that  we  are  now  suffering,  or  are  still  ^pparen^ 
ly  doomed  to  suffer.  The  evils  which  we  now  lament^  origi- 
nated from  the  same  source  with  those  which  we  fcM-merly  suf- 
fered. To  th^  defects  of  our  representation  we  owe  the  pit* 
sent  war,  as  to  them  also  we  owe  that  disastrous  and  uapriiici- 
pled  conflict  which  ended  in  the  separation  of  Great  Britui 
from  her  colonies.  The  events  indeed  were  nearly  connected: 
that  mighty  republic  beyond  the  Adantic  gave  birth  to  the  new 
republic  in  Europe,  with  which  we  are  at  present  engaged  'm 
hostilities.  From  all  the  consequences,  which  we  have  al- 
ready experienced,  which  we  now  suffer,  and  which  we  have 
yet  to  anticipate  in  reserve,  I  will  venture  to  say,  that  a-^^ 
form  in  the  representation,  applied  seasonably,  ^M||Md  haveef* 
fectually  saved  the  country.  Is  it  likely,  whil^ms  fniitfol 
source  of  misfortune  remains,  that  we  shall  not  continue  to 
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sufier  ?  and  if  a  man  really  eptpitium  this  opiiuQi^,  is  it  pQt 
his^  duty  to  publish  his  thwghts,  and  to  urge  ttu:  adoption  of  a 
^r  and  le^  rei|M4y  ?-^Is  h^  to  b^  ^et  down  a^  a  seditious 
and  evil-mmded  man  because  h^  ^Pf^alu  the  truth  and  Iqyes  his 
country  I    Qf  the  war  in  which  this  coujwtry  is  engaged^  I 
will  here  say  nothing;  it  will  sppn  coi^  \o  be  discviBsed  i^ 
another  place,  where  I  h^ye  not  failed  to  ty^tf^\%t  that  privin 
icffe,  which  ( there  ppsaes^t  tx>  df  Uv^r  my  opiaio|i  of  its  d^pef^^ 
ful  consequences^     But  of  all  th^ se   consequences,  thei^e  '^ 
iKme  which  \  conceive  to  be  more  dreadful  ;|nd  alarmingths^ 
ibat  I  ci.N  8£a  NO  %}^t>  to  it;  and  I  believe  wiser persq^ 
than  myflcif  are  equally  at  a  los^  to  predict  its  terminatiotu 
This  pap^r,  wh^h  so  jusily  r^probat^  wars,  is  rumourcpd  to 
come  from  the  pen  of  a  ^riteri  whose  prpdu9tipn3  ji^tiy  ^ti- 
tk  him  to  rank  as  tl^  first  poet  of  th^  agP  ;*— who  has  enla^g^4 
the  civolc  of  the  pleasur^9  of  tafite^^d  embellished  y^iih  neiy 
flowers  the  regions  of  fancy*    It  was  brought  forward  iji  a, 
meeting,  iii  a  legal  wd  peaceable  manner,  aiid  I  h«|ve  nev^r 
heard  thiut  either  iho  9^lthor,  or  apy  of  the  m^mh^rs  present  at 
the  meeiingy  hs^ve  bee^  pros^fruted,  or  that  the  smaliest  ceo- 
aorehaa  fallen  upon  their  conduct.    But  even  if  tkey  had  been 
mAde  theob^ect9  of  th^  nros^mtion,  sanctioned  as  they^re  ii^ 
what  they  hajire  w^ttel^  by  every  prm^^iple  of  the  cpn^jtitution, 
9jid  supported  in  their  cgiiduct  by  its  l^st  and  most  virlupus 
defenders  in  all  times,  I  should  hav^  had  little  difliculty  in  d<:- 
fending  them*    How  much  le§s,  in  the  case  of  ^le  Dcfend^t^, 
who  are  not  stated  to  be  the  authors  of  this  paper,  ^vho  on}y 
published  it  in  the  course  of  their  bu^ipess,  and  who  published 
it  under  such  peculiar  circumstances,  as,  even  if  the  contents. 
could  have  admitted  any  criminal  interpretation,  must  h^ve 
done  away  on  their  part  aU  imputatiqp  of  any  aimipal  intep* 
tiont    They  havie  in  a  manly  way  instructed  me,  hpwev^r,  to 
sneet  the  question  upon  its  own  merits ;  not  because  they 
could  not  have  proved  a  very  peculiar  alleviatiop^  but  because; 
i}iey  havfc  always  presented  ^  fair  and  unequivocal  respopsir 
l^lity  for  the  conduct  of  their  pap^t    Let  me  particularly  calf 
your  attendon  to  this  circumstapci^,  that  for  the  number  of 
years  during  which  the  Defend^tP  hsiv^  conducted  9  new^spa- 

per,  they  have  never  before,  in  a  single  instance,  been  tried 
for  any  offence,  either  against  an  individua,l,  or  against  thfs 
state  :  they  have,  in  the  execution  of  their  task,  assiduously 
endeavoiu^  to  enlighten  the  mind^  of  their  fellow-subjepts, 
while  th^MUve  avoided  every  thing  that  might  ^nd  to  epr 
danger  their  morals*  Tl^y  hi^e  displayed,  in^c  cq^iduc^pf 
their  paper,  a  degree  of  Reaming,  faste,  and  ge^ius^  superior 
Vol.  I.  62 
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to  what  has  distinguished  any  similar  undertaking.     Tliejr 
hfive  dont  their  fellow -citizens  a  most  essential  service,  by  pre- 
senting them  with  the  most  full  and  correct  intelliffence  of 
what  has  been  passing  on  the  political  theatre  of  Europe, 
neither  sullied  by  prejudice,  nor  disguised  by  misreprcsenta- 
tipn.     The  attention  which  they  have  paid  to  the  important 
occurrences  which  have  taken  place  in  a  neighbouring  country, 
imd  the  impartiality  with  which  they  have  stated  them,  dp 
them  the  greatest  credit.     I  trust  that  it  will  be  no  objection 
to  them  in  their  character  of  editors,  that  they  have  sought 
only  for  the  truth,  and,  wherever  they  have  found  facts,  have 
not  hesitated  to  bring  them  before  the  public.     They  have 
thus  enabled  their  readers  to  judge  for  themselves,  and  have 
furnished  them  with  the  means  to  form  a  proper  judgment. 
This  is  the  true  value  of  a  free  press.    The  more  men  are  en- 
liffhtened,  the  better  will  they  be  qualified  to  be  good  subjects 
of  a  good  government ;  and  the  British  constitution,  as  it  has 
nothing  to  fear  from  comparison,  so  it  can  receive  no  support 
from  those  arts  which  disguise  or  suppress  the  truth  respect- 
ing other  nations.     Wherever  they  have  been  called  to  dtliver 
their  sentiments  upon  public  occurrences,  they  have  equally 
avoided  being  misled  by  the  credulity  of  alarm,  and  die  bear 
xy  of  innovation;  and  have  reprobated,  with  the  same  spirit 
amd  boldness,  the  abuse  of  freedom  and  the  perversion  of 
power,— -the  outrages  of  a  sanguinary  mob,  and  the  oppres* 
sions  of  an  unprincipled  despot.     Whatever  may  have  been 
their  political  partialities,  they  are  such  as  cannot  but  do  thftm 
the  highest  honour,  and  their  partialities  have  been  the  result 
of  honest  conviction.— -Though  uniformly  consistent  in  their 
friend^ips,  they  have  never  been  accused  by  those  who  know 
them  of  being  partizans  for  interest.     Their  opinions  have 
been  honest,  as  well  as  steady ;  and  through  life  they  have 
maintained  and  asserted  the  pure  principles  of  raticnial  free* 
dom,  and  given  the  most  strenuous  support  to  the  best  inter* 
ests  of  man.— -They  have,  in  their  daily  task,  ever^reservcd 
reverence  for  private  character,  and  in  no  instance  violated  the 
decorums   of  life,  by  low  ribaldry  or  wanton  defamatioOf 
Though  adverse  in  their  sentiments  to  Ministers  and  their 
measures,  they  have  confined  themselves  to  manly  discussion, 
^nd  fair  argument;  and  never  descended  to  indecent  attack^ 
or  scurrilous  abuse. 

'-  My  Learned  Friend  cannot  produce  a  sii^dlg^  instance 
in  the  course  of  seventeen  years  (the  term  of  my  acquain- 
tafiee  with  them,)  in  which  they  have  been  charged  » 
my  Court  with  public  libel,  or  with  private  defamation; 
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ted  I  challenge  the  world  to  exhibit  at  single  instance  in 
which  they  have  made  their  journals  the  vehicles  of  slan- 
der, or  where  from  interest  or  malice,  or  any  other  base  ^o* 
tive,  they  have  published  a  single  paragraph  to  disturb  the 
happiness  of  private  life,  to  wound  the  sensibility  of  in* 
nocence,  or  to  outrage  the  decencies  of  well  regulated  so- 
ciety. I  defy  the  world  to  produce  a  single  instance.--* 
Men  who  have  so  conducted  themselves,  are  entitled  tb 
protection  from  any  govemttient,  but  certainly  they  are 
particularly  entided  to  it,  where  a  free  press  is  part  of 
die  system*  In  the  fair  and  liberal  management  of  their 
paper,  fifteen  shillings  out  of  every  guinea  which  thejr 
receive  flows  directly  into  the  public  Exchequer;  and  be- 
sides the  incessant  toil,  and  the  unwearied  watching,  all  the 

'  expenses  by  which  this  great  gain  to  Government  is  produ- 
ced, are  borne  exclusively  by  them.  They  essentially  contri- 
bute therefore  by  their  labours,  to  the  supptn*tof  Government, 
and  they  are  as  honestly  and  fervently  attached  to  th6  tnie 
principles  of  the  British  constitution,  to  the  Crown,  and  tx> 
the  mixed  system  of  our  Government,  as  any  subject  of 
his  Majesty;  but  at  the  same  time  they  are  ready  tb 
acknowledge  that  they  ever  have  been  advocates  for  a  tem- 
perate and  seasonable  reform  of  the  abuses  which  have 
crept  into  our  system.— Their  nuinda  are  to  be  taken  from 
the  whole  view  of  their  conduct.-^It  is  a  curious,  and  I 
will  venture  to  say  in  times  so  convulsed,  an  unexampled 
diing, that  in  all  the  productions  of  tny  friends,  that  in  allth^ 

'  variety  of  their  daily  miscellany,  the  Crown  officers  have  been  ^ 
able  to  pick  out  but  one  solitary  advertisement  from  all  that  they 
have  published;  on  which  to  bring  a  charge  of  sedition ;  and  of 
this  advertisement,  if  they  thought  fit  to  go  into  the  detail,  they 
could  show  even  by  internal  evidence,  that  it  was  inserted  at  a 
very  busy  moment,  without  revision  or  correction,  and  at  thfe 
very  time  that  this  advertisement  appeared,  seven  htmdred  de- 
clarations in  support  of  the  King's  government  appeared  va 
the  same  paper,  which  they  revised  and  corrected  for  pub- 
lication.— You  are  not  therefore  to  take  one  advertisement, 
inserted  in  their  paper,  as  a  criterion  of  their  princi^es,  but 
to  take  likewise  the  other  advertisements  which  appeared 
idong  with  it.  Would  the  readers  then  of  this  paper,  white 
Aey  read  in  this  advertisement  a  recital  of  the  abusep  of 
•the  constitution,  not  be  in  possession  of  a  sufficient  >  antU 
dbte  from  the  enumeration  of  its  blessings  ?  While  Ae 
admirers  of  the  constitution  came  forward  with  an  urp- 
qualified  panegyric  of  its  excelleticies,  wert  fiotthcfrian*^ 


.!3eif  refecm  jii#u€led  in  oeiiiting  {(Mnmd  whh  a  filir  tateiMftt 
i^'^tvBOtetl  It  it  is  lUeged^  thit  tlie  pecuniary  inicr- 
«8t  wMch  At  fvoprietort  Mve  in  a  ftewapaper^  oaght  io 
ftafaj^eot  them  to  a  derei«  rtnponsibiiity  for  its  oonteals.  Jet  it 
be  tecoUected^  that  they  hsve  only  aa  iatepcst  in  -coauBoa 
widtthe^piMick  I.  again  call  upon  Mr*  Actoraey  Genoal 
.  to  atafee^  whetbet  the  fiict  appears  to  htm  clearly  establidhcd, 
thatjtiw  fmters  of  this  paptr  ^rere  inflacoced  fa^  sedkiflas 
aaotives*  I  t>ut  it  to  tou^  Gentlemen  of  the  Jury,  as  liaoett 
tntMi  as  candid  jadgesof  the  conduct,  as  fair  inteffaetenaf 
the  senttmeals  of  om^rs,  whether  you  do  not  inyoar  hearts 
^aid  oOnsoieaieea  believe,  "Aat these  mea  fck  as  tfatf  mota; 
-^hat  they  ^cotapkiaed  lof  grievaneca  wkic9i  tfey  mttnS^ 
experieaced,  and  etopreaaed  aeitinitilits  with  :iihe  tnrih  of 
Which  Aiey  were  deeply  impressed*  If  ytm  fpaat  thn>— 
if  you  give  them  die  credit  of  honest  fcemgs  saNl  fright 
intentions,  oil  my  part  any  farther  defence  is  unnecessary; 
we  are  afaieady  in  possession  df  your  venfict ;  tou  have  at- 
retidy  pronounced  them  not  guil^ ;  for  you  "Wil  not  oon« 
d^an  the  coaduot  \Wien  ^"ou /hare  acquitted  ^k  heart.  •  You 
will  Talher  desire  that  British  justice  should  reaosMe that 
^rtlributciof  He^ivea  whiijh  looks  not  to  At  outward  act^rbat 
the  pritidple  from  which  it  rprooeeds— 4o  <lh&  iatantsan^ 
which  it  »  directed. 

In  sunuaing  jtip  for  the  Crown,  I  woald  never  wirii  to 
icany  the  priac^iles  of  liberty  finther  than  Mr«  Ataotnt^ 
General  has  dono,  when  he  asserted  die  rig^t  of  polkkal^s* 
ouasion,  aad  desired  you  only  to  leak  to  the  temper  and  spirit 
with  whicb.auch*disca8sion  was  made;— when  iie  assciioi, 
thut  it  was  right  to  oipose  abuses,  ito  coittplain  of  :grier- 
anees,  provided  always  that  it  w<re  done  witk  aa  honest  and 
fair ioteatioa.  Upon  this  principle^  I  appealtoyxm^  wheiher 
tbis  advertisement  might  not4)e  wiillen  with  a  bond  fikit 
4ontioQ,  and  inserted  among  a  thousand  others,  arithoataaf 
aeditious  purpose,  or  desire  to  disturb  the  puUic.  peace. . 

Undoubte<Uy  our  first  duty  is  the  love  ctf  our  taouatnr; 
but  this  love  of  our  country  does  not  coasiat  in  <a  aerak 
latlachment  and  blind  adulation  to  Mthority*  tt  was  not 
so  that  our  ancestors  4ovtd  their  eountry ;  because  'thcf 
loved  it,  they  sought  to  disoover  the  delects  of  its  gor- 
-emment ;  because  tbey  lovedit,  they  ^endeavoured  )to  ap^ 
At  remedy*  They  Kgarded  tJie  constitution  not  asalam 
•with  a  constrained  and  involuntary  homage,  -but  they  k- 
-vod  it  with  the  generous  and  enltghtenod  ardour  of  ^freeaKS. 
Their  attachment  wa3  founded  upnn  a  convictioQ  df  its  ci* 
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eetteMce,  and  they  #ecin«d  its  permaneiice  by  freekig  k  from 
Memislu  Sach  vmB  the  love  ot  our  aiKreeton  for  the  coiuRi- 
tation,  and  ^ir  posterity  wrrty  do  not  become  criminal 
by  emulating  their  examfrfe.  I  appeal  to  j^u,  whether 
the  abuses  stated  in  this  paper  do  not  exist  in  the  oonsti- 
tuikni)  and  whedier  their  existence  has  not  been  admitted 
by  all  par^s,  botfi  by  the  friends  and  enemies  of  reform* 
Both|  I  have  no  doubt,  are  honest  in  their  <9inions,and 
God  forbid  that  honest  opinion  in  either  party,  should 
tMr  become  a  crime*  In  their  opinion  of  the  necessity 
«f  a  reform,  as  the  best  and  pei4iaps  only  renedy  of  die 
abiwes  of  the  constitution,  the  writers  of  this  paper  coin- 
cide with  ibe  most  •eminent  and  enlightened  men.  On  this 
gr«Kmd  I  leave  the  ^uestiony-^-secure  that  your  verdict  wHl 
ben(§|iiimhle  to  th^  dictates  of  your  consciences,  and  be  di- 
cecikd  by  a  sound  and  unbiassed  judgment. 


(Mr»  ATTcoursr^GsinmAi,.— There  nve  some  propositions 
which  my  Learned  Friend  (Mr.  Erskiue)  has  brought  for- 
ward for  the  J  Defendants,  which  not  only  i  do  not  mean  So 
dispnte,  as  an  offioer  of  the  Crown,  carrying  on  diis  proseou- 
tion,  but  which  I  will  also  admit  to  their  foil  extent.  £veiy 
indixridual  is  certainly  in  n  considerable  degree  inVeresied  in 
this  prosecution;  at  the  same  time  I  must  observe,  that  I 
should'^have,  in  my  own  opinion,  betrayed  my  duty  to  the 
Crown,  if  I  had  not  brought  this  subject  for  the  consideration 
of  a  Jury.  Considering,  however,  every  hidividual  as  undtr 
^ny  protection,  I  think  it  a  duty  which  I  owe  to  the  Defend- 
ants, to  acknowledge,  that  in  no  4>ne  instance  before  diis  time 
wore  they  brought  iso  thei>ar  of  any  Court,  to  answer  for  mly 
offence  either  against  Go^remm^it  or  a  private  individual.*— 
This  is  the  oafy  sectary  instance  in  which  they  have  given 
€H:casion  for  such  charge  to  be  brought  against  them.  In  every 
thing,  therefore,  that  I  know  of  ibe  Defendants,  you  at^  to 
txke  them  ashmen  standing  perfectly  free  from  any  impitatioii 
bntthe  present ;  and  1  will  also  say,  from  all  I  have  ever  heard 
of  the  Defendants,  and  £rom  all  I  have  ever  observed  ^f  their 
morals  in  the  conduct  xrf*  their  paper,  1  honestly  and  candidly 
believe  them  to  be  men  incapabk  of  wilfully  publishing  any 
slander  on  individuals,  or  of  prostituting  their  paper  to  defe- 
mation  orindeoen^.  But  my  Learned  Friend,  Mr.  £rskine, 
hm^  stated  some  pcints,  which  my  duty  cidls  upon  me  to  take 
fioticeof.  I  bound  myself  by  the  contents  of  the  paper  Giily,'  I 
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did  not  know  the  author  of  it.  I  did  not  know  any  Society 
iBrom  which  the  paper  purported  to  have  originalied ;.  it  is  Mid 
to  be  the  production  of  a  man  of  great  abilities;  I  do  not 
know  that  he  is  the  author  2  at  any  rate,  this  is  the  first  time 
I  ever  heard  of  that  circomstance.  There  is  one  fact,  (m 
which  we  are  all  agreed,  that  the  paper  itself  was  dated  oa 
the  16th  of  July  1792^  and  that  it  appeared  in  the  Momii^ 
Chronicle  on  the  25th  of  December  1792.  It  was  then  pre* 
sented  to  the  public  with  a  variety  of  other  advertisikmentSi 
which  it  will  be  proper  for  you  to  peruse,  and  for  Halt  p^r^ 
pose  you  will  carry  out  the  paper  with  you,  if  you  find  it  ne-> 
cessary  to  withdraw,  10  order  to  see  what  the  intent  of  the 
Defendants  was  in  publishing  diis  paper.  A  bill,  I  atsb  ad- 
mit, passed  into  a  law,  the  last  session  of  Parliametit,  vpon 
the  subject  of  libels  ;  but  it  would  be  exceedingly  onfogHliate 
for  the  subjects  of  this  country,  if  my  Leamefd  Friendaielliy- 
self  were  to  be  allowed  to  give  evidence  in  a  coiirt  of  justice  (^ 
of  what  was  our  intention  in  passing  that  bill.  The  bill  has  ^ 
now  become  a  solemn  act  of  the  Legislature,  and  must  speak 
foi^  itself  by  its  contents;  but,  however;'khas,'iii  my  opinion, 
done  what  it  was  intended  to  do.  It  refeiS  the  quesdoti  of 
guilt  to  the  Jury  in  cases  of  libels,  precisely  as  in  eveiy  other 
criminid  case.  My  Learned  Friend  has  insisted,  that  criifu- 
nal'  intention  is  matter  of  fact  mixed  with  triattcr  of  lirw.  t 
agt«e  to  this  description ;  but  then  the  law  says  thait  siichand 
sueh  facts  are  evidence  of  such  and  such  intention.  Treason, 
for  instance,  depends  upon  intention;  but  such  and  such  atts 
are  evidence  of  a  criminal  intention;  and  if  the  Jury  entef-^ 
tain  any  doubts  upon  any  part  of  the  charge,  bis  Lordship  wiB 
only  do  his  duty  by  giving  them  his  advice  and  directioB, 
which  will  be,  that  he  who  does  such  and  such  thingsv  if  be 
does  diem  with  a  crimilial  intention,  is  amenable  to  ^e  iinr, 
and  that  such  and  such-  acts  are  evidence  of  the  criminid  in- 
tention ;  and  then  the  Jury  must  decide  upoh  thait  evidettce, 
and  upon  that  advice,  whether  the  Defendant  was  or  ^aifoot 
guilty  $  so  sa)rs  Mr.  Erskine,  and  so  I  say;  for  it  is  a  matter 
of  plain  common  sense,  coming  home  to  the  understanding  of 
every  man.  Mr.  Erskine  has  contended,  diat  the  Jury  must 
not  draw  the  inf^ence  of  criminal  intention  froiti  the  mcie 
fact  of  publishing  a  paper.  Cet^inly  not ;  but  they  may  diaw 
the  inference  of  guilty  intention,  if  they  discover  in  the  con- 
tents of  the  paper  a  wicked  and  malicious  spirit,  evidentlf 
pursuing  a  bs^d  object  by  unwarrantable,  means;  If  I  sbodd 
put  a  paper  into  tne  hands  of  the  Juryy  desiring  them  to  ^ 
my  J^earned  Friend  to  deaths  woqld  not  that  prove  an  evilut- 
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tention  agamat  my  Friend's  life  \  In  all  cases  of  publicatio&f 
containing  any  thing  improper,  the  bad  intention  of  the  person 
publishing  was  clear,  unless  on  his  own  part  he  could  provo 
the  contrary.  Such  has  always  been  the  law  of  £nglandi  i^ 
criminal  cases  of  this  description*  Mr.  Ei-skine  has  desired 
you  to  carry  out  the  paper,  and  look  at  the  other  advertise- 
ments ;  upoa  this  I  am  bound  to  remark,  that  there  ie  not  one  ' 
of  them,  except  that  in  question,  which  is  not  dated  in  the 
month  of  December,  while  this  advertisement  is  dated  <m  the 
16th  of  July,  though  it  did  not  find  its  way  into  the  Morning 
Chronicle  until  the  end  of  the  month  of  December.  How 
that  came  to  happen  I  cannot  tell ;  it  must  be  left  to  you  to- 
determine ;  but  it  does  appear  that  at  a  very  critical  moment^ 
to  the  constitution  of  this  country,  it  was  brought  out  to- 
counteract  the  intention  and  effect  of  all  the  other  declarations- 
in  support  of  Government*  At  what  time  the  Defendants  re- 
ceived the  paper  in  question,  they  had  not  attempted  to  prove* 
Why,  if  they  received  it  in  July,  they  did  not  then  insert  it^ 
they  did  not  say*  They  had  brought  no  exculpatory  evidence 
whatever  to  account  for  the  delay*  It  was  urged  that  the  De» 
fend^nts  only  published  it  in  the  Way  of  business^  as  an  adver- 
tisement, and  therefore  they  could  not  be  said  to  be  guilty ;  if 
I  should  be  brought  to  admit  this  as  a  sufficient  apswer,  and 
never  institute  a  prosecutioii  where  such  was  the  case,  I  should, 
in  QO  doing,  deliver  the  Jury,  and  every  man  in  this  country, 
to  the  mercy  of  every  newspaper  printer  in  this  kingdom,  to 
be  traduced  and  vilified,  just  as  the  malice  of  any  man,  who 
chose  to  pay  for  vending  his  own  scandal,  should  dictate;  I 
therefore  entreat  you  to  bring  the  case  home  to  your  own 
bosoms,  and  to  act  for  the  public,  as  in  such  an  in3tance  you 
would  wish  to  act  for  yourselves*  I  must  likewise  say,  that  if 
you  ai^  to  look  at  the  intention  of  the  Pefendants  in  the 
other  matter  contained  in  the  same  paper,  you  will  find  various 
stroiig  and  even  intempersite  things*  Among  otliers,  you  wiU 
find  we  following,  which,  if  it  did  not  show  a  seditious,  did 
not  breathe  a  very  temperate  spirit ;  ^^  Well  might  Mr*  Fo^ 
^^  call  this  the  most  momentous  crisis  that  he  ever  heard  of  iii 
^^  the  history  of  England ; .  for  we  will  venture  to  say,  there  is 
^^  not  any  one  species  of  tyranny,  which  might  not,  in  thejjire- 
^^  sent  day,  be  tried  with  impunity ;  no  sort  of  oppression 
^^  which  would  not  find,  not  merely  advocates, but  supporters; 
^^  and  never,  never  in  the  most  agitated  moments  of  our  lus- 
*^  tory,  were  men-so  universally  tame,  or  so  despicably  feeble." 
This  paragraph  is  no  advertisement;  it  came  fr#m  no  So- 
ciety ;  and  will^  I  take  it  for  granted^  not  be  disavowed  by  the 
Defendant* 
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Upon  the  question  of  a  reform  of  Farliamenty.  I  remain  of 
the  same  (pinion  which  I  have  always  entertained;  and  what- 
ever may  have  been  said  or  thought  by  Mn  Fox,  Mr.  Pitt, 
the  Duke  of  Richmond,  the  late  £arl  of  Chatham,  or  the  late 
Sir  George  Saville,  or  by  any  man,  let  his  authprity  have  been 
ever  so  great,  never  wlule  I  live  will  I  consent  to  vote  for  a 
reform  in  Parliament,  until  I  see  something  specific  to  be 
done,  and  can  be  very  sure  that  the  good  to  be  gained  will 
nuke  it  worth  while  to  hazard  the  experiment. 

In  this  way  of  thinking  I  am  the  more  confirmed,  from  the 
circumstance,  that  of  all  the  wise  and  excellent  men  who  have 
at  different  times  agitated  the  question  of  reform,  none  of 
them  have  ever  been  able  to  agree  upon  any  one  specific  plan* 
AsA  I  declare,  that  I  would  rather  suffer  death  tnan  consent 
to  open  a  door  for  such  alterations  in  the  government  of  this 
countryt  as  chance  or  bad  men  might  direct ;  or  even  good 
men,  misled  by  bad,  mig^t,  in  the  first  instance,  be  inclined  to 
adopt*  I  shudder,  indeed,  when  I  reflect  on  what  have  been 
the  consequences  of  innovation  in  a  neighbouring  comitry. 
The  many  exqellent  men  who  there  began  to  try  expenments 
on  government,  confining  their  views  within  certain  limits  of 
iB^oderation,  and  having  no  other  object  than  the  public  good, 
little  did  they  foresee  in  their  outset  the  excesses  and  crimes 
which  would  follow  in  the  progress  of  that  revolution,  of 
which  they  were  the  authors,  and  of  which  they  were  them- 
selves destined  to  become  the  victims.  They  are  now  lying 
in  the  sepulchres  of  the  dead,  and  the  tombs  of  mortality;  and 
most  willingly,  I  am  persuaded,  would  they  have  consigned 
themselves  to  tlfeir  fate,  if,  by  their  death,  they  could  have 
saved  their  unhappy  country  from  the  horrors  and  miseries  jA 
that  dreadful  anarchy  into  which  it  has  fallen.  Never,  with 
such  e3uunples  before  my  eyes,  will  I  stake  the  blessinp 
which  we  possess  under  the  government  of  this  country,  upoa 
the  precarious  consequences  of  innovation ;  nor  consent  to  any 
alteration,  of  which,  whatever  may  be  stated  as  its  object,  tbe 
precise  effects  can  never  be  ascertained.  Indeed,  I  must  think 
that  my  friend  Mr.  Erskine,  in  his  propositions  with  respect 
to  a  reform,  allows  Himself  to  talk  like  a  child,  and  dpes  not 
sufficiendy  consult  that  excellent  judgment  which  he  dispIajB 
upon  every  other  occasion.  But  let  me  entreat  him  to  reflect 
on  the  situation  in  which  both  of  us  are  now  placed,  vA 
which,  if,  twenty  years  ago,  any  person  told  me  I  sbouM 
have  attained,  I  shoidd  have  regarded  it  as  madness*  If  w^ 
by  our  industry  (my  Friend,  indeed,  with  the  advantage  of  hii 
superior  talents),  have  acquired  a  degree  of  opulence  and  dis- 
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tinctioQ,  which  we  could  not  reasonably  have  looked  for,  let 
us  be  tlmkful  to  that  government  to  whose  protection  and 
favour  we  are,  in  a  great  measure,  indebted  for  our  success. 
And  do  not  let  us,  by  any  rash  attempt  upon  our  constitution,  pfut 
it  out  of  the  power  of  our  children  to  rise  to  similar  situations, 
or  deprive  them  of  those  blessings  which  wehsiveoursdves  so 
signaUy  experienced*     Do  not  let  us  pull  do^^  a  fabric  which 
has.  been  the  admiration  of  ages,  and  which  it  may  be  impos- 
sible to  erect  anew.     Let  me  again  call  your  attention  to  the 
paper  upon  which  this  prosecution  is  founded.     (Here  Mr. 
Attorney  General  read  several  extracts  from'  the  Declaration.) 
After  what  you  have  heard,  I  think  it  is  impossible  tt>  doubt 
of  the  libellous  tendency  of  this  publication.     It  states,  as  I 
have  already  said,  the  whole  of  our  govemn^ent  as  one  maisa 
of  grievances  and  abuse;  whitest  does  not  io  much  as  enu- 
merate a  single  blessing  or  advantage  with  which  it  is  attend- 
ed. It  represents  it  as  corrupt  anft'oppressive  in  every  branch, 
as  polluted  in  its  very  source,  its  legislature,  and  its  courts  of 
justice.  What,  I  ask,  can  be  supposed  to  be  the  spirit  by  whith 
^uch  representations  are  dictated,  and  \he  consequences  to 
which  tney  are  calculated  to  lead  ?     Can  you  admit  such  re- 
presentations to  have  been  brought  forward  bonajide^  and  from 
^  no  other  motive,  than  the  wish  to  procure  a  peaceable  andle- 
gal  redress  of  grievances  ?      If  you  can  admit  this,  you  will 
of  course  find  the  Defendants  not  guilty.     But  if  it  shall  ap- 
pear otherwise,  let  me  remind  you  of  that  duty  which  you 
owe  to  the  public,  with  whose  safety  and  protection  you  are 
intrusted,  and  whose  interests  you  are  to  consult  in  the  ver- 
dict which  you  shall  give.      Let  me  remind  you  of  the  neces- 
sity of  checking,  in  proper  time,  the  spirit  of  sedition,  and 
frustrating  the  designs  of  the  factious,  before  it  be  too  late. 
Let  me  conclude  with  observing,  that  I  have  brought  forward 
this  prosecution  as  a  servant  of  the  public,  influenced  by  my 
own  judgment,  and  acting  from  what  I  conceived  to  be  my 
duty.     Ihad no  other  view  than  the  public  advantage ;  and 
should  you  be  of  opinion  that  the  Defendants  ought  to  be  de- 
clared not  guilty,  I  trust  you  will  acquit  me  of  any  intention 
of  acting  either  impertinendy  with  respect  to  you,  or  oppres- 
sively to  the  Defendants.      I  shall  then  retire,  conscious  of 
having  done  my  duty  in  having  stated  my  opinion,  though 
inclined,  in  deference  to  your  verdict,  to  suppose    myself 
mistaken. 
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JLor^  Kenyan  then  gave  a  Charge^  in  substance  <u  follows : 

GENTLEMEN   OF  TH£  JURY, 

THERE  are  no  cases  which  call  forth  greater  ezcr- 
tions  of  great  abilities  than  those  that  relate  to  political 
libels*  And  as  this  cause,  both  on  the  part  of  the  pro- 
secution, and  also  on  behalf  of  the  Defendants,  has  been  so 
amply  d^iscussed  that  the  subiect  is  exhausted,  t  should 
(have  satisfied  myself  with  what  nas  been  already  smd,  if  there 
was  not  a  duty  lying  on  me,  which  by  the  law  of  the  hnd 
St  is  incumbent  on  me  to  discharge* 

The  liberty  of  the  press  has  always  been  and  has  justly 
been  a  favourite  topic  with  Englishmen.  They  have  looked 
at  it;  with  jealousy  whenever  it  has  been  mvaded;'and 
though  a  licenser  was  put  over  the  press,  and  was  sufiered 
to  exist  for  some  years  after  the  coming  of  Williain,  and 
after  the  Revolution,  yet  the  reluctant  spirit  of  Eng^sh  liber- 
ty called  for  a  repeal  of  that  law;  and  from  that  time  tothi^ 
it  has  not  been  shackled  and  limited  more  than  it  ought 
to  be. 

Gentlemen,  it  is  placed  as  the  sentinel  to  alarm  us,  when 
any  attempt  is  made  on  our  liberties ;  and  we  ought  to  be 
watchful,  and  to  take  care  that  the  sentinel  is  not  abused 
and  converted  into  a  traitor.  It  can  only  be  protected  bjr 
being  kept  witliin  due  limits,  and  by  our  doing  those  thiags 
which  we  ought,  and  watching  over  the  liberties  of  the  peo* 
pie;  but  the  instant  it  degenerates  into  licentiousness,  we 
ought  not  to  suffer  it  to  exist  without  punishment.  It  is  there- 
fore for  the  protection  of  liberty,  that  its  licentiousness  is 
brought  to  punishment. 

A  great  deal  has  been  said  respecting  a  reform  of  Fariia- 
ment,  that  is,  an  alteration  of  Parliament.  If  I  were  caDcd 
upon  to  decide  on  that  point,  before  I  would  pull  doira 
the  fabricf  or  presume  to  disturb  one  stone  in  the  8tructiut» 
I  would  consider  what  those  benefits  are  which  it  seeks,  and 
whether  they,  to  the  extent  to  which  they  are  asked,  ougbtto 
be  hazarded  j  whether  any  imagipary  reform  ought  to  he 
adopted,  however  virtuous  the  breast,  or  however  able  Uk 
head,  that  might  attempt  such  a  reform.  I  should  be  s 
little  afraid,  thut  when  the  water  was  let  out,  nobody  coi^ 
tell  how  to  stop  it ;  if  the  lion  was  once  let  into  the  house, 
who  would  be  found  to  shut  the  door  ?  I  should  first  fed 
the  greater  benefits  of  a  reform,  ai^d  should  not  ha^urd  oiff 


yVW  of  yamea  Perty  ^nd  Another.  4di 

present  blessings  out  of  a  capiicions  humour  to  bring  at>out 
such  a  measure. 

The  merits  or  demerits  of  the  late  law  respecting  libels  I 
llhall  not  enter  into,  ft  is  enough  for  me  that  it  is  the  law  of 
the  land,  which  by  my  oath  I  am  bound  to  give  effect  to,  and 
it  commands  me  to  state  to  Juries  what  my  opinion  is  res- 
pecting this  ot  any  other  paper  brought  into  judgment  before 
them.  In  forming  my  opinion  on  this  paper,  or  on  any  other, 
before  I  arrive  at  a  positive  decision  on  that  poim,  I  would 
look  about  and  see  what  the  times  were  when  the  publica- 
tion took  place.  I  would  look  at  all  tfie  attendant  circum- 
stances, and,  with  that  assistance  I  would  set  about  to  ex- 
pound the  paper.  The  observations  which  this  cause  calls  for, 
form  a  part  of  the  notorious  history  of  the  country.  How 
long  this  paper  was  penned  before  it  appeared  in  this  news*- 
per,  I  know  not ;  the  25th  of  December  is  the  day  when 
It  was  published,  and  it  is  dated  the  16th  of  July  1792. 

Gentlemen,  you  will  recollect  the   appearance  of  public 
affairs,  and   the  feelings  of  every  mind   in  the  country  at 
the  time  that  Parliament  met,  and  for  some  time   after,  in 
December  last.      I  do  not  know  whether  I  colour  the  pic* 
ture  right,  when  I  'say  veiy  gloomy  sensations  had  per- 
vaded the  whole  country.     It  is  for  you  to  say  whether  at 
that  time  there  were  not  emissaries  from  a  neighbouring 
countiy  making  their  way,   as   well  as  they  could,  in  this 
country.     It  is  for  you  to  say,  looking  at  the  great  anarchy 
and  confusion  of  France,  whether  they  did  not  wish  to  agi- 
tate the  minds  of  all  orders  of  men,  in  all  countries,  and  to 
plant  their  tree  of  libertv  in  every  kingdom  in  Europe.     It 
is  for  you  to  say  whether  their  intention  was  not  to  eradi- 
cate every   kind  of  government  that  was  not  sympathetic 
with  their  own. .  I  am   botmd.  Gentlemen,  to  declare  my 
opinion  on  this  paper,  and  to  do  so  I  must  take  within  mv 
consideration   all  the  circumstances  of  the  time   when    it 
appeared.     I  have  no  hesitation  in  saying  then,  that  they 
were  most  gloomy  ^— The  country  was  torn  to  its  centre  by- 
emissaries  from  France.     It  was  a  notorious  fact-— every  man 
knows  it— I  could  neither  open  my  eyes  nor  my  ears  with- 
out seeing  and  hearing  them.     Weighing  thus  all  the  circum- 
stances, that,  though  dated  in  July,   it  was   not  published 
till   December,  when  those  emissaries  were  spreading  their 
horrid  doctrines ;  and  believing  there  was  a  great  gloomi- 
ness in  the  country ,«-«<*and  I  must  shut  my  eyes  and  ears  it  I 
did  not  believe  that  there  was ;— -believing  also  that  there 
were  enussaries  h^gai  France,  wishin^^to  spread  the  maxims 
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prevalent  ia  that  country,  in  this  ;-^bdieviiig  dia£  tdr 
minds  of  the  people  of  this  country  were  much  agita* 
ted  by  theses  pcditical  topics,  of  which  the  inass  of  the 
population  never  can  form  a  true  judgment ;— -and  reading 
this  paper,  which  appears  to  be  csdculated  to  put  the  peo- 
ple in  a  state  of  discontent  with  every  thing  done  in  dib 
country  :*<— I  am  bound  on  my  oath  to  answer,  that  I  ^bisk 
this  paper  was  published  wi]th  a  wicked,  malicious  intent  to 
vilify  the  government,  and  to  make  the  people  disooo- 
tented  with  the  constitution  under  which  they  live«— Hut 
is  the  matter  charged  in  the  Information  ;-'-tfaat  it  was 
done  with  a  view  to  vilify  the  constitution,  the  laws,  and  the 
gotemment  of  this  country,  and  to  iufuse  into  the  minds  of 
his  Majesty's  subjects  a  belief  that  they  were  expressed, 
and  on  this  ground  I  consider  it  as  a  gross  and  seditious  li* 
bel.    This  is  the  question  put  to  you  to  decide* 

It  is  admitted  the  Defendants  are  the  proprietors  of  the 
paper  in  which  this  address  was  published. 

There  is  one  topic  more.  It  is  said  they  were  not  the  9M^ 
thors  of  the  address,  and  that  it  got  inadvertently  into  their 
paper*  It  never  was  doubted,  and  I  suppose  it  never  will  be 
doubted,  that  the  publishers  of  a  newspaper  are  answerable 
for  the  contents  of  it.  Those  who  think  most  favouraUy 
for  the  Defendants,  will  go  no  farther  than  to  say,  that  the 
parties  publishing  ought  to  give  an  account  how  they  pubUsh- 
ed  it,  and  if  there  is  any  thing  baneful  in  the  <*ontents,  ID 
show  how  it  came  to  them,  and  whether  it  was  inserted  inad- 
vertentl}^  or  otherwise.  If  any  thing  of  that  sort  had  been 
offered,  I  certainly  should  have  received  it  as  evidence. 
But  nothing  of  the  kind  has  been  offered,  and  the  Defendants 
stand  as  the  proprietoi:s  and  publishers  of  the  paper,  with- 
out the  slightest  evidence  in  alleviation  being  offered  in  their 
favour. 

It  is  not  for  human  judgment  to  dive  into  the  heart  of 
man,  to  know  whether  his  intentions  are  good  or  eyil.  We 
must  draw  our  conclusions  with  regard  to  his  intentions  froa 
overt  acts ;  and  if  an  evil  tendency  is  apparent  on  the  face  of 
any  particular  paper,  it  can  only  be  traced  by  hunum  judg- 
mtnt  prima  facie  to  a  bad  intention,  unless  evidencei  is  brouglit 
to  prove  its  innocence.  This  cause  is  destitute  ^of  any  prooC 
of  that  kind. 

.  It  is  said  that  this  paper  contains  other  advertiaements  and 
paragraphs  ;  and  therefore  from  the  moral  good  ^tendency  of 
the  whole,  for  aught  I  know  to  the  contniiy,  you  ar«  to  extract 
an  opinion,  that  the  meaning  was  nothad.^   I  cant^  say  that 
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the  tvavdliiig  into  advertisements,  which  have  nothing  to  do 
with  this  business,  is  exactly  the  errand  jrou  are  to  go  upon. 
From  this  paper  itself^  and  all  the  contents  pf  it^  you  will 
extract  the  meaning;  and  if  upon  the  whole  vou  should  think 
the  tendency  of  it  is  good,  in  my  opinion,  the  parties  ought 
to  be  acquitted.  But  it  is  not  sufficient  that  there  should  be 
in  this  paper  detached  good  morals  in  part  of  it,  unless 
they  gave  an  explanation  of  the  rest.  The  charge  will  be 
done  away,  if  those  parts  which  the  Attorney  General  has 
stated  are  so  explained  as  to  leave  nothing  excepted* 

There  may  be  morality  and  virtue  in  this  paper;  and  yet, 
apparently^  iatet  anguta  in  kerba.  There  may  be  much  that 
is  good  in  it,  and  yet  there  may  be  much  to  censure.  I  hive 
told  you  my  opinion.  Gentlemen,  the  constitution  has  in- 
trusted it  to  vou,  and  it  is  your  duty  to  have  only  one  point 
in  view-— Without  fear,  favour,  or  affection,  without  regard 
either  to  the  Prosecutor  or  the  Defendants,  look  at  the  ques- 
tion before  you,  and  on  that  decide  on  the  guilt  or  innocence 
of  the  Defendants* 


The  Jury  then  withdrew :  it  was  two  o'clock  in  the  aftei*- 
noon.  The  Noble  and  Learned  Judge,  understanding  that 
they  were  divided  and  likely  to  be  some  time  in  making  up 
their  minds,  retired  from  the  bench,  and  directed  Mr.  Lowten 
to  take  the  verdict.  At  seven  in  the  evening  they  gave  notice 
that  they  had  agreed  on  a  special  verdict,  which  Mr.  Lowten 
could  not  receive ;  they  went  Up  in  coaches,  each  attended 
by  an  officer,  to  Lord  Kenyorls  house ;  the  special  verdict 
was 

Guilty  of  publiahinffy  but  xtnth  no  malieiona  intent. 

Lord  KenYon. — I  cannot  record  this  verdict ;  it  is  no  vct-^ 
diet  at  all. 

The  Jury  then  withdrew— and,  after  sitting  in  discussion, 
till  within  a  few  minutes  of  five  in  the  morning,  they  found  n 
general  verdict  of— Not  Gtrn^TV. 
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SPEECH 
JAMES  HADFIELD 

m  THE  COURT  OF  KmO*S  BENCH,  ON  A  TRIAL 

AT  BAB, 

« 

OH  THB  26th  OF  AFEIL9  A.  O.   1800. 


PREFACE. 

TEOB  0oauiem  ^  Hu  trial  ^  Jmu$  HuMMf§r  high  trtOMi, 
m shesimg aithe  Kktg,  at  Drurjf-Ltme  plu^^^kmise^  is  too  mU  r^ 
wmmtered  to  refidrt  mmk  9rdo4;€.  AU  ike/acts^  beoideM^  whieh  iei 
to  Hu  ProaoeuHomj  m^  fMh  embi  m  ikt  oeqtAial  of  Ae  Drfm^ 
JmUjOmihegromtd^ki$hmoit^^€oni$nUiedthsaeiMnder 
ioMrfmomiit^  anfidljf  iOmUd  in  ike  foUoming  dtfam  iy  hio 
CommeL 

The  etteceos^  iooue  ofihie  trial,  motnfflisUmiing  Ou  warm  amd 
jmei  iaierut  fokkk  Ae  nhde  nation  iook  inUuUfe  of  a  Prmee. 
foko  hadftigmodm  tkeir  e^ittionofor  ao  mang  jfears^  must  ever  he 
oonndered  ao  a  nwoi  oirikmg  kutanee  if  thai  ^oel^  ddiheraie^  and 
impartial  administration  efjuutiee^  whuk^  since  the  glorious  Reooln' 
tion  f/orweeango no htgher^J has  dishnguishedihis  country.  What 
renders  this  Speeds  the  more  interesting  and  intportanti  is  the  few 
instances  which  have  occurred  in  our  Courts^  where  it  has  become 
net^usary  to  consider^  and  with  the  utmoit  precision  to  determine^ 
in  what  cases  mental  derangement  ought  to  be  held  to  emancipate 
such  unhappy  j^sons from  responsibility  to  Uu  laws^for  acts  of  great 
atrocitf<md  violence.  It  is  by  no  meeu^^-every  departurefrom  sound 
reason  and  intellect^  iJfough  sujfUient  to  ground  a  commission  ef 
bmaeyj  and  to  deprive  an  indivubial  of  the  management  of  his  con" 
eems  that  would  delioer  him  from  an  indictment  of  murder^  or  other 
criminal  act  of  violence  ;  the  act  itself  must  appear  to  have  been 
committed  under  the  full  ^Umiinion  of  insa$nty;  qnd  Lord  Ers* 
Une  therefore  took  his  stand  upon  the  surest  and  safest  ground^ 
as  it  rdated  to  the  safety  if  (he  public:  and^  therefore^  ike  surest  and 
sexiest  for  tiu  unhappy  Prisoner;  havings  probably^  a  full  soon- 
nty  in  bringing  hio  case  Orithin  his  principley  as  appearedbyAe 
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result  rfAe  Uialy  he  todk  his  daim  of  (mputii^  as  low  m  powMt 
and  frcperly  nuAUamed  tkeprvMege  of  indemmUyfar  ihne  ^islem^ 

aotnimian 


'•edpersons  only,  who  eommt  crimes  tmder  the  dmnimon  efmox' 
M  deluBioDs ;  biUbjfnc  means  extending  to  those  mhose  insani^ 
idUiottt  dtln»mif  is  principal^  characterised  igf  yiolence  and  torbii- 
lent  passion.  The  prtncifkU  is  of  the  tdmost  inunnianei^  and  tkt 
more  so  from  the  assent  which  it  received  from  the  Court  cfEini^t 
Benchy  onasdemn  trial  at  the  Bar^  Lara  Kenyvn  appearedwmk 
against  the  Prisoner^  in  the  course  of  the  evidence  for  ike  Cri^i 
hit  after  the  disclosure  of  the  f/rincipal  on  which  mis  Ajftacc  iocs 
grounded^  and  the  statement  of  the  evidence  which  wotJmSegtom 
to  support  it,  he  became  convinced^  as  ii  was  proceeded  cm  /  and 
<W  its  coming  up  to  Ae  principal  facts  detaiUd  t»  thcfoHimng 
Speech^  his  Lordship  wUh  that  justice  and  feeling  which  iwdmint 
fy  marked  his  character^  delivered  his  opimon  to  the  Atiofm^Qm' 
oral  fas  the  opimon  of  ihe  whole  Comi,J  thai  Ac  tried  chsald 
not  be  farther  proceed^  in  ;  which  hdng  acpmcccdim  tj^thspre- 
sent  Lord  Rede^bdcy  ^un  Attomej^encral,  akd  the  oAcr  Cotmsel 
fnrihcCrowny  no  repbf  was  made  to  Ae  Prisoner's  drfpmo  emdiu 
was  acquitted. 

It  was  said  at  the  time  that  Ou  very  learned  Cousisd  for  tk  CrMni 
were  net  entirdy  satisfied  with  the  view  taken  of  the  eaae  h^  At 
Court  (but  (f  Uie  truth  of  which  we  have  no  means  of  i 
tion.J  Be  matt  however  asit  may — it  is  one  of  the  ncbtest^ 
in  thepractice  if  our  criminallawy  that  alAough  Counsel  wrs  bgitt 
means  bound  to  acquiesce  in  an  cptnton  by  the  Judges^  adoerse  Itf  « 
^Prisoner  upon  a  capital  trial;  yet  when  ihe  opimon  is  injfmkr 
of  Ufe — above  aUy  upon  the  view  taken^  even  iy  a  simg^  %ahi 
timch  more  by  a  whole  Courts  upon  the  evidence  iji  die  fit^ v- 
cused;  it  would  not  be  considered  consonant  to  Ae  nniMiHamiiilii 
tic  ofourlawsfor  the  ministers  of  the  Crown  to  step  keyoodta 
Juices  inOu  demand  of  criminal  justice. 
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MR.  BRSXmFS  SPEECH  FOR  JAMES  HADFIELD. 

Gentlemeii  of  the  Jury, 

X  HE  scene  which  we  are  engaged  in,  and  the  duty  which 
I  am  not  merely  privileged^  but  appointed  by  the  authori* 
ty  of  the  Court  to  perform,  exhibits  to  the  whole  civi- 
lized  world  a  perpetual  monument  of  our  national  jus- 
tice* 

The  transaction,  indeed,  in  every  part  of  it,  as  it  stands 
recorded  in  the  evidence  already  before  us,  places  our  country, 
and  iu  government,  and  its  inbabitai^,  upon  the  highest  pin- 
aadeof  human  elevation.  It  am>ears,  that  upon  the  l^thda^  of 
May  last,  his  Majesty,  after  a  reign  of  fortjr  years,  not  mere- 
ly in  sovereign  power ^  but  spontaneously  in  the  very  hearts 
of  his  people,  was  openly  shot  at  (or  to  all  appearance 
shot  at)  in  a  public  theatre  in  the  centre  of  hb  capital,  and 
amidst  the  loyal  plaudits  of  his  subjects,  yet  not  a  hair  . 

OF   THE   HEAD  07   THE   SUPPOSED  ASSASSIN  WAS   TOUCHED.     • 

In  this  unparalleled  scene  of  calm  forbearance,  the  King 
himself,  though  he  stood  first  in  personal  interest  and  feel- 
ing as  well  as  m  command,  was  a  singular  and  fortunate  exam«  % 
pkif— The  least  appearance  of  emotion  on  the  part  of  that  au- 
gust personage  must  unavoidably  have  produced  a  scene  quite 
different,  and  far  less  honourable  than  the  Court  is  now 
witnessing;  but  his  Msyesty  remained  unmoved,  and  the 
person  apparently  offending  was  only  secured,  without  injury 
or  reproach^  for  the  business  of  this  day. 

Gentlemen,  I  agree  with  the  Attorney-General  (indeed 
there  can  be  no  possible  doubt,)  that  if  the  same  pistol  had 
been  maliciously  fired  by  the  Prisoner  in  the  same  theatre, 
at  the  meanest  man  within  its  walls,  he  would  have  beeu 
brought  to  immediate  trial,  and,  if  guilty,  to  immediate  exe- 
cution. He  would  have  heard  the  chsirge  against  him  for 
the  first  time  when  the  indictment  was  read  upon  his  ar-  ^ 
raignment.— He  would  have  been  a  stranger  to  the  names 
and  even  to  the  existence  of  •  those  who  were  to  sit  in 
judgment  upcm  him,  and  of  those  who  were  to  be  the  wit- 
nesses against  him ;  but  upon  the  charge  of  even  this  nrnr* 
derotis  attack  upon  the  King  himself,  he  is  covered  all 
over  with  the  armour  of  the  h^m    He  hs^s  been  provi- 
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ded  with  Couiisei  by  the  King's  own  Jiidg^,  and  not  of 
their  choice,  but  of  hU  own.  He  has  luid  a  copy  of  the  in- 
dictment ten  days  before  this  trial. — ^He  has  had  the  names, 
descriptions,  and  abodes  of  all  the  Jurors  returned  lo  ths 
Cowt  I  md  the  hicheH  privilege  of  pegic^mptOfy  <;ballcfigo 
derived  from,  and  sa&ly  directed  by  that  jbdulgence.  He  has 
had  the  same  description  of  sv^  witMM  wlio  could  be 
received  to  accuse  him^  and  there  must  at  this  hour  be  tmi^ 
the  testimony  against  him  as  would  be  legally  «oinp«teftt  to 
establish  his  guut  on  a  aimilaor  pro%ecutio|i  by  tho  meiDeit  and 
most  helpless  of  mankind. 

Qeatlemen,  when  this  melanchohr  cataftrephe  happoMd, 
and  the  Prisoner  was  arraigned  for  trial,  I  remember  tp 
have  said  to  some  now  preseni,  diat  it  was^  at  first  ww, 
difficult  to  bring  those  indulgent  exceptions  to  die^  geaafri 
rules  of  trial  within  {he  principle  which  dietaied  them  to 
ou9r  humane  ancestors  in  ca^s  of  treasons  wgtiBst  ^be  jmh 
Utieal  government,  of  of  rebellion  conspiracy  against  the 
person  of  the  King.  In  thesf  cases,  the  pasaiona  and  inter- 
ests of  great  bodies  of  powerful  men  being  engaged  and 
agitated,  a  counterpoise  became  neceesary  to  give  eompo- 
sure  and  impartiality  to  criminal  tribunals  ;  but  a  mere 
derous  attack  upon  the  King's  person,  not  at  9II 
nected  with  his  political  chaiacter,  seemed  a  caae  to  ht 
ranged  and  dealt  with  like  a  similar  attack  upon  any  pii- 
vate  man. 

But  the  wisdom  of  the  law  ia  greater  than  any  ^mai^s 
wisdom  ;  how  much  more,  therefore,  than  mine  !  An  altiik 
upon  the  King  is  considered  to  be  parricide  against  the-sMe, 
and  the  Jury  and  the  witnesses,  and  even  the  Judges,  are 
the  children.  It  is  fit,  on  that  account,  that  there  ahoaU 
be  a  solemn  pause  before  we  rush  to  judgment;  and  wkat 
can  be  a  more  sublime  spectacle  of  justice  than  to  see  a  sttlih 
table  disqualification  of  a  whole  nation  for  a  limited  period, 
a  fifteen  day's  quarantine  before  trial,  lest  the  mind  skedd 
be  subject  to  the  contapon  of  partial  affections  !* 

From  a  prisoner  so  protected  by  the  benevolence  of  oar 
institutions,  the  Utmost  good  faith  would,  oti  his  paft,  be 
due  to  the  public  if  he  had  consciousness  and  reason  tort- 
fleet  upon  the  obligation. — ^The  duty,  therefore,  devcdves  cis 
me^  and  upon  my  honour^  it  shall  be  fulfilled*  I  will  emnkjr 
no  artifices  of  speech.— I  clium  only  the  strictest  protoftioB 
of  the  law  for  the  unhappy  man  before  you.—- 1  should  iP* 

""  There  must  be  fifteen  days  between  ftrnOgmnent  and  trkd. 

'lift    ^ 
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deed  be  ashamed  if  I  wer^  to  8«f  imy  ihhg:  itf  ths  illl^ 
in  the  abstract  by  which  he  is  to  be  judged,  whi^h  I  did  not 
honestly  fed ;  and  I  am  scnrry,  theit^fbre,  thftt  the  subject  ik 
to  difficult  to  handle  With  brevity  and  prectsiofi.  lifdeedi 
if  it  could  be  brought  to  a  dear  and  rtiAple  ct-il«ri«{ti|  if4dth 
could  adflsit  of  a  dry  adttiissiou  or  eontradietidb,  there 
might  b^  very  HtUe  cUffereoce,  ferhapi  ndnd  at  ally  h€tWBm 
Alt  Attoniey«-Geiienil  imd  myself,  upoo  the  priudples  VMth 
ought  to  goverfi  your  verdict  t  but  this  is  not  possible,  and  I 
uttky  therefore,  under  the  necessity  of  subHiitting  to  yoU,  and 
to  the  Judges,  for  their  direction  (and  at  gr<^ter  length  HhM  I 
widi,)  how  I  uackrstand  this  diffltult  and  momefitous  s«^ 

The  law,  as  it  regards  this  modt  unrfbrtUMte  in(btititjr  of  idie 
huflAun  mind,  like  me  laur  id  alt  la  brafiehes,  drtms  dt  the  ut- 
most degree  of  precision  |  but  there  iu-e  some  subjects,  as  I 
have  just  observed  to  you,  ad  the  present  is  onc^  cf  t^an, 
upon  which  it  is  extremely  difficult  to  be  preC;iiie»  Th6 
general  principle  is  clear,  but  the  applicatl<Ai  is  most  diffi- 

Clllt« 

It  Is  agreed  by  all  jurists,  Md  is  eitaMish^d  by  Che  laW 
of  this,  and  eveiy  other  country,  that  it  is  the  rkason  o^ 
iHMm  which  malcea  him  accountable  fer  his  actions  ;  atid  that 
Hhm  deprivation  of  reason  acquits  him  of  erime.-^This  prin* 
^ple  is  iadlfiiutable ;  yet  so  fearfully  tutd  wonderfully  ar6 
we  made,  so  infinitely  subtle  is  the  spiritual  part  of  our  beings 
MO  diffieidt  it  it  to  trace  with  accuracy  the  eiFect  of  diieased^ 
intellect  upon  human  Action,  that  I  may  appeal  to  dl  who 
hear  me,  Mrhether  there  are  any  causes  more  difficult,  or  which, 
indeed^  so  often  confound  the  learning  of  the  Judges  theni- 
acdves,  as  when  insairity,  or  the  effects  and  consequences  of 
insanity,  become  the  sctbjects  of  legal  coti«id«rati«ti  and 
iudgment.  I  shall  pursue  the  subject  as  the  Attorney  General 
MS  properly  discussed  it.  I  shall  consider  insanity,  as  it  annuls 
A  man's  dominion  over  property}  as  it  dissolves  his  contracts 
and  other  acts,  which  otherwise  would  be  binding ;  and  as  it 
takes  away  his  responsibility  for  crtme8«  If  I  could  df  KW  the 
Itae  in  a  moment  between  these  two  Views  of  the  subject, 
I  am  sure  the  Judges  will  do  me  the  justice  to  believe,  that 
I  would  fairly  and  catidldly  do  so  i  but  great  dlffitulties 
fveM  upou  my  mind,  which  oblige  me  to  take  a  different 
eowse* 

I  agree  with  the  Attorfiey  General,  that  thelaw,  in  neither 
civil  nor  criminal  cases,  will  measure  the  degrees  of  men^s 
understaadings-;  atid  thatt  a  tip^4  man,  however  much  below 
the  ordinary  standard  of  human  intellect,  is  not  only  respon- 
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sibb  for  crimes^  bot  is  boimd  by  las  contractB^  and  may  eaer- 
cise  dominion  over  his  property.  Sir  Joseph  Jek3^in  the 
Duchess  of  Qev^kaid's  case,  took  the  tctearlegii  ifialinc- 
tion,  "v^ten  he  sAdj  ^  The  law  will  not  measure^  tht^nsm  ff 
*^  meffs  c^cititij^o  as  IA^^€om90» 'mentis^'* 

Lord  Coke,  in  speakmg  of  th^  expressioot  vow  compos 

MENTIS,  says,  *^  Many  ibnesj  as  here^the  JMtiitwordtxfrat^ 

^  ses  the  true  senate  <and^caUeth  htm  not  amena^dtmtnBrfo^*^ 

^  9US,  hmMictts^  fifttmsj  stukusj  or  the  Hke^  for  neneompoe 

^  fnentis  is  the  mo^t  sure  and  legaL^^    He  dien^Hqrs,  ^  Aim 

H  eompos  mentis  is  of  four  sorts :  first,  ideotOy  wUch^  foom 

^  his  natipiitfy  by  a  perpetutd  infirmtt^  is  how  gommm  mx»- 

^  Tis ;  secondly  J  he  that  by  sicJknesSj  grief  or  other  accideMiy 

^^  wholly  loses  his  memory  and  understenmig' ;  third,  a  kamtic 

^^  that  hath  sometimes  his  understanding'^  and  sometimes -not  f 

^^  alifuando  gondet  Ittcidis   intervaUis;   and   ther^bre  he 

^  is  called  non  compos  merUis  so  long  as  he  heMnotnmder* 

/"  stan(&mg4^^ 

But  notwithstanding  the  precision  with  whidi  tfus  |;rest 
author  points  out  the  different  kinds  of  this  anluq)iiy  Buubdy, 
the  nature  of  his  work^  in  this  part  of  it,  dad  not  opan^  J^y 
iihistraiion  which  it  can  now  be  useful  Co  considefc.^  fan  Ui 
'  Fourth  Institute  he  b  mcure  parttcidar ;  but  the  admkaUe 
work  of  Lord  Chief  Justice  Hale,  in  which  he  rcjius  to  iLofd 
Coke's  Pleas  of  the  Crown,  renders  idl  other  attdtoriMs  oa- 
necessary* 

Lord  Hale  says,  ^'  Hiere  is  a  partial  insani^  of  mindi  aad 
.  ^^  a  total  insanity.    The  former  is  either  in  respect  to  ^iigif 
^  quoad  hoc  vel  illud  insanire*    Some  persons^  tlyit  havet 
^^  competent  use  of  reason  in  respect,  ot  some  aubjecis,  sie 
^^  yet  under  a  particular  dementia  in  respect  of  .some  paiti* 
u  cular  discourses,  subjects,  or  appliortioiis :    ae  eke  iiis 
^^  partial  in  respect  of  degrees  ;  and  thb  is  die  conifilio*  nf 
^^  very  many*  especially  melancholy  persona,  who  ibr  lbs 
^^  most  part  discover  their  defect  in  eiccesaive  feaxa  and 
'^^  grie£B,  and  yet  are  not  wholly  destituted  the  «tte  of  res- 
^^  son;  and  this  partial  insanity  seems  not  to  excttse  Aonis 
^^  the  committing  of  any  offbice 'for  its  matter  capital;  fv 
^^  doubtleas  most  persons,  that  are  felons  of  thetnaehres  and 
''  others^  are  under  a  degree  of  partial  insanity^^. -when  diejr 
^^  commit  these  offences.    It  is  very  difficidtto  de&ie  lheiB- 
^^  visible  line  that  divides  perfect  and  partiid  insanity  ;  bnt  it 
*'  must  rest  upon  circumstances  duly  to  be  weighed  and  coe- 
*^  sidered  both  by  Judge  and  Jury,  lest  on  the  one  aide  therebc 
^^  ^  kind  of  inhumanity  towards  the  defects  of  hxwuiB  natBit ; 
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^  or,  c»  the  ether  side,  too* great  an  indulgc&ceig^ven.to  |^at 
**  crimes/' 

Nothing,  Oentlemen,  ean  be  more  aeewalely  nor  more 
humanetf  expressed ;  but  the  appUcation  •<>£  the  rule^  is  often 
most  difficidt.  I  am  boimd,  b^^s^  to  admit  that  there  is  a 
wide  distisetioii  between  civil  and  crinufud^cases.— If^  iq  the 
former,  a  man  appears,  upon  the  evidence^  to  be  noncQmpos 
mentis  J  die  Uw  avoids  his  act^  though  it  cannot  be  traced  or 
connected  with  die  morbid  imagination  which  constitutca  his 
disease,  and  which  may  he  extremely  partial  in  its  influence 
upon  conduct;  but  to^deliver  a  man  £rom  responsability 
for  crimes,  above  all,  for  crimes  of  great  atrocity  and, 
wickedness,  I  am  by  no  means  prepared  to  apply  this 
rule  however  well  established,  when  -  property  ooly  is  con- 
eemed« 

In  the  very  recent  instance  of  Mr.  Greenwood  (which 
most  be  fresh  in  his  Lordship's  recollection,)  the  rule  in  civil 
cases  was  considered  to  be  settled*  That  gentleman,  whilst 
insane,  took  up  an  idea  that  a  most  affiectionate  brother  had 
administtt^  poison  to  him*-*^ndeed,  it  was  the  prominent 
feature  of  his  insanity.— *4n  a  few  months  he  recovered  his 
senses.-— He  returned  to  his  profession  as  an  advocate  i  was 
sound  and  eminent  in  hsspsactice,  and  in  all  respects  a  most^ 
intelligent  and  nsefel  member  of  society ;  but  he  could  never 
dislod^  from  Ids  mind  the  morbid  dehision  which  disturbed 
it ;  and  under  the  pressure,  no  doubt,  of  that  diseased  pre- 
possession, he  disiimerited  hia  brother.  The  cauae  to  avoid 
<his  will  was  tried  here.-— We  are  not  now  upon  the  evidence, 
but  upon  the  principle  adopted -as  the  law.  The  Nobie  and 
Learned  Judge,  who  presides  upon  this  trial,  and  who  pre- 
sided upon  mat,  told  the  Jury,  that  if  they  bdieved  Mr. 
"Greenwood,  when  he  made  the  will,  to  have  been  f  n^^n^,  the 
will  could  not  be  supported,  whether  it  had  dbinherited  his 
brother,  or  not ;  that  the  act,  no  doubt,  strongly  .confirmed 
the  existence  of  the  fidse  idea  which,  if  believed  by  the  Jury 
to  amount  to  madness^  would  equdly  have  i^fiected  his  testa- 
mem,  if  the  brother,  instead  of  being  disinherited,  had  been 
in  his  grave;  and  that,  on  the  other  hand,  if  the  unfounded 
notion  did.  not  amount  to  madness,  its  influence  could  not 
vacate  the  devise.  *  This  princ^le  of  law  appears  to  be 
aound  and  reasonable,  as  it  applies  to  civil  cases,  from  the  ex- 
treme difficulty  of  traring  with  precision  the  secret  mo- 

•  K.  B.  The  Jvaj  found  for  the  will  •  but  after  a  contrary  verdict  in  the 
€oiBiiwa  Pka^seonpromiae  tfiok  {tee. 
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tfaooa  of  a^  miod,  deprived  bydioease  cif  its  mubAdcsb  and 
strength* 

Whenever,  therefore^  h  person  masyhe  conshkfed  not  cMn- 
po9  mentis,  aiU  his  cm<  acts  are  void,  whether  they  cob  lie  re^* 
ferred,  or  not/to  die  morUd  impulse  of  his  malady,  ot  erea^ 
though,  to  stt  wMk  iifpedrmicee^tatMj  sSpaiMod  from  it;' 
but  I  agree  with  Mr.  Justace  Traoejr,  that  it  is  not  every  maa 
of  an  idle,  frantic  a{^>earaiice  and  behaviour,  who  Is  to  bs 
considered  as  a  luniiic,  either  as  it  regaids  obtigatiMssor 
crimes ;  bat  that  he  mutt  appear  to  the  Jury  lo  be  nsfie^at^ 
po$  mentis^  in  the  legal  aocepiatioD>^of  die  term^  and  tbat, 
not  at  any  tfiHerisr  j^eris^  which  cSn  have  no  bearisg  upon 
any  case  whatsoever^  but  at  <A««tofyienr  when  the  co&trSctww 
entered  into,  or  the  crime  committed. 

The  Attorney  General,  standing  undoubtedly  updn  the 
most  revered  authorities  of  the  law,  has  laid  it  dcrwn^  diat  to 
protect  a  man  from  rrtmiiui/  re^nriUMttfi  thei%  mus<  be  a 
Total  deprivatien  of  memory  and  underetanding'.  f  adaiit 
that  this  is  the  very  expressioii  used,  both  by  liord  Coke  sod 
by  Lord  Hale ;  but  the  true  interpretation  erf*  it  deserves  the 
\itmost  attention  and  censideration  of  die  Courts  If  a  totM 
deprivation  of  memory  wv^  imcnded  fay  these  great  lawyers  is 
be  tidcen  in  die  literal  s^tkBc  of  the  words  :*^if  it  was  meaati 
that,  to  protect  amaa  from  panbhrneat,  he  must  bein  sUdiS 
state  of  prostrated  intellect,  as  not  to  know  his  Haoie,  air  Ui 
condition,  nor  his  relation  towards  otbers^^-tfaift  if  a  hushaadi 
he  should  not  know  he  w»  naoried  i  or,  if  a  iitther^  cAald  net 
remember  that  he  had  children;  nor  know  die  Taad  to  ha 
house,  nor  his  property  in  it^-^Snno  sudi  madness  ever  ea^ 
isted  in  the  world.  It  is  ideoct  irioae  whidi  places  a  maa  h 
this  helpless  condition ;  where,  from  an  original  woai<apa&' 
zation,  there  is  the  hunam  frame  alone  widnut  die  haama  car 

Etcity ;  and  which,  indeed,  meets  the  very  dsfinitioa  of  Lcail 
ale  himself,  when,  referring  to  Pitxherbert,  he  says :  *^  Ide- 
*<  ocy  or  fatuity  a  nativitatey  vel  dementia  naturoHr^  is  sudi  t 
^  one  as  descried  by  Fitzherbert,  who  kaows  iiot  to  td 
^^  twenty  shillings,  nor  knows  his  own  age,  of  wbo  was  Im 
^  father."  But  in  all  the  cases  which  have  filled  WesHaia- 
ster  Hall  with  the  most  complicated  consideratioa8**-4he  hma- 
tics,  and  otho-  insane  persons  who  have  been  the  subjeets  of 
them,  have  not  only  had  memory,  in  my  eenae  pf  ike  ^xpree- 
sion — they  have  not  only  had  the  most  perfect  knowledge  sad 
recollection  of  all  the  relations  they  stood  in  towards  others, 
and  of  the  acts  and  circumstances  of  their  lives,  but  have,  in 
general,  been  remarkable  for  subde^  and  acuteaess.    DdieeCs 


in  their  rsaaoiEiinit  have  leUon  been  tniecaU»».4lie  diseaie 
oopsisting  in  the  delusive  sources  of  thought  3-*-all  their  de- 
ductions within  the  scope  of  the  malady,  being  foundednpon 
Ibe   mm$vf€ikie  assumption  of  mattera  as  rmliHes^  either 
without  any  foundation  whatsoever,  or  so  distorted  ttid  disfi- 
gured l^  £uicy,  as  to  be  almost  nearly  the  same  thing  as  their 
oreatioD.     It  is  true^  indeed,  that  in  some,  perhaps  in  many 
<ases,  the  human  mind  is  stinmed  in  ita  ciudel,  and  laid  pros- 
trate under  the  stroke  of  frensy;  these  unhappy  su&rers, 
however,  are  aot  so  much  considered,  by  physicians,  as  ma- 
niacs ;  but  to  be  in  a  state  of  deliriqm  as  from  fSeven    Hiere, 
indeed,  all  the  ideas  are  overwhetaMd«*4or  reason  is  not  mere-       ' 
ly  distiirbed,  but  drivmi  whMyfrom  her  «ttrt.^-»«Such  unhappy 
patienu  are  unconscious,  ther^iore,  ekcept  at  short  intervsds, 
even  of  external  oijjects ;  or,  at  least,  are  wholly  incapable  of 
oonaidering  their  relations.    Such  persons,  and  such  persont 
alone  (except  ideots),  are  vfheUy  deprived  of  their  itkdsr- 
sTARDiKOs,  in  the  Attorney  General^  seeming  sense  of  that 
expression.    But  these  cases  are  not  only  extremely  rare,  but 
never  can  become  the  subjects  of  judicial  difficulty.     There 
can  be  but  one  judgment  concerning  them*    In  other  cases,       ^ 
Reason  is  not  driven  from  her  seat,  bnt  distraction  sits  down    '^ 
upon  it  along  with  her,  holds  her,  tremUing,  upon  it,  and 
frig^ens  her  frcmi  her  propriety.    Such  patients  are  victims 
to  delusions  of  the  most  alarming  description,  which  so  over- 
power the  fa6idties,  and  usurp  so  firmly  the  place  of  realities, 
as  not  to  be  dislodged  and  shaken  by  ^e  organs  of  perception 
and  sense:  in  such  cases  the  images  frequently  vary,  but  in 
the  same  subject  are  generally  of  the  same  terrific  character. 
Here  too,  no  judicial  dificulties  can  present  themselves  ;  for 
who  could  balance  upon  the  judgment  to  be  pronounced  in 
cases  of  such  extreme  disease  ^     Another  class,  branching  out 
into  almost  infinite  subdivisions,  under  which,  indeed,  the 
former,  and  ev^  case  of  insanity  may  be  classed,  is,  where 
the  delusions  are  not  of  that  frightful  character^-*bttt  infinitely 
various,  and  often  extremely  circumscribed;  yet  where  imagi- 
nation f  within  the  bounds  of  the  malady  J  still  holds  the  most 
imcontroUable  dominion  over  reaUty  and  fact :  tmd  these  are 
the  cases  vthich  frequently  msck  the  wisthm  of  the  wisest  in 
Juificiai  trials  ;,  because  sueh  persons  often  reason  with  a  sub- 
tle^ which  puts  in  the  ahade  the  ordinary  conceptions  of 
mankind :  their  conclusions   are  just,   and  frequently  pro- 
found; but  the  premises  from  which  they    reason^   when 
WITHIN  THE  RANGE  OF  THE  MALADY,  are  Uniformly  &lse  :— 
not  false  from  any  defect  of  knowledge  or  judgment;  but^be- 
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cause  a  ddutnre  image,  theiiaepaKBUe  compaoloB  of  real  i^ 
sanity,  is  thrust  upon  the  subjugated  uaderslanding»  iacapa- 
l^e  of  resistance,  because  imcoBsctous  of  attack* 

Delusion^  therefore,  where  there  is  no  frenzy  or  raving 
madness,  is  tSk  true  character  of  insanity ;  and  where  it  cas;- 
not  be  predicated  of  a  man  standing  iot  life  or  death  for  a 
crime,  he  ought  not,  in  my  opinion,  to  be  acquitted;  apd  if 
Courts  of  law  were  to  be  governed  by  any  other  priocipk,  eveiy 
departure  from  sober,  rational  conduct  would  be  an  cjnaiid- 
pation  from  criminal  justice.     I  shall  place  my  claim  to  your 
verdict  upon  no  such  dangerous  found^on«*— I  muat  conviBce 
you,  not  only  diat  die  unhappy  prisons  was  a  lunatic,  within 
my  own  defiiiiuon  of  hmacy,  but  that  the  act  in  queiikyi 
was  the  immediate  unqualiyied  orxsFRiifG  or  the  dis- 
ease.   In  cm/ cases,  as  I  have  already  said^  the  law  avodds 
every  act  of  ttie  lunatic  during^  the  period  of  die  lunac^^;  al- 
though the  delusion  may  be  extremely  circumscribed;  al- 
though the  mind  may  be  quite  sound  in  all  that  is  not  withia 
the  shades  of  die  very  partial  eclipse ;  and  although  the  aa 
to  be  avoided  can  in  no  way  be  connected  with  the  influence 
of  the  insanity  ;A#-bttt  to  ddiver  a  lunatic  from  remnsibi&ty 
to  crtmnki/  justice,    above  all^  in  a  case  of  aucn  atrocity 
as  the  present,  the  relation  between  the  disease  aad  the  a^ 
should  be  apparent*      Where  the  connection  is  doubtful,^ 
judgment   should    certaiidy  be  most  indulgent,  from  4p 
great  difficulty  of  diving  into  the  secret  sources  of  a  dqi» 
ordered  mind :«- but  still  I  think,  that  as  a  doctrine  of  law^  ths 
delusion  and  the  act  should  be  connected. 

You  perceive,  therefore.  Gentlemen,  that  the  Prisoneiv 
in  naming  me  for  his  Counsel,  has  not  obtained  the  assist- 
ance of  a  person  who  is  disposed  to  carry  the  doctxine  of  is* 
sanity  in  his  defence,  so  ftEU*  as  even  the  books  would  war- 
rant me  in  carrying  it.  Some  of  the  cases,  that  of  Lord 
Ferrers  for  instance,  which  I  shall  consider  hereafter^  distin- 
guished from  the  present,  would  not  in  my  mind,  bear  the 
Snadow  of  an  argument,  as  a  defence  agunst  an  indictment  fior 
murder ;  I  cannot  allow  the  protection  of  insanity  to  a  mm 
who  only  exhibits  violent  passions,  and  malignant  resent- 
ments, acting  upon  real  circumstances  ;  who  is  impelled  to 
evil  from  no  morbid  delusions;  but  who  proceeds  upoa 
the  ordinary  perceptions  of  the  mind.-— I  cannot  consid^ 
such  a  man  as  falling  widiin  the  protection  which  the  law 

g' ves  and  is  bound  to  give,  to  those  whom  it  has  pleased  God, 
r  mysterious  causes,  to  visit  wiUi  this    most  afflicting 
oalamitv. 
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He  alone  ean  be  so  ^na^ftnciiM^ed,  whose  disease  (call  it 
what  you  will)  cMisists  not  merely  in  seeing  with  a  preju- 
diced e3re,  or  with  odd  and  absitfd  parucularities)  differing^ 
in  many  respects,  from  the  contemplations  of  jpober  sense, 
upon  the  actual ^instenoes  of  things ;  out,  A^  on/y  whose  whole 
i«asoning  and  corresponding  conducty  though  governed  by  the 
ordinary  dictates  of  reas<Hi,  proceed  upon  something  which  has 
no"  foundation  or  eJEtstence. 

Gentlemen,  it  has  pleased  God  so  to  visit  the  unhappy 
man  before  you;-^-^  shake  his  reason  in  its  citadel;- — ^to 
cause  him  to  build  up  as  realities,  the  most  impossible  phan* 
toms  of  the  mind,  and  to  be  impdled  by  them  as  motives 
irresistaUe :  the  whole  fabric  being.nO  thing  but  the  unhappy 
vision  of  his  disease-oi-exiscing  no  where  else— -havingno 
foundation  whatsoever  in  the  very  nature  of  things. 

Gentlemen,  it  has  been  sta;ied  by  the  Attorney  General^ 
Bud  established  by  evidence,  which  I  am  in  no  condition 
to  contradict,  nor  have,  indeed,  any  interest  in  contra- 
dicting, that,  when  the  prisoner  bou^t  the  pistol  which 
he  discharged  at,  or  towards  His  Majesty,  he  was  well 
acquainted  with  the  nature  and  use  ot  iti; — that,  a^  a  sol* 
dier,  he  ooi^^d  not  but  know  that  in  his  huids  it  was  a 
sure  instrument  of  death  ^''-<that  when  he  bought  the  fpmr 
powder,  he  knew  it  woiddiprepare  the  pistol  for  its  use ;-« 
diat  when  he  went  to  the  phyhoyae,  be  knew  he  was  go- 
ing there,  and  every  thing  connected  with  the  scene  as 
perfectly  as  any  other  person«-*«»I  freely  admit  all  this  :  I  ad- 
mit, also,  that  every  person  who  listened  to  his  conversa- 
tion and  observed  his  deportment  upon  his  apprehension, 
must  have  given  precisely  the  evidence  delivered  by  his 
Royal  Highness  the  Duke  of  Yoiic ;  and  that  nothing  like 
insanity  appeared  to  those  whoexamined  him.'  But  what  then  i 
I  conceive,  Gendemen,  that  /  am  more  in  the  habit  of  ex- 
amination,  than  either  that  illustrious  person,  or  the  wit- 
nesses fifom  whom  you  have  beard  this  account;  yet  I 
well  remember  (indeed  I  never  can  forget  it,)  that  since  the 
NbUe  and  Learned  Judge  has  presided  in  this  Cpurt,  I 
examfned,  for  the  greater  part  of  a  day,  in  this  veiy  place, 
an  unfortunate  gentleasan  who  had  indicted  a  most  affection- 
ate^ brtyther>  togedier  with  the  keeper  of  a  mad-house  at 
Hoxton,  for  having  imprisoned  him  as  a  lunatic;  whilst, 
according  to  his  evidence,  he  was  in  his  perfect  senses*  ^I 
was,  unfortunately^  not  instructed  in  what  his  lunacy  con- 
sisted, although  my  instructions  left  me  no  doubt  of  the  fi^ct; 
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but,  not  having  the  chie,  he  conipletely  fotted  me  m,  tffitstf^i^ 
tempt  to  expose  his  infirmity.   You  may  believe  that  I  left  no 
means  unemployed  which  long  experience  dictated:  batwitho«t 
the  smallest  efiect.  The  day  was  wasted,  and  the  Prosecutor,  hf 
the  most  affecting  history  of  unmerited  suffisring,  appeared  to 
the  Judge  and  Jury,  and  toahumane  English  audience,  as  the 
victim  of  the^most  wanton  and  barbarous  oppressicm  ;  at  hit 
Dr.  Sims  came  into  Court,  who  had  been  prevented,  by  btt* 
siness,  from  an  earlier  attendance ;  and  whose  name  fay  the 
bye,  I  observe  to-day  in  the  list  of  the  witnesses  (at  the 
Crown.     From  Dr.  Sims  I  soon  learned  that  the  .very  BMa 
whom  I  had  been  above  an  hour  examining,   and  wiCh  every 
possible  effort  which  Counsel  are  so  much  in  the  habit  of  exr 
erting,  believed  himself  to  be  the  Lord  and  Saviour  of  man* 
kind;  not  merely  at  the  time  of  his  confinement^  which  was 
alone  necessary  for  my  defence  ;  but  during  tfte  whok  time 
that  he  had  been  triumphing'  over  every  attempt  to  eurpriu 
him  in  the  concealment  of  his  diseascm     I  then  affected  to  la* 
ment  the   ipdecency  of  my  ignorant  examination,  when  b? 
expressed  his  forgiveness,  and  said,  with  the  utmost  giaviq^ 
and  emphasis,  in  the  face  of  the  whole  Court,  ^.  I  AX.TBa 
^^  Christ;"  and  so  the  cause  ended.     Gentlemen,  this  is 
not  the  only  instance   of  the  power  of  concealing  thiannda- 
dy  ;  I  could  consume  the  day  if  I  were  to  enumerate  theia; 
but  there  is  one  so  extremely  remarkable,  that  I  cannot  h& 
stating  it.  ^ 

Being  engaged  to  attend  the  assizes  at  Chester  upon  a 
question  of  lunacy,  and  having  been  told  that  there  had  beta 
a  memorable  case  tried  before  Lord  Mansfield  in  this  {dace,  I 
was  anxious  to  procure  a  report  of  it ;  and  from  that  great 
man  himself  (who  within  these  walls  will  ever  be  reverenced, 
being  then  retired  in  his  extreme  old  age,  to  his  seat  ncsr 
London,  in  my  own  neighbourhood)  I  obtained  the  fqUowing 
account  of  it :  ^^  A  man  of  the  name  of  Wood,"  said  Lard 
Mansfield,  ^^  had  indicted  Dr.  Monro  for  keeping  him  as  a 
prisoner  (I  believe  in  the  same  mad-house  at  Hoxton)  when 
he  was  sane.  He  un4erwent  the  most  severe  examinatioafay 
the  Defendant's  Counsel  without  exposing  Ids  complaint;  hct 
Doct(M*  Battye,  having  eome  upon  the  Bench  by  me,  and  hav- 
ing desired  me  to  ask  him  what  was  become  of  the  panrcssi 
whom  he  had  corresponded  with  in  cherry-juice,  he  showed 
in  a  moment  what  he  was.  He  answered,  that  there  was 
nothing  at  all  in  that,  because,  havmg  been  (as  every  body 
knew)  imprisoned  in  a  high  tower,  md  being  debarred  the  iii^ 
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oF  ink,  he  had  no  other  means  of  correspondence  but  by  wri- 
ting his  letters  in  cherry-juice,  and  throwing  them  into  the 
river  which  surrounded  the  tOwer,  where  the  Princess  receiv- 
ed them  in  a  boat.  There  existed,  of  course,  no  tower,  no 
imprisonment,  no  writing  in  cherry-juice,  no  river,  no  boat; 
but  the  whole  the  inveterate  phantom  of  a  morbid  imagina- 
tion.—I  immediately,"  continued  Lord  Mansfield,  ^  directed 
Dr.  Monro  to  be  acquitted ;  but  this  man.  Wood,  being  a 
liierchant  in  Philpot  Lane,  and  having  been  carried  through 
the  city  ih  his  Way  to  the  mad-house,  he  indicted  Dr»  Monro 
over  again,  for  the  trespass  and  imprisonment  in  London^ 
knbwing  that  he  had  lost  his  cause  by  speaking  of  the  Prin- 
cess at  Westminster ;  and  such,''  said  Lord  Mansfield,  ^^  is 
the  extraordinary  subtlety  and  cunning  of  madmen,  that 
'When  he  Was  cross-examined  on  the  trial  in  London,  as  he  had 
successfully-been  before,  in  order  to  expose  his  madness,  all 
the  ingenuity  of  the  Bar,  and  all  the  authority  of  the  Court, 
t'Ould  not  make  him  say  a  single  syllable  upon  that  topic, 
irhich  had  put  an  end  to  the  indictment  before,  although  he 
still  had  the  same  indelible  iihpression  upon  his  mind,  as  he 
signified  to  those  who  were  near  him ;  but,  conscious  that  the 
dMusion  had  occasioned  his  defeat  at  Westminster,  he  obsti- 
nately persisted  in  holding  it  back.*** 

Now,  Gentlemen,  let  us  look  to  the  application  of  these 
ciises.  I  am  not  examining, /ir  the  present^  whether  either  of 
dlese  persons  ought  to  have  been  acquitted,  if  they  had  stood 
in  the  place  of  the  Prisoner  now  before  you ;  that  is  quite  a 
distinct  consideration,  which  we  shall  come  to  hereafter.-— 
The  direct  application  of  them  is  only  this :  that  if  I  bring 
before  you  such  evidence  of  the  Prisoner's  insanity  as,  if  be- 
lieved id  have  really  existed^^\i?\\y  in  the  opinion  of  the  Court, 
as  the  rule  for  your  verdict  in  point  of  law,  be  sufficient  for 
his  deliverance,  then  that  you  ought  not  to  be  shaken  in  giving 
full  credit  to  such  et^idence,  notwithstanding  the  report  of 
those  who  were  present  at  his  apprehension,  who  describe  him 
as  discovering  no  symptom  whatever  of  mental  incapacity  or 
disorder :  because  I  have  shown  you  that  insate  persons  fre- 
quently appear  in  the  utmost  state  of  ability  and  composure, 
even  in  the  highest  paroxysms  bf  insanity,  except  when  fren- 
zy is  the  characteristic  of  the  disease.  In  this  respect,  the 
cases  I  have  cited  to  you,  have  the  most  decided  application  ; 
because  they  apply  to  the  overthrow  of  the  whole  of  the  evi- 

*  This  evidence  at  Westminster  was  then  proved  against  him  by  the  short- 
Imd  writer. 
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device  (admittiog  at  Ae  same  time  the  truth  of  it^)  fagr  yAiA 
the  Prisoiier's  case  can  alone  be  encountered* 

But  it  is  saud,  that  whatever  delusions  may  overshadow 
the  mind^  every  person  ought  to  be  responsible  for  crimes, 
Tvho  has  the  knowkdgc  of  good  and  evil.  I  think  I  can  pre- 
sendy  convince  you,  that  there  is  somethiAg  too  general  b 
diis  mode  of  considering  the  subject ;  and  you  do  not,  there- 
fore, find  any  such  proposition  in  the 'language  of  the  cele* 
brated  writer  alluded  to  by  the  Attorney-General  in  Us 
speech*  Let  me  suppose  that  the  character  of  sm  insane  de- 
lusion consisted  in  the  belief  that  some  given  person  was  aoj 
brute  animal,  or  an  inanimate  being  fandsuch  cases  have  ex- 
isted,) and  diat  upon  the  trial  of  such  a  lunatic  for  murder, 
you  firmly,  upon  your  oaths,  were  convinced,  upon  the  uncon- 
tradicted evidence  of  an  hmidred  persons,  that  he  believed  die 
man  he  had  destroyed,  to  have  been  a  potter's  vessel;  that  it 
was  quite  impossible  to  doubt  that  fact,  although  to  oil  other 
intents  and  purposes  he  was  sane;  conversing,  reasoning,  an) 
acting,  as  men  not  in  any  manner  tainted  with  insani^|r,  con- 
verse, and  reason,  and  conduct  themselves  :  siqutose  farther, 
that  he  believed  the  man  whom  he  destroyed,  but  whom  he 
destroyed  as  a  potter's  vessel,  to  be  the  property  of  anodier ; 
and  that  he  had  malice  against  such  supposed  person,  and  diat 
he  meant  to  injure  him,  knowing  the  act  he  was  doing  to  be 
malicious  and  injurious,  and  that,  in  short,  he  had  (im  kncMpr- 
ledge  of  all  the  principles  of  good  and  evil ;  yet  Mrould  it^ 
possible  to  convict  sucn  a  person  of  murder,  if,  from  the  imt 
ence  of  his  disease,  he  was  ignorant  of  the  relation  he  stood 
an  to  the  man  he  had  destroved,  and  was  utterly  unamsd^it 
that  he  had  struck  at  the  life  of  a  human  being  ?  I  only  pot 
this  case,  and  many  others  might  be  brought  as  examples  to 
illustrate,  that  the  knowledge  of  good  and  evil  is  too  genenl 
a  description* 

I  really  think,  however,  that  the  Attorney  General  and 
myself  do  not,  in  substance,  very  materially  differ  ;  because, 
from  the  whole  of  his  most  able  Speech,  taken  together,  his 
meaning  may,  I  think,  be  thus  collected ;  that  where  the  act 
which  is  criminal,  is  done  under  the  dominion  of  malicaoos 
mischief  and  wicked  intention,  alUiough  such  insanity  mi|^ 
exist  in  a  fs^omer  of  the  mind,  as  might  avoid  the  acts  of  tk 
delinquent  as  a  lunatic  in  a  civil  case,  yet  that  he  ought  not  to 
be  nrotected,  if  midicious  mischief,  and  not  insanity,  had  iai* 
pelledhim  to  the  act  for  which  he  was  criminally  to  answer; 
because,  in  such  a  case,  the  act  might  be  justly  ascribed  to 
malignant  motives,  and  not  to  the  dominion  of  disease^— J  an 
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lx)t  di^XMied  to  dbpute  such  a  proposkioc^  ki  a  casi^  ^whidi 
would  apply  to  it,  and  I  can  well  conceive  such  caseamajr 
exist*  llie  question^  therefore,  which  you  will  have  to  try, 
is  this :  Whether,  when  this  unhappy  man  discharged  the 
pistol  in  a  direction  which  convinced,  and  ought  to  convince^ 
every  person  that  it  was  pointed  at  the  person  of  the  King^ 
he  meditated  mischief  and  violence  to  His  Majesty,  or  whe- 
ther he  came  to  the  theatre  (which  it  is  my  purpose  to  estab^ 
UshJ  under  the  dominion  of  the  most  melancholy  insanity 
that  ever  degraded  and  overpowered  the  faculties  of  man. 
I  admit  that  when  he  bought  the  pistol,  and  the  gunpowder  to 
load  it,  and  when  he  loaded  it,  and  came  widi  it  to  the  thea- 
tre, and  lastly,  when  he  discharged  it;  every  one  of  these  acts 
would  be  overt  acts  of  compassing  the  King's  death,  if  at  all 
or  any  of  these  periods  he  was  actuated  by  that  mind  and  in* 
tention^  which  would  have  constituted  murder  in  the  case  of 
an  individual,  if  the  individual  had  been  actually  killed*-— I 
admit  also,  that  the  mischievous,  and,  in  this  case,  the  trai- 
torous intention  must  be  inferred  from  all  these  acts,  unless 
I  can  rebut  the  inferences  by  proof •  If  I  were  to  fire  a  pistol 
towards  you.  Gentlemen,  where  you  are  now  sitting,  the  act 
would  undoubtedly  infer  the  malice*  The  whole  proof  there* 
fore^  is  undoubtedly  cast  upon  me* 

In  every  case  of  treason,  or  murder,  which  are  precisely 
the  same,  except  that  the  unconsummated  intention  inthe 
case  of  the  King,  is  the  same  as  the  actual  murder  of  a  pri- 
vate man,  the  Jury  must  impute  to  the  person  whom  they 
condemn  by  their  verdict,  the  motive  which  constitutes  the 
crime ;  and  your  province  to-day  will,  therefore,  be  to  de- 
cide, whether  the  Prisoner,  when  he  did  the  act,  was  under 
the  uncontrollable  dominion  of  insanity,  and  was  impelled 
to  it  by  a  morbid  delusion;  or  whether  it  was  the  act  of  a 
man,  who,  though  occasionally  mad,  or  even  at  the  time 
not  perfectly  collected,  was  yet  not  actuated  by  the  disease^ 
but  by  the  suggestion  of  a  wicked  and  malignant  dispo- 
sition* 

I  admit  therefore,  freely,  that  if,  after  you  have  heard  the 
evidence  which  I  hasten  to  lay  before  you,  of  the  state  of  the 
Prisoner's  mind,  and  close  up  to  the  very  time  of  this  catas- 
trophe, you  shall  still  not  feel  yourselves  clear^  justified  in 
negativing  the  wicked  motives  imputed  by  this  Indictment, 
I  snail  leave  you  in  the  hands  of  the  Learned  Judges  toxle- 
dare  to  you  the  law  of  the  land,  and  shall  not  seek  to  place 
society  in  a  state  of  uncertainty  by  any  appeal  addressed  only 
to  your  compassion :  I  am  appointed  by  die  Court  to  claim 
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for  the  Prisoner  the  fidl  protection  of  die  law,  but  not  to  mis- 
represent it  in  his  protection. 

Gentlemen,  the  facts  of  this  thelancholy  case  He  within  a 
liarrow  compass. 

The  unfortmiate  person  before  you  was  a  soldier.  He  be- 
came so,  I  believe,  in  the  year  1793 — and  is  now  about 
twenty-nine  years  of  age.  He  served  meanders  under  die 
Duke  of  York,  as  appeals  by  His  noyal  Highness'  evi- 
dence ;  and  being  a  most  approved  soldier,  he  was  one  of  ^ 
those  singled  out  as  an  orderly  man  to  attend  upon  die  per- 
son of  the  commander-in-Chief.  Tou  have  been  witnessesy 
Gendemen,  to  the  calmness  With  which  the  Prisoner  has  sit- 
ten  in  his  place  during  die  trial.'-^There  was  but  ote  ezcep> 
tion  to  it. — You  saw  the  emotion  which  bverpQW<;rcd  bna 
when  the  illustrious  person  now  in  Court,  took  his  seat  iqpon 
the  Be!nch.  Can  you  dien  believe,  from  the  evidence,  m  I 
do  not  ask  you  to  judge  as  physiognomists,  or  to  give  tiie 
rein  to  compassionate  fancy ;  but  can  there  be  any  doufat  tkk 
it  was  the  generous  emotion  of  the  mind,  on  seeing  the 
Prince,  under  whom  he  had  served  with  so  mudibnveij 
and  honour?  Every  man  certainly  must  judge  fbrlumsdf: 
-—I  am  Counsel,  not  a  wimess,  in  the  cause ;  out  \x  is  amost 
8U*iking  circumstance,  when  you  find  from  the  Crown's  ei^ 
dence,  that  whenf  he  was  dragged  through  the  orchestra  undo: 
the  stage,  and  charged  with  an  act  for  which  he  considerbil 
his  life  as  forfeited,  he  addressed  the  Duke  of  York  yfSki 
the  same  enthusiasm  which  has  marked  the  demeanour  I  afll' 
adverting  to  :-^Mr.  Richardson,  who  showed  no  disposidoi 
in  his  evidence  to  help  the  Prisoner,  but  who  spoke  with  A^ 
calmness  and  circumspection  of  truth,  and  who  had  no  ioei 
that  the  person  he  was  examining  was  a  lunatic,  has  ^^^^ 
you  the  account  of  the  burst  of  affection  on  his  first  iedog 
the  Duke  of  York,  against  whose  father  and  sovereign  tc 
was  supposed  to  have  had  the  consciousness  of  treasoe. 
--'The  King  himself,  whom  he  was  supposed  to  have  so  mi- 
lignandy  attacked,  never  had  a  more  gallant,  loyal,  or  auf^- 
ing  soldier.  His  gallantry  and  loyalty  will  be  proved;  Us 
suflferings  speak  for  themselves. 

About  five  miles  from  Lisle,  upon  th^  attack  made  on  tlie 
British^  arili^,  this  unfortunate  soldier  was  in  the  fifteesi 
light  dragoons  in  the  thickest  of  the  ranks,  exposing  his  13fc 
for  his  Prince,  whom  he  is  supposed  to-day  to  have  sought  to 
murder :— ^he  first  wound  he  received  is  most  materially 
connected  with  the  subject  we  are  considering ;  you  may  see 
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the  effect  of  it  now.  *  The  point  of  a  sword  was  impelled 
against  him  with  all  the  force  of  a  man  urging  his  horse  in 
battle.  When  the  Court  put  the  Prisoner  under  ihy  protec* 
tion,  I  thought  it  my  duty  to  bring  Mr.  Cline  to  inspect  him 
in  Newgate ;  and  it  will  appear  by  the  evidence  of  that  ex- 
cellent  and  consciehttous  person,  who  is  known  to  be  one  of 
the  first  anatomists  in  the  world,  that  from  this  wound  one  of 
two  things  must  have  happened :  either,  that  by  the  imme* 
diate  operation  of  surgery  this  displaced  part  of  the  skuU 
must  have  been  taken  away,  or  been  forced  inward  on  the 
brain.  The  second  stroke,  also,  speaks  for  itself :  you  may 
now  see  its  effects. — (Here  Mr.  Er^ktne  touched  the  head  of 
the  Prisoner. J  He  was  cut  across  all  the  nerves  which  give 
sensibility  and  animation  to  the  body,  and  his  head  hung  down 
almost  dissevered,  until  by  the  act  of  surgery  it  was  placed  ia 
the  position  you  now  see  it ;  but  thus,  ^most  destroyed,  he 
still  recollected  his  duty,  and  continued  to  maintain  the  glory 
of  his  country,  when  a  sword  divided  the  membrane  of  his 
neck  where  it  terminates  in  the  head ;  yet  he  still  kept  bis 
place  though  his  helmet  had  been  thrown  off  by  the  blow^ 
which  I  secondly  described,  when  by' another  sword  he  ws|^ 
cut  into  the  very  brain— >you  may  now  see  its  membrane  un* 
covered.  Mr.  Cli^  will  tell  you  that  he  examined  these 
wounds,  and  he  can  better  describe  them ;  I  have  myself  seen 
them,  but  am  no  surgeon  :  from  his  evidence  you  will  have 
to  consider  their  consequences.  It  may  be  said  that  many 
soldiers  receive  grievous  wounds  without  their  producing  in- 
sanitv.  So  they  may  undoubtedly ;  but  we  are  here  upon 
the /act.  There  was  a  discussion  the  other  day,  on  whether 
a  man,  who  had  been  seemingly  hurt  t^  a  fall  beyond  remedy, 
could  get  up  and  walk :  the  people  around  said  it  was  impos« 
aible ;  but  he  did  get  up  and  walk,  and  so  there  was  an  end  to 
the  impossibility.  Tne  effects  of  the  Prisoner's  wounds 
were  known  by  the  immediate  event  of  insanity,  and  Mr. 
Cline  will  tell  you  that  it  would  have  been  strange  indeed  if 
any  odier  event  had  followed.  We  are  not  here  upon  a.  case 
of  insanity  arising  from  the  spiritual  part  of  man,  as  it  may  be 
if  ected  by  hereditsuy  taint— -by  intemperance,  Otjj^y  violent 
passions,  the  operations  of  which  are  various  anouncertain  ;^. 
but  we  have  to  deal  with  a  species  of  insanity  more  resem- 
bling what  has  been  described  as  ideocy,  proceeding  from 

*  Mr.  Erskine  put  hit  bund  to  the  Prisoner's  hesd»  who  stood  by  him  at 
the  Bar  of  the  Court 
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original  mal-organi2iation.  There  thl^  disease  ^  ig,  iirdsi^  iIb 
very  nature,  incurabk;  and  so  where  a  man  f  tike  the  /Vi> 
sonerj  has  become  inssme  from  violence  $o  the  brein^uMA 
permanently  affects  ite  structure^  however  suoh  a  man  raqr 
appear  occasionally  to  odiers^  his  disease  is  imwunfMet 
and  if  the  Prisoner,  therefore,  were^'^o  live  a  thonsaad 
years,  he  never  could  recover  from  the  consequence  of  thic 
day. 

But  this  is  not  all.     Another  blow  was  still  mmed  at  htflU^ 


A¥hich  he  held  up  his  arm  to  avoid,  when  his  hand  was  cut 
into  the  bone.  It  is  an  afflicting  subject,  Gentlemen,  and 
better  to  be  spoken  of  by  those  who  tmderstand  it ;  and,  to 
end  all  farther  description,  he  was  then  thrust  almoottfafviig^ 
and  through  the  bociy  with  a  bayonet,  and  left  m  a  fiteh 
amongst  the  slain. 

JHe  was  afterwards^  carried  to  an  hospital^  where  he  wti 
known  by  his  tongue  to  one  of  his  country mon,  who  wilHie 
examined  as  a  witness,  who  found  him,  not  merely  asawoimd- 
ed  soldier  deprived  of  the  powers  of  hts  body,  but  faet^of 
his  senses  forever. 

He  was  affected,  from  the  very  beginning)  wiUi  that  spades 
of  madness,  which,  from  violent  agitatiM^  fiUa  the  mtudiajlh 
the  most  inconceivable  imaginations,  whoHv  Unfittingit  for 
all  dealing  with  human  affairs  according  to  the  sober  mimrtf 
and  standard  of  reason.  He  imagined  that  lie  had  oansttot 
intercourse  with  the  almighty  Author  of  ril  things  >;  thai  die 
world  was  coming  to  a  conclusion  ;  and  diat,ltke  cmt  faies^ 
Saviour,  he  was  to  sacrifice  himself  for  its  salvation;  andss 
obstinately  did  this  morbid  image  continue,  that  you  will  be 
convinced  he  went  to  the  theatre  to  perform,  as  he  imagbed, 
that  blessed  sacrifice ;  and,  because  he  would  not  be  gail^ 
of  suicide,  though  called  upon  by  the  imperioua  uroke  of 
Heaven,  he  wished  that  by  the  appearance  of  crime  his  hit 
might  be  taken  away  from  him  by  others.^  Thia  bewUdcieci, 
extravagant  species  of  mudness  appeared  immediately  afier 
his  wounds  on  his  first  entering  the  hospital,  and  onthe  f«qr 
same  account  he  was  discharged  from  the  amrf  on  his  fcCdm 
to  EnglaidL which  the  Attorney  General  vecy  honoiirabfyaiMl 

jcandidly  seemed  to  intimate.  .    » 

To  proceed  with  the  proofs  of  his  insanity  denvn  <o  thtver^ 
period  of  his  supposed  guilt*  This  unfortunate  man  bcibie 
you,  is  the  father  of  an  infant  of  eight  montha ;  and  I  ha^ 
no  doubt,  that  if  the  boy  had  been  brought  into  Court  fii^ 
this  is  a  grave  place  for  the  consideration  of  Justice^  andn^ 

•  a  theatric  for  stage  ejfect)'^\  say,  I  have  no  aoubt  whalever. 


^ 
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dtet  if  this  poor  infant  had  been  brought  into  Court,  you 
w«uld  have  seen  the  unhappy  father  wrung  with  all  the  emo- 
dons  of  parental  affection  :  yet,  upon  th^  Tuesday  preceding 
the  Thursday  when  he  went  to  the  playhouse,  you  will  find 
his  disease  still  urging  him  forward,  with  the  impression  that 
the  thne  was  camey'wYkexi  he  must  be  destroyed  for  the  benefit 
of  mankind  ;  and  in  the  confusion,  or  rather  delirium  of  thia 
wild  conception,  he  came  to  the  bed  of  the  mother,  who  had 
this  infant  m  her  arms,  axld  endeavoured  to  dash  out  its  brains 
against  the  walh  The  familv  was  alarmed^— and  the  neighs 
hours  being  called  in,  the  cnild  was,  with  difficulty,  rescued 
from  the  unhi^py  parent,  who,  in  his  madness,  would  have 
destroyed  it. 

Now  kt  me,  for  a  moment,  suppose  that  he  had  succeeded 
in  the  accomplishment  of  his  insane  purpose  ;  and  the  ques- 
tion had  been,  whether  he  was  guilty  of  murder.  Surely  the 
affection  far  ^is  infant^  up  to  the  very  moment  of  his  dis- 
tracted  violence^  would  have  been  conclusi^  in  his  favour :  but 
not  more  so  than  his  loyalty  to  the  King,  and  his  attachment 
to  the  Duke  of  York,  as  applicable  to  the  case  before  us ;  yet 
at  that  very  period,  even  of  extreme  distraction,  he  conversed 
as  rationally  on  all  other  subjects,  as  he  did  to  the  Duke  of 
York  at  the  theatre.  The  Prisoner  knew  perfectly  that  he 
was  the  husband  of  the  woman,  and  the  father  of  the  child;-r- 
the  tears  <^  affection  ran  down  his  face  at  the  very  moment 
that  he  was  about  to  accomplish  its  destruction ;  but  during 
the  whole  of  this  scene  of  horror,  he  was  not  at  all  deprived 
of  memory,  in  the  Attomey-General's  sense  of  the  expres- 
sion :  he  could  have  communicated,  at  that  moment,  every 
circumstance  of  his  past  life,  and  every  thing  connected  with 
his  present  condition,  except  only  the  qiuility  of , the  act  hewas 
meditating.  In  that^  he  was  under  the  over-ruling  dominion 
of  a  morbid  imagination,  and  conceived  that  he  was  acting 
against  the  dictates  of  nature,  in  obedience  to  the  superior 
commands  of  Heaven,  which  had  told  him,  that  the  moment 
he  was  dead,  and  the  infant  with  him,  all  nature  was  to  be 
changed,  and  all  mankind  were  to  be  redeemed  by  his  disso- 
lution.—-There  was  not  an  idea  in  his  mind,  fr^i  the  begin- 
ning to  the  end,  of  the  destruction  of  the  KingP^on  the  con- 
tray,  he  always  imuntained  his  loyalty — lamented  that  he 
could  not  go  again  to  fight  his  battles  in  the  field— -and  it  will 
be  proved,  that  only  a  tew  days  before  the  period  in  question, 
being  present  when  9  song  was  sung,  indecent,  as  it  regarded 
the  person  and  condition  of  His  Majesty,  he  left  the  room 
with  loud  expressions  of  indignation,  and  immediately  sunjii 
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.  God  save  the  King,  with  all  the  enthuftiasm  of  an  old  sbldky, 
who  had  bled  in  the  service  of  his  country. 

I  confess  to  you^  Gentlemen,  that  this  last  circumstance, 
which  may,  to  some,  appear  insignificant,  is,  in  my  mind, 
most  momentous  testimony ;  because,  if  this  msm  hs^l  been 
in  the  habit  of  associating  with  persons  inimical  to  the  goveni- 
{nent  of  our  country,  so  that  mischief  might  have  been  &iriy 
argued  to  have  mixed  itself  with  madness  (which,  by  the  bye, 
it  frequently  does ;)  if  it  could  in  any  way  have  been  cpUect- 
j|d,  that  from  his  disorder,  more  easily  inflamed  and  woried 
upon,  he  had  been  led  away  by  disaffected  persons,  to  become 
the  instrument  of  wickedness  i  if  it  could  have  been  citsblish- 
ed  that  such  had  been  his  companions  and  his  habits,  I  should 
have  been  ashamed  to  lift  up  my  voice  in  his  defence. — I 
should  have  felt,  that,  however  his  mind  might  h^ve  been 
weak  and  disordered,  yet  if  his  understanding  sufficiendy  ex- 
isted, to  be  methodically  acted  upon  as  an  instrument  of  ma- 
lice, I  could  not  liave  asked  for  an  acquittal :  but  you  find,  on 
the  contrary,  in  the  case  before  you,  that,  notwithstanding  the 
opportunity  which  the  Crown  has  had,  and  which,  upon  all 
such  occasions,  it  jusdy  employs  to  detect  treason,  either 
against  the  person  of  the  King,  or  against  his  government; 
not  one  witness  has  been  able  to  fix  upon  the  Prisoner  before 
you,  any  one  companion,  of  even  a  doubtful  description,  or 
Hny  one  expression  from  which  disloyalty  could  be  inferr^ ; 
whilst  the  whole  history  of  his  life  repels  the   imputatsoo* 
His  courage  in  defence  of  the  King  and  his  dominions,  and 
his  aiftictlon  for  his  son,  in  such  unanswerable  evidence,  all 
speak  aloud  against  the  presumption  that  he  went  to  the  thea- 
tre with  a  mischievous  intention. 

To  recur  again  to  the  evidence  of  JVIr.  Richardson,  who 
delivered  nciost  honourable  and  impartial  testimony :  I  cer- 
tainly am  obliged  to  admit,  that  what  a  prisoner  say&  for  him- 
self, when  coupled  at  the  very  time  with  an  overt  act  of  wick- 
edness, is  no  evidence  whatever  to  alter  the  obvious  quality 
of  the  act  he  has   committed.— Ifi'  for  instance,  I  who  am 
now  addressing  you,  had  fired  the  same  pistol  towards  the  box 
of  the  King — and,  having  been  dragged  under  the  orchestra, 
and  secured  for  criminal  justice,  I  had  said,  that  I  had  no  in* 
;emion  to  kill  the  King,  but  was  weary  of  my  life,  and  meant 
to  be  condemned  as  guilty;  would  any  majn  who  was  not 
himself  insane,  consider  that  as  a  defence  -     Certainly  not ; 
because  it  would  be  without  the  whole  foundation  of  the  Pri- 
soner's previous  condition ;  part  of  which  it  is  even  difficult 
to  ftpply  closely  and  directly  by  strict  evidence,  without  taking 
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his  undoubted  insanity  into  consideration  ;  because  it  is  his 
unquestionable  insanity  which  alone  stamps  the  effusions  of 
his  mind  with  sincerity  and  truth. 

The  idea  which  had  impressed  itself,  but  in  most  con- 
fused images,  upon  this  unfortunate  man,  was,  that  he  must 
be  destroyed^  but  ought  not  to  destroy  himself*  He  once  had 
the  idea  of  firing  over  the  King'f;  carriage  in  the  street;  but 
then  he  imagined  he  should  be  immediately  killed,  which  was 
Hot  the  mode  of  propitiation  for  the  world — and  as  our  Sa- 
viour, bcjfore  his  passion,  had  gone  into  the  garden  to  pray, 
this  fallen  and  afflicted  being,  after  he  had  taken  the  infant  out 
of  bed  to  destroy  it,  returned  also  to  the  garden,  saying,  as 
he  afterwards  said  to  the  Duke  of  Yofk,  •*  that  all  was  not 
**  over — ^that  a  great  work  was  to  be  finished  :" — and  there 
.  he  remaiued  in  prayer,  the  victim  of  the  €ame  melancholy 
visitation. 

■Gentlemen,  these  are  the  facts,  freed  from  even  the  possi- 
bility of  artifice  or  disguise ;  because  the  testimony  to  sup- 
port them  will  be  Jbeyond  all  doubt ;  and  in  contemplating  the 
law  of  the  country,  and  the  precedents  of  its  justice,  to  which 
they  must  be  applied,  I  find  nothing  to  challenge  or  question 
—I  approve  of  them  throughout — I  subscribe  to  all  that  is 
written  by  Lord  Hale — I  agree  with  all  the  authorities,  cited 
by  the  Attorney  General,  from  Lord  Coke ;  but  above  all,  I 
do  most  cordially  agree  in  the  instance  of  convictions  by 
which  he  illustrated  them  in  his  able  address*  I  have  now 
lying  before  me  the  case  of  Earl  Ferrers:  unquestionably 
there  could  not  be  a  shadow  of  doubt,  and  none  appears  to 
have  been  entertained,  of  his  guilt. — I  wish,  indeed,  nothing 
more  than  to  contrast  the  two  cases ;  and  so  far  am  I  from 
disputing  either  the  principle  of  that  condemnation,  or  the 
evidence  that  was  the  foundation  of  it,  that  I  invite  you  to 
eXktnine  whether  any  two  instances  in  the  whole  body  of  the 
criminal  law,  are  more  diametrically  opposite  to  each  other, 
than  the  case  of  Earl  Ferrers  and  that  now  before  you.  Lord 
Ferrers  was  divorced  from  his  wife  bv  act  of  Parliament; 
and  a  person  of  the  name  of  Johnson,  who  had  been  his  stew- 
ard, had  taken  part  with  the  lady  in  that  proceeding,  and  had 
conducted  the  business  in  carrying  the  act  through  the  two 
Houses.  Lord  Ferrers  consequently  wished  to  turn  him  out 
of  a  farm  which  he  occupied  under  him ;  but  his  estate  being 
iii  trust,  Johnson  was  supported  by  the  trustees  in  his  posses- 
sion :  there  were,  also,  some  differences  respecting  coal- 
mines ;  and  in  consequence  of  both  transactions,'  I*ord  Fer- 
rers took  up  the  most  violent  resentment  against  him.     Let 
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me  here  observe,  Gentlemen,  tbat  this' wa^  not  a  tesepUmett 
founded  upon  any  illusion;  not  a  resentment  forced  upon  a 
distempered  mind  by  fallacious  images,  but  depeadiag  imm 
actual  eircutnstancea  and  real  facia;  and  acting  like  anj  omer 
man  under  the  influeaceof  malignant  passicms,  he  repeatedly 
declared  that  he  would  be  revenged  on  Msr.  Johnson,  partica- 
larly  for  the  part  he  had  taken  in  depriving  hint  of  a  contract 
respecting  the  mines. 

Now  suppose  Lord  Ferrers  could  have  showed  that  no 
difference  with  Mr.  Johnson  had  ever  eiisted  regarding  his 
%il¥ife  at  all— that  Mr.  Johnson  had  never  been  has  steward— 
and  that  he  had  only,  from  delusion,  believed  so  when  ius 
situation  in  life  was  quite  different.  Suppose,  farther,  thst 
an  ilkuive  imagination  had  abne  suggested  to  him  that  be  hsd 
been  thwarted  by  Johnson  in  his  contract  for  these  coal-ainel, 
there  never  having  been  any  contract  at  all  for  rnnltijjiinii,  in 
short,  that  the  whole  basis  of  his  enmity  was  without  any 
foundation  in  nature,  and  had  been  shown  to  have  been  a 
-morbid  image  imperiously  fastened  upon  his  mind«— Such  a 
case  as  that  would  have  exhibited  a  character  of  insamty  in 
Lord  Ferrers,  extremely  different  froni  that  in  which  it  wis 
presented  by  the  evidence  to  his  fexrs.  Before  thek,  ^ 
only  appeared  as  a  man  of  turbulentpassions ;  whose  ii^ad 
was  disturbed  by  no  fallacious  images  of  thii^  without  ex- 
istence ;  whose  quarrel  with  Johnson  was  founded  upon  noH' 
htsions^  but  upou  existing  facts ;  and  whose  resemaaent  pro- 
ceeded to  the  fatal  consununation  with  all  the  ordiniiy 
indications  of  mischief  and  malice ;  and  who  condocted 
his  own  defence  with  the  greatest  dexterity  and  skilL    Wao 

THKN    COULD   DOUBT    THAT  LORD    FeRRERS    WAS    A  MQm- 

BERZR  ^  When  the  act  was  done,  he  said,  ^*  1  am  glad  I 
have  done  it*  He  was  a  villain^  and  I  am  revenged;"  but 
when  he  afterwards  saw  that  the  wound  was  probably  m<»rtal, 
andthatitinvolvedconsequences  fatal  to  himself  he  desiitd 
the  surgeon  to  take  all  possible  care  of  his  patient-**and,  con- 
scious of  his  crime,  kept  at  bay  the  men  who  caoie  with  arns 
to  arrest  him;  showing,  from  the  beginning  to  the  end,  ac^ 
thing  that  does  not  generally  aocoropany  the  crime  for  wUii 
he  WAS  condemned.  He  was  proved,  to  be  sure,  to  beaoitf 
'aoibject  to  unreasonable  prejudices,  addicted  to  absurd  prsc- 
tices,  and  agitated  by  violent  passions ;  but  the  act  was  vfit 
done 'Under  the  dominion  of  uncontrollable  dasease ;  sikI 
whether  ^^]|e  mischief  and  malice  were  substantive,  or  marked 
in  the.  mind  of  a  man  whose  passions  bordered  upon,  or  etcs 
amoumed  to  insanity,  it  did  not  convince  the  Lonb,  that,  ua- 
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dcr  all  the  circumatahces  of  the  case,  be  was  not  a  fit  object 
of  crimiiiakjustice* 

In  the  same  nuoiner,  Avnold,  who  shot  at  Lord  OnaloWi 
and  who  was  tried  at  Kingston  soon  after  the  Black  Act  pas* 
sed  on  the  accession  of  George  L  Loid  Onslow  having  been 
very  vigilant  as  a  magistrate  in  8Uf>pressingclubs^  which  were 
Eoppoeed  to  have  been  set  on  foot  to  disturb  the  new  govern* 
ment,  Arnold  had  frequently  been  heard  to  declare,  that  Lord 
Onslow  would  ruin  his  country ;  and  although  h^  appeared, 
from  thejevidence,  to  be  a  man  of  most  wild  and  turbulent 
manners,  yet  the  people  round  Gijuldford,  who  knew  him,  dld^ 
oot,  in  general,  consider  him  to  be  insane. — His  Counsel 
could  not  show,  that  any  morbid  debaion  had  ever  overshar 
dowed  his  und«*8tan<Ung.-N-They  could  not  show,  a»  I  ^hcMy 
shat  just  before  he  shot  at  Lord  Onslow,  he  had  endeavoured 
to  d^trogr  his  own  beloved  child*  It  was  a  case  of  human 
restntmenu 

'  I  tmf^  instance,  also,  the  case  of  Oliver,  who  was  indicted 
for  the  murder  of  Mr.  Wood,  a  potter,  in  Staffordshire* 
Idn  Wood  had  refused  his  daughter  to  this  man  in  marriage* 
My  friend  Mr*  MiUes  was  Counsel  for  him  at  the  assize^* 
He  had  been  employed  as  a  surgeon  and  apothecary  by  the 
iither,  who  forbid  mm  his  house,  and  desired  him  to  bring 
in  his  biH  for  payment ;  when,  in  the  agony  of  diaap|>oint- 
ment,  and  brooding  over  the  injury  he  had  suffered,  on  his 
being  admitted  to  Mr*  Wood  to  receive  payment,  he  shot  him 
upon  the  spot*  The  trial  occupied  great  part  of  the  day ;  yet, 
for  myown part,  I  c'annot  conceive  that  tnere  was  any  thing 
in  die  case  for  a  Jury  to  deliberate,  on*— He  was  a  man  acting 
ttp<m  existing  facta,  and  upon  hwnan  resentments  connected 
with  them*  He  was  at  the  very  time  carrying  -on  his  busi- 
ness, which  required  learning  and  reflection,  and,  indeed,  a 
reach  of  mindbeyoad  the  ordinary  standard,  being  trui^ted  by 
«llwho  knew  him,  as  a  practiser  in  medicine.  Neither  did 
be  goto  Mr*  Wood's  under  the  influence t>f  iHusion;  but  ho 
went  to  destroy  the  life  of  a  man  who  was  placed  exactly  in 
iht  drcumstances  which  the  mind  of  the  criminal  represented 
]iim.  He  went  to  execute  vengeance  on  him  for  renising  Us 
daughter.  In  such  a  case  there  might,  no  doubt,  be  passion 
approaching  to  frenzy ;  but  there  want^  thai  characteristic  of 
madness  to  enuincipate  him  from  criminal  justice* 

There  was  another  instance  of  this  description  in  the  case  of  a 
most  unhappy  woman,  who  was  triedin  Elssex  for  the  tnordev  of 
Mr*  Errington,  who  had  seduced  Mid  abandoned  4ier'and  die 
children  sh#had  borne  to  him.  It  must  b&a  consolation  to  those 
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ivho  prosecuted  her,  that  she  was  acquitted,  as  she  is  at  tUs  time 
in  a  most  undoubted  and  deplorable  state  of  insaiii^i  bat  I  eoii^ 
fess,  if  I  had  been  upon  the  Jury  who  triedher,  I  shoidd  haTe 
entertained  great  doubts  and  difficulties  :  lor  although  the 
unhappy  woman  had  before  exhibited  strong  marks  of  in- 
sanity arising  from  grief  and  disappointment ;  yet  she  acted 
upon  yac^^  and  circumstances^  which  had  an  existence^  and 
which  were  calculated,  upon  the  ordinary  principles  of  hu- 
man action,  to  produce  the  most  vioknt  resentment*  Mr. 
Errington  having  just  cast  her  off,  and  marrh^  toother 
woman,  or  taken  her  under  his  protection,  her  jealousy  wts 
excited  t6  such  a  pitch  as  occasionatty  to  overpower  her  no* 
dcrstanding ;  but,  when  she  went  to  Mr.  Errtngton's  bouse, 
where  ahe  shot  him,  she  went  with  the  express  and  del3M*rate 
pmpose  of  shooting  him.  That  fact  was  unquestionable; 
she  went  there  with  a  resentment  kmg  rankling  in^Ai^  bosom, 
bottomed  on  an  existing  foundation:  she  did  not  act  under 
a  delusiony  that  he  had  deserted  her  when  he  had  not,  but  took 
revenge  upon  him  for  an  actual  desertion  ;  but  still  the  Juiy, 
in  the  humane  consideration  of  her  sufferings,  pronounced 
the  insanity  to  be  predominant  orerresentm^nt,  and  they  ac* 
quitted  her. 

But  let  me  suppose  (idiich  would  liken  it  to  the  case  before 
us^)  that  she  had  never  cohabited  with  Mn  Errington  |^  tint 
she  never  had  had  children  by  him ;  and,  consequtody,  that 
he  neither  had,  nor  could  possibly  have  deserted  or  injured 
hen— Let  me  suppose,  in  short,  that  she  had  never  seen  him 
m  her  life,  but  that  her  resentment  had  been  founded  on  die 
morbid  delusion  that  Mr.  Errington,  who  had  ilever  seen  her, 
had  been  the  author  of  all  her  wrongs  and  sorrows  ;  and  that, 
tmder  that  diseased  impression,  she  had  shot  him.  If  that 
had  been  the  case,  Gentiemen,  she  would  have  been  acquitted 
upon  the  opening,  and  no  Judge  would  have  sat  to  tiy  ^uch 
a  caiMe  :  ihtMCt  itsetf  wovid  have  been  decisively  t^uffader* 
istic  of  madness,  because,  being  founded  upon  nothing  exis^ 
ing,  it  could  not  have  proceeded  from  maKce,  which  the  Itw 
requires  to  be  charged  and  proved,  in  every  case  of  murder^ 
as  the  foundation  of  a  conviction.  ^ 

Let  us  now  recur  to  the  cause  we  are  engaged  in,  and  en- 
mine  it  upon  those  principles  by  which  I  am  i^ady  to  stand  at 
fall,  in  the  judgment  erf*  the  Court. 

You  have  a  man  before  you  who  will  appear,  upon  the  evi* 
deace,  to  have  received  those  almost  deadly  wounds  whidi  I 
described  to  you,  producing  the  immediate  and  immoveaHe 
effe5:ts  which  the  eminent  surgeon^  whose  name'#have  meo- 
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tioned,  will^rove  tliat  they  could  not  but  have  produced ;  rt 
will  iqiq^ear,  that  fcom  that  period  he  was  visited  with  the  se- 
verest paroiysms  of  madness,  and  was  repeatedly  confined 
with  all  the  coercion  which  it  is  necessary  to  practise  upon 
lunatics  i  yet  what  is  quite  decisive  against  the  imputation 
of  treason  against  the  person  of  the  King,  his  loyalty  never 
forsook  him*— -Sane  or  insane,  it  was  his  very  characteristic 
to  love  his  sovereign  and  his  country,  although  the  delusions 
which  distracted  him  were  sometimes,  in  other  respects^  vlb 
contradictory  as  they  were  violent. 

Of  this  inconsistency  there  was  a  most  striking  instance  on 
only  the  Tuesday  before  the  Thursday  in  question,  when  it 
will  be  proved,  that  he  went  to  see  one  Truelet,  who  had  been 
committed  by  the  Duke  of  Portland  as  a  lunatic*  This'man 
had  taken^  an  idea  that  our  Sa,viour^s  second  advent,  and 
the  dissolution  of  all  human  things,  were  at  hand ;  and  c6n- 
versed  in  this  strain  of  madness  :  this  mixing  itself  with  the 
insane  delusion  of  the  Prisoner,  ha  immediately  broke  out 
upon  the  subject  of  his  own  propitiation  and  sacrifice  for  man- 
kmd,  although  only  the  day  before  he  had  exclaimed,  that  the 
Virgin  Mary  was  a  whore ;  that  Christ  was  a  bastard ;  that 
God  was  a  thief;  and  that  he  and  thia  Truelet  were  to  live 
with  him  at  White  Conduit  House,  and  there  to  be  enthroned 
together*  His  mind,  in  short,  was  overpowered  and  over- 
whelmed with  distraction* 

The  charge  against  the  Prisoner  is  the  overt  act  of  com- 
passing the  death  of  the  King,  in  firing  a  pistol  at  His 
Majesty— an  act  which  only  differs  from  nmrder  inasmuch 
as  the  bare  compassing  is  equal  to  the  accomplishment  of  the 
malignant  purpose  ;  and  it  will  be  your  office,  under  the  %^vice 
of  the  Judge,  to  decide  by  your  verdict  to  which  of  the  two 
impulses  of  the  mind  you  refer  the  act  in  question :  you  will 
have  to  decide,  whether  you  attribute  it  wholly  to  mischief 
and  malice,  or  wholly  to  insanity,  or  to  the  one  mixing  itself 
with  the  other*  If  you  find  it  attributable  to  mischief  and 
malice  only^  let  the  man  die.  The  bw  demands  his 
deadi  for  the  public  safety* — If  you  consider  it  as  conscious 
malice  and  mischief  mixing  itself  with  insanity,  I  leave  him 
in  the  hands  of  the  Court,  to  say  how  he  is  to  be  dealt  with; 
it  is  a  question  too  difficult  for  me.— -I  do  not  stand  here  to 
disturb  die  order  of  society,  or  to  bring  confusion  upon  my 
country ;  but,  if  you  find  that  the  act  was  committed  whcdiy 
under  the  dominion  of  insanity ;  if  you  are  satisfied  that  he- 
Went  to  the  thjntre  contemplating  his  own  destruction  only ; 
and  that,  when  he  fired  the  pistol,  he  did  not  malicionsly  aim 
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at  the  perscm  of  the  Khig-— you  will  then  be  tenind,  ereti 
upon  the  principle  which  the  Attorney  Gcneralnhnself  hu* 
manely  and  honourably  stated  to  you,  to  acquit  this  moston^ 
happy  Prisoner. 

If,  in  bringing  these  considerations  hereafter  to  the  stand* 
ard  of  the  evidence,  any  doubts  should  occur  to  yt>u  on  die 
subject,  the  question  for  your  decision  wiH  dien  fac,  wUdi  of 
the  two  alternatives  rs  the  most  probable-^-a  duty  which  yon 
will  perform  by  the  exercise  of  that  reason  of  which,  for  wise 
purposes,  it  has  pleased  God  to  deprive  the  tmfbrQute  num 
whom  you  are  trying ;  your  sound  understandings  wiD  easily 
,  enable  you  to  distinguish  infirmities^  which  are  nmforiunet^, 
from  motives^  which  are  crimes.  Before  the  day  ends  the  evi« 
dence  wiB  be  decisive  upon  this  subject.  ^ 

There  is,  however,  another  consideraUon  wiMptI  oug^ 
distinctly  to  present  to  you ;  because  I  think  tha^more  turas 
upon  it  than  any  other  view  of  the  subject :  namdy,  whether 
the  Prisoner's  defence  can  be  impeached  for  ardfice  or  fraud ; 
because  I  admit,  that  if,  at  the  moment  when  he  was  i^pre- 
hended,  there  can  be  fdrly  imputed  to  him^^any  pretence  or 
counterfeit  of  insanity,  it  would  taint  the  whole  case,  and 
leave  him  without  protection  ;  but  for  such  a  suspicicrii 
there  i5  not  even  a  shadow  of  foundatign.-— it  is  repelled  fw 
the  whole  history  and  character  of  his  disease,  as  weU  as  it 
his  life,  independent  of  it.  If  you  were  trying  a  man  under 
the  Black  Act,  for  shooting  at  another,  and  there  was  a  doubt 
upon  the  question  of  malice ;  would  it  not  be  importut,  or 
yather  decicive  evidence,  that  the  Prisoner  had  no  resentment 
against  the  Prosecutor— but  that,  on  the  contrary,  he  was  t 
man  whom  he  had  always  loved  and  served?  Now  die 
Prisoner  was  maimed,  cut  down,  and  destroyed,  in  these^ 
vice  of  the  King. 

Gentlemen,  another  reflection  presses  very  strongly  oo 
my  mind,  which  I  find  it  difficult  to  suppress*  In  every 
estate  there  are  political  differences  and  parties,  and  iadi- 
viduals  disaffected  to  the  system  of  government  under  whidi 
they  live  as  subjects.  There  are  ndt  mapy  such,  I  trust, in 
this  country ;  but  whether  there  are  many  or  any  of  sock 
persons,  there  is  one  circumstance  which  has  peculiarly  di^ 
tinguished  his  M snesty's  life  and  reign,  and  wnidi  is  in  itsdf 
as  a  host  in  the  Prisoner's  defence  :-«'*since,  amidst  aB  die 
treasons  and  all  the  seditions  which  have  been  charged  oft 
reformers  of  government  as  conspiracies  to  disturb  it,  ad 
hand  or  voiee  has  been  lifted  up  against  the  ii|sierson  of  die 
Kin^ ;  there  have,  indeed,  been  utihappy  lunatics  who,  from 
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ideas  f  oo  ofijrn  mixing  themselves  with  insanity,  have  intru- 
ded themsmes  into  Uie  palace--4>ut  no  malicious  attack  has 
ever  been  made  upon  the  King^  to  be  settled  by  a  trial : 
his  Majesty's  character  and  conduct  have  been  a  safer  shield 
than  guards  or  than  laws.*-Gentlemenf  X  wish  to  continue  to 
that  sacred  life  that  best  of  all  securities ;  I  seek  to  continue 
it  under  that  protection  where  it  has  been  so  long  protect- 
ed.-—We  are  not  to  do  evil  that  good  may  come  of  it ;  we  are 
not  to  stretch  the  laws  to  hedge  round  the  life  of  the  King 
with  a  greater  security  than  that  which  the  Divine  Pro* 
vidence  has  so  happily  realized. 

Perhaps  there  is  no  principle  of  religion  more  strongly  in* 
culcated  by  the  sacred  Scriptures  than  by  that  beautiful  and 
encouraging  lesson  of  our  Saviour  himself  upon  confidence 
in  the  dipri^e  protection  :  ^^  Take  no  heed  for  your  life,  what 
**  ye  shall  eat|  or  what  ye  shall  drink,  or  wherewithal  ye 
*^  shall  be  clothed ;  but  seek  ye  first  the  kingdom  of  God, 
^^  and  all  these  things  shall  be  added  unto  you."  l&y  which 
it  is  undoubtedly  not  intended  that  we  are  to  disregard  the 
conservation  of  life,  or  to  neglect  the  means  necessary  for 
its  sustentation ;  nor  that  we  are  to  be  careless  of  whatever 
may  contribute  to  our  comfort  and  happiness— but  that  we 
should  be  contented  to  receive  them  as  they  are  given  to  us, 
and  not  seek  them  in  the  violation  of  the  rule  aiid  order  ap*^ 
pointed  for  the  government  of  the  world.— -On  this  principle 
nothing  can  more  tend  to  the  security  of  his  Majesty  and  his 
government,  than  the  scene  which  this  day  exhibits  in  the 
calm,  humane,  and  impartial  administration  of  justice  ;*-<m4 
if,  in  my  part  of  this  solemn  daty,  I  have  in  any  manner 
trespassed  upon  the  just  security  provided  for  the  public 
happiness,  I  wish  to  be  corrected.  I  declare  to  you,  solemn- 
ly, that  my  only  aim  has  been  to  secure  for  the  Prisoner  at 
the  bar,  whose  life  and  death  are  in  the  balance,  that  he 
should  be  judged  rigidly  by  the  evidence  and  the  law.— I 
have  made  no  appeal  to  your  passions— you  have  no  right  to 
exercise  them.  This  is  not  even  a  case  in  which,  if  the  Pri- 
soner be  found  guilty,  the  royal  mercy  should  be  counselled 
to  interfere :  he  is  either  an  accountable  being,  or  not  account- 
able ;  if  he  was  unconscious  of  the  mischief  he  was  engaged 
in,  the  law  is  a  corollary,  and  he  is  not  guilty ;  but  if,  when 
the  evidence  closes,  you  think  he  was  conscious,  and  ma- 
liciously meditated  the  treason  he  is  charged  with,  it  is  im- 
possible to  conceive  a  crime  more  vile  and  detestable;  and  I 
should  consi^r  the  King's  life  to  be  ill  attendefi  to  indeed,  if 
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not  protected  by  the  full  vigour  of  the  laws,  wluc^ure  watch- 
ful over  the  security  of  the  meanest  of  his  subiOTls.  It  b  a 
most  important  considerpition,  both  as  it  regards  the  Prison- 
er and  the  community  of  wUch  he  is  a  member*— Gentle- 
men,  I  leave  it  with  you- 
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SPEECH 


FOR 
GEORGE  STRATTOy,  HENRT  BROOKE,'  CHARLES  FLOTER,  AKP 

GEORGE  MACKAY,  ESQUIRES ; 
AS  DKLIVBRBD  IN  THB  COURT  OF  KINO's  BBNCH,  OH  THB 
5th  DAT  OF  FEBRUARY   1780. 


THEfMammg  Speech  nascne  cf  the  earliest  of  Lord  Erskku^s 
OjBpeearancesatiheBary  having  been  delivered  m  the  Court  of  King^s 
Bench  on  the  5th  of  February  1780.  It  fims  not  comprehended  in 
the  former  volumes^  because  the  subject  did  not  range  mihin  the  title 
of  that  collection. 

Timenowbegins  to  cast  tnlo  the  shade  a  proceeding  which  occu- 
pied at  the  moment  a  great  deal  of  public  interest  and  attenHan^  vis. 
the  arrest  and  imprisonment  o^  Lard  Pigot,  Qovemor  of  Madras^ 
fy  the  Me^orOy  of  the  Council  of  that  settlement,  in  the  year  1 776. 

On  (heir  recall  to  Europe  by  ike  Directors  of  the  East  India  Com- 
pan^y  a  motion  was  made  in  the  House  of  Commons^  for  their  prose- 
cution by  the  Attomey-Oeneralyfor  a  high  misdemeanor. 

Admiral  Pigot^  the  brother  of  LordPigot,  being  al  thai  time  a 
member  of  the  House^  and  a  most  amiable  man^  connected  in  poUHcal 
life  withthe  Opposition  party  in  Parliament^  an  exiraordmary  de- 
greeof  acrhnomf  aroseupon  thesubject^  and  the  House  of  Commons 
came  to  a  resolution  to  prosecute  Messrs.  Strattony  and  otnerSy  in  the 
Court  of  King^s  Bench  ;  and  an  Information  was  accordingly  Jiled 
against  them  by  the  Jttorney-Oeneral.  They  were  defended  by  Mr. 
Dunningy  and  the  other  leading  advocates  of  that  ttmCy  but  were 
found  guilty  ;  andy  on  their  being  brought  up  to  receive  thejudgment 
of  theCourt^  Mr.  Erskhuy  nhowas  then  only  junior  Counsely  made 
me  following  Speech  in  mitigation  of  their  punishment. 

The  prinemle  of  the  ndtigationy  as  maintained  by  Mr.  Ehrskine, 
may  be  thus  shortfy  described.  LordPigoL,  considering  himself  as 
President  of  the  Qovemment  of  Madrasy  to  be  an  integra)  paitlbf 
it,  iodepeacleiit  of  the  Council,  refused  to  put  a,  question  for  decistm 
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by  OuBoordy  f9hk1i  the  members  rf  tJu  Council  emiiended  it  was  hi$ 
duty  ministenaUy  to  kaoe  dene  ;  and  he  also  unduly  mspended  two 
ef  them^  to  make  up  a  maiorUy  in  favour  of  his  woeeedings.  This 
act  of  Lord  Pigot  was  held  by  the  Majority  of  the  Council  to  be  a 
subversion  and  usurpation  of  the  government^  which  they  contended 
was  vested  m  the  President  and  Coundt  and  not  in  ike  Presidad 
only;  and  to  vindicate  the  powers  ofthegovenunent^  thus  claimed 
to  reside  in  them^  they  caused  LordiHgot  to  be  arrested  emdsuspend 
ed,  and  directedthe  act  of  theMc^orily  qfCouncilj  whkk  Lord  Pigot 
rrfused  toexecute^  to  be  carried  into  execuii^s^  R  was^  ofcourse^  ad' 
milted  thai  Ms  act  was  not  legaUy  msHfiaUe  s  thai  the  Defmdanis 
were  properly  convictedj  andmust^  therefore^  receive  wome  puniduncni 
from  the  Court ;  butU  was  eoniendedin  Hie f Mewing  SpeeA^  thai 
the  Court  was  bound  to  remember  and  respect  thepruu^ples  nlkitkgO' 
vemed  our  ancestors  at  the  Rcoohaion^  and  ivMdk  had  dictated  so 
many  acts  of  indemnity  by  parliament^  when  persons^  isnpMed  by 
imminent  necessity^  had  disobeyed  the  laws.  .  HHI 

The  Defendants  were  onlyfiMd  one  thousandpounds^  mrithautfoji 
sendewccof  tmpnsonment* 


SPEECH 

FOA  THE 

COUNCIL  OF  MADRAS, 

m  MITIGATION  OF  PUNISHMENT. 


Ml  really  do  not  know  how  to  atk  or  even  to  expect^ 
the  attention  of  the  Court;  I  am  snre  it  is  no  gratification  to 
me^  to  try  your  Lordships'  patience  on  a  subject  so  com- 
pletely exhausted ;  I  feel  besides^  that  the  array  of  Counsel 
assembled  on  this  occasion,  gives  an  importance  and  so- 
lemnity to  the  conviction  which  it  little  deserves,  and  carries 
the  mt  of  a  psunful  resistance  of  an  expected  punishmenti 
which  it  wovdd  be  a  libel  on  the  wisdom  and  justice  of 
the  Court  to  expect. 

But  in  causes,  that,  from  their  public  nature,  have  attract'^ 
cd  the  public  notice,  and  in  which  public  prejudices  have  been 
industriously  propagated  and  in^amed,  it  is  verv  natural  for 
the  objects  of  them  to  fed  a  pleasure  in  seemg  their  ac^ 
tions  (if  they  wUl  bear  a  naked  inspection)  repeatedly  strip- 
ped of  the  disguise  with  which  the  arts  of  their  enemies  had 
covered  them,  and  to  expect  their  Counsel  to  be,  as  it  were, 
the  heralds  of  their  innocence,  even  after  the  minds  of  th'e 
Judges  are  convinced*  They  are  apt,  likewise,  and  widi 
some  reascm,  to  think,  that,  in  this  stage  of  a  prosecution, 
surplussage  is  less  ofiensive,  the  degree  of  punishment  not 
being  reducible  to  a  point  like  a  legal  justification,  but  subject 
to  be  softened  and  shaded  away  by  the  variety  of  views  in 
which  the  siime  fieicts  may  be  favourablv  and  jusdv  present- 
ed, both  to  ^e  uncierstanding  and  the  heart.  Such  feelings, 
my  Lord,  whidi  I  more  than  guess  are  the  feelings  of  my 
injured  Clients,  must  be  mv  apology  for  adding  any  thing 
to  what  my  learned  leaders  have  already,  I  think,  unanswer- 
ably urg^  in  their  favour.    It  will  be,  however,  unneces- 
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6ary  for  me  to  f«ligue  your  LordAbip  with  anuoute  recapita* 
lation  of  the  facts ;  I  shall  confine  mjrself  to  the  pronuneot 
features  of  the  cause* 

The  Defendants  are  convicted  of  having  assumed  to 
themselves  the  power  of  the  Government  ot  Madras,  and 
with  having  assaulted  and  imprisoned  Lo§d  Pigot.  I  say, 
they  are  convicted  of  that^  because,  although  I  am  aware 
that  the  general  verdict  of  Guilty  inclucks^  likewise  the 
truth  of  the  first  count  of  the  Information^  which  charges 
the  obstruction  of  Lord  Pigot  in  carrying  into  executicm  die 
specific  orders  of  the  Company,  yet  it  is  iinpossible  that  the 
genoal  verdict  can  at  aU  embarrass  the  Court  in  pzxmoun* 
dng  judgment,  it  being  notorious  on  the  face  of  the  evidence, 
first,  that  there  were  no  direct  or  specific  orders  of  the  Com- 
pany touching  the  points  which  occasioned  eidier  the  oriffin- 
al  or  final  differences,  the  Rajah  of  Taxyore  beifig^  before 
die  disputes  arose,  even  beyond  the  letter  of  the  inatrucdooi, 
restored  and  secured*  Secondly,  that  the  uistructioBB,wlial- 
ever  they  were,  or  however  to  be  construed,  were  not 
given  to  the  m^t  construction  of  Lord  Pigot,  but  to  him 
and  hie  GeunoU^  Hie  ail  the  other  general  instructiom  ojtkait 
4hvernmentm 

The  Company  inclined  that  the  Rajah  of  Taigore  shoald 
be  restored  without  infringing  the  rights  of  the  Nabob .  of 
the  Camatici  but  how  suck  restoration  and  security  of  Jhe 
Rajah  could,  or  was  to  be  effected  without  the  infringe 
ment  of  diose  rig^  of  the  Nabob  which  were  not  to  be 
violated,  the  Company  did  not  leave  to  the  single  disccetiQa 
of  Lord  Piffot,  but  to  tl;^  determination  of  die  ordinaiy 
•powers  of  the  Government  of  Fort  Saint  George^  acting.ta 
the  best  of  their  understandings,  responsible  only,  like  aH 
other  mag^trates  and  rulers,  for  the  purity  of  their  inlen* 
tions«  ' 

^  It  is  not  pretended  that  the  Company's  instructions  direct- 
ed to  the  Rajah's  security  to  be  effected  by  die  residence 
.of  a  civil  chief  and  council  in  Tanjore,  or  by  any  other  civil 
establishment  whatsoever  :  on  the  contrary,  they  disavoir 
such  appropriation  of  any  part  of  the  revenues  of  that^coop* 
try;  yet  the  renaUng  a  civil eetahliehment  in  the  pereenfif 
Lord  Pigofa  eon'-in'lawj  Mr.  Ru^eely  -destined  too  by  the 
Company  for  a  .Afferent  €md  incompatible  eermce^  is  the  ^^ 
cr/ic  obstruction  which  is  the  burden  of  the  first  count  of  the 
Jmformation^  and  which  is  there  attempted  to  be  brouglufor^ 
ward  as  an  aggravation  of  the  assumption  of  the  generd 
powers  of  the  government ;  the  obstruction  of  what  was  not 
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duly  not  ordered  bv  fhe  Compmy,  but  of  which  their  orders 
implied,  attd  in  public  Council  were  admitted  by  one  of  Lord 
Bigot's  adherents  to  imply,  a  diaapprobatwt  and  prohibi- 
tion* 

The  claims  of  Mr*  Benfield,  the  subject  of  so  much  slan- 
derous declamation  without  proof,  or  attempt  of  proof,  and^ 
what  is  more  extraordinary,  without  even  charge  or  accu- 
sation, are  subject  to  the  same  observations:  the  orders  to 
restore  the  Rajah  to  the  possession  of  his  country,  certain* 
ly  did  not  express,  and,  if  my  judgment  does  net  mislead 
me,  could  not  imply,  a  restitution  of  the  crops  sown  with 
the  Prince's  money,  advanced  to  the  inhabitants  on  the  cre- 
dit of  the  harvest,  without  which,  imiversal  famine  would 
have  ensued. 

Had  the  Nabob,  indeed,  seized  upon  HHanjore  in  defiance 
of  the  Company,  or  even  without  its  couiitenance  and  protec- 
tion, he  would,  no  doubt,  have  been  a  maldfide  possessor 
quoad  all  transactions  concerning  it  with  the  Company's  ser- 
vants, whatever  the  Justice  of  this  title  to  it  might  in  re- 
ality have  been ;  ana  the  Company's  governors,  in  restor- 
ing the  Rajah,  paying  no  respect  to  such  usurped  possession, 
would  have,  been  justifiable  in  telling  any  European  who  had 
lent  his  money  on  the^ecurity  of  Tanjore«*^ir,you  have  lent 
your  money  with  your  eyes  open,  to  a  person,  whose  title  you 
knew  not  to  be  ratified  by  our  approbation,  and  we  cannot, 
therefore,  consider  either  his  claim  or  yours  derived  from  it* 
But  when  the  Nabob  was  put  into  possession  by  the  Compa- 
ny's troops ;  when  that  possession,  so  obtained,  was  ratified 
in  Europe,  at  least  by  the  silence  of  the  Compan}^,  no  matter 
whether  wisely  or  unwisely,  justly  or  unjustly ;  and,  after  the 
Nabob  had  been  publicly  congratulated  upon  such  possession, 
by  the  King's  plenipotentiary  in  the  presence  of  ail  the  neigh- 
bouring princes  in  India ;  I  confess  I  am  at  a  ioss  to  discover 
the  aisurditv  (as  it  has  been  called)  of  the  Nabob's  preten- 
sions ;  and  it  must  be  remembered,  that  Mr.  Benfield^s  de-* 
rivative  title  was  not  the  subject  of  dispute,  but  the  title  oi' 
the  Nabob,  his  principal,  from  whence  it  was  derived  ;  I  am, 
therefore,  supported  by  tfie  report  of  the  evidence,  in  saying, 
that  it  does  not  appear  diat  the  differences  in  Council  aipse, 
were  continued,  or  brought  to  a  crisis,  on  points  where  Lord 
Pigot  had  the  Company's -orders,  either  express  or  implied,  to 
give  any  weight  to  his  single  opinion  beyond  the  ordinary 
weight  allotted  to  it  by  the  constitution  of  the  settlement,  so 
as  to  justify  the  Court  to  consider  the  dissent  of  the  Majorit}' 
from  his  measnreSy  to  be  eith^*  a  criminal  resistaiice  of  the 
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President,  or  a  diaobedience  of  die  Gompft&y's  specific  or 
genend  instractions. 

l%us  perishes  the  first  count  of  the  information,  even  if  it 
had  been  matter  of  charge !  But  much  remains  behind.  I 
know  it  is  not  enough  diat  the  Company's  orders  were  not 
specific  touching  any  of  the  points  on  which  die  differences 
arosCf  or  diat  they  were  silent  touching  the  property  of  die 
crop  of  Tanjore,  or  that  the  Nabob's  claim  to  it  had  the 
semblance,  or  even  the  reality  of  justice ;  I  adnut  duit  it  is 
not  sufficient  that  the  Defendants  had  the  largest  and  most 
liberal  discretion  to  exercise,  if  that  discretion  should  appear 
to  have  been  warped  by  bad,  corrupt,  or  selfish  motives ;  I  am 
aware,  that  it  wtniid  be  no  argument  to  say,  diat  die  acts 
charged  upon  them  were  done  in  resistance  of  Lord  Pigot's 
illegal  subversion,  if  it  could  be  replied  upon  me,  and  diat 
reply  be  supported  by  evidence,  that  such  subversive  acts  of 
Lord  Pigot,  though  neither  justifiable  nor  legal,  were  inland- 
able  opposition  to  their  corrupt  combinations.  I  freely  admit 
that,  if  such  a  case  were  established  against  me,  I  should  be 
obliged  to  abandon  their  defence ;  because  I  could  apply  none 
of  the  great  principles  of  government  to  their  protection ;  bat, 
if  diey  are  clear  of  such  imputations,  dien  lean  and  mff  ap- 
ply them  a//. 

My  Lord,  of  this  bad  intention  there  is  no  proof;  no  proof 
did  I  say  ?  there  is  no  charge !— ^I  cannot  reply  to  sumder 
here.  I  wiH  not  debase  the  purity  of  the  Court  by  fighting 
with  the  phantoms  of  prejudice  and  part^,  that  are  invisible 
to  the  sedate  and  sober  eye  of  justice !  If  it  had  been  a  pri- 
vate cause,  I  would  not  have  suffered  ray  Clients,  as  fiu*  as 
my  advice  could  have  influenced,  to  have  filed  a  single  affida- 
vit in  support  of  that  integrity  which  no  complaint  attached 
upon,  and  which  no  evidence  had  impeached ;  but,  since  they 
^ere  bound  like  public  victims,  and  cast  into  this  furnace,  we 
wished  them  to  come  forth  pure  and  white ;  their  innocence 
is,  therefore,  witnessed  before  your  Lordships,  and  before  the 
world,  by  their  most  solemn  oaths ;  and  it  is  surely  no  great 
boon,  to  a^k  credit  for  facts  averred  under  the  most  sacrBcT 
obligations  of  religion,  and  subject  to  criminal  retribution 
e^ftn  here^  which  you  are  bound,  m  the  absence  of  proof,  not 
only  in  dut}"^  as  Judges,  but  in  charity  as  men,  to  beheve  widh 
out  any  oadis  at  all. 

-They  have  denied  every  corrupt  motive  and  purpose,  and 
every  interest,  direcdy  or  indirectly,  with  Mr.  Benfield,  Or 
his  claims. — But,  says  Mr.  Rous,  Benfield  was  a  man  of 
straw  set  up  by  the  Nabob  ;  be  it  so ;— -they  have 
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sworn  tJtatthcy  had  no  interest,  directly  or  indirectly,  in  the 
claims  of  the  Nabob  himself;  no  interest,  directly  or  indirect* 
ly,  in  the  property  of  tjie  crop  of  Tanjorej  no  interest,  di- 
rectly or  indirectly,  beyond  their  ditty,  in  the  preference  of 
Colonel  Stuart's  appointment  to  Mr.  Russel's ;  nor  any  in* 
terest,  direct  or  indirect,  in  any  one  act  which  is  the  subject 
of  the  prosecution,  or  which  can,  by  die  most  collateral  direc- 
tion, be  brought  to  bear  upon  it.  ouch  are  the  affidavits ;  and 
if  they  be  defective,  the  defect  is  in  us.  They  protested  their 
innocence  to  us,  their  Counsel,  and,  telling  us  that  there  was 
no  form  in  which  language  could  convey  asseverations  of  the 
purity  of  their  motives,  which  they  could  not  with  a  safe  eon* 
science  subscribe  to,  they  left  it  fo  ti^  to  frame  them  in  terms 
to  exclude  all  evasion. 

But  circumstances  come  in  aid  of  their  credit  stronger  than 
all  oaths:  men  may  swear  ialsely;  men  may  be  perjured, 
though  a  court  of  justice  cannot  presume  it ;  but  human  na- 
ture cannot  be  perjured.  They  did  not  do  the  very  thing, 
when  they  got  the  government  for  which  they  are  supposed  to 
have  usurped  it.  The  history  of  the  world  does  not  afford 
an  instance  of  men  wading  through  guilt  for  a  purpose  which, 
when  within  their  grasps  they  never  seized  or  looked  that  way 
it  lay. 

When  Mr.  Beniield  first  laid  his  claims  before  the  Board, 
Lord  Pigot  was  absent  in  Tanjore,  and  Mr.  Stratton  was  the 
legal  governor  during  his  absence,  who  might  therefore  have, 
in  strict  regularity,  proceeded  to  the  discussion  of  them ;  but 
he  referred  them  back  to  Lord  Pigvt^  and  postponed  that  dis- 
cussion till  his  return;  when,  on  that  discussion,  they  were 
declared  valid  by  a  legal  majority,  they  neither  forced  them^ 
nor  threatened  to  force  them  on  the  Rajah,  but  only  recom- 
mended it  to  him  to  do  justice,  leaving  the  time  arid  the 
manner  to  himself ;  and,  when  at  last  they  assumed  the  gov- 
ernment, they  did  not  change  their  tone  with  their  power  ; 
the  Rajah  was  left  unrestrained  as  before,  and,  at  this  hour^ 
the  claims  remain  in  the  same  situation  in  which  they  stood  at 
the  commencement  of  the  disputes ;  neither  the  Nabob  nor 
Mr.  Benfield  have  derived  the  smallest  advantage  or  support 
firom  the  revolution  in  the  government. 

This  puts  an  end  to  all  discussion  of  Indian  politics,  which 
have  been  artfully  introduced  to  puzzle  and  perplex  the 
simple  merits  of  this  cause  ;  I  have  no  more  to  do  with  the 
first  or  second  Tanjore  war,  than  with  the  first  or  second 
Cartha^^inian  war ;  I  am  sorry,  however,  my  absence  yester- 
day in  the  House  of  Commons  prevented  me  from  hearing 
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the  history  of  them,  because,  I  am  toM,  Mn.RottB  spok» 
with  great  ability,  and,  I  am  convinced  from  what  I  know  of 
his  upright  temper,  with  a  zeal,  that,  for  the  moment,  juslH 
fied  what  he  said  to  his  own  bosom  ;  but,  if  I  am  not  misin- 
formed, his  zeal  was  hi^  only  brief  ;  his  imaginatioii  and  re- 
sentment spumed  the  fetters  both  of  fact  and  accusaticMi,  and 
his  acquaintance  with  Indian  aflfairs  enabled  him  to  give  a 
variety  to  the  cause,  by  plausible  circumstances,  beyrad  die 
reach  of  vulgar,  ignorant  malice  to  invent*  It  was  calcubi^ 
ted  to  do  much  mischief,  for  it  was  too  long  to  be  remember- 
ed, and  too  unintelligible  to  be  refuted ;  yet  I  am  contented 
to  demand  judgment  on  my  Clients  on  Mr.  Rous'  terms: 
he  tells  your  Lordship,  that  their  intentions  omnot  be  known 
till  that  time  when  the  secrets  of  all  human  hearts  shall  be  re- 
vealed, and  then,  in  the  very  same  breath,  he  calls  for  a  pun- 
ishment as  if  they  were  revealed  already.  It  is  a  new«y  inge- 
nious, and  summary  mode  of  proceeding— ^^^^tntint  reme- 
dium^  an  assize  of  conscience. — If  it  should  become  the  prac- 
tice, which,  from  the  weight  of  my  Learned  Friend,  I  have 
no  manner  of  doubt  it  will,  we  shall  hear  such  addresses  lo 
Juries  in  criminal  courts  as  this : — Gentlemen,  I  am  Counsel 
for  th^  prosecution,  and  I  must  be  candid  enough  to  admit 
that  the  charge  is  not  proved  against  the  Defendants  , 
there  is  certainly  no  legal  evidence  before  you  to  entitle  the 
Crown  to  your  verdict ;  but,  as  there  is  little  reason  to  doubt 
that  they  are  guilty,  and  as  this  deficiency  in  the  evidence 
will  probably  be  supplied  at  the  day  of  judgment,  you  are 
well  warranted  in  convicting  them  ;  and  ;  if,  when  the  day  of 
judgment  comes,  both  you  and  I  should  turn  out  to  be  mis- 
taken, they  may  move  for  a^new  trial.   ^ 

Tl^s  was  the  general  argument  of  guilt ;  and,  in  the  fiarti- 
cularf^  the  reasoning  was  equally  close  and  logical.  How, 
says  -Mr.  Kous,  can  it  be  believed  that  the  Tanjore  crop  was 
not  the  corrupt  foundation  of  the  Defendants'  conduct,  when 
it  appears  from  day  to  day,  on  the  face  of  all  the  consulta- 
tions, as  the  single  object  of  dispute  ?  That  it  was  the  ob- 
ject of  dispute,  I  shall,  for  argument's. sake, admit;  but  docs 
Mr.  Rous'  conclusion  follow  from  the  admission  of  his  premi- 
ses ?  I  will  tell  him  why  it  does  not ;  it  is  so  very  plain  a  reason, 
that,  when  he  hears  it,  he  will  be  astonished  he  did  not  discover 
it  himself.  Let  me  remind  him,  then,  that  all  the  inferences 
which  connexions  with  the  Nabob  so  amply  supplied  on  the 
one  hcnidy  connexions  with  the  Rajah  would  as  amply  have 
.supplied on  the  other.  If  the  Tanjore  cuop  was  die  bone  ot 
contention,  the  Rajah,  by  keefmg  it,  had  surely  the  same  op- 
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]KVtiiiiity  o£^  gratitude  to  his  adherents,  that  the  Nahot)  had 
to  \i\^  hy  9n€U$hing  it  from  him*  The  aq)pointm€ijt  of  ,Mr. 
RU8A£L,  10  the  residency  of  Tanjore — Mr.  Russel,  the 
friend,  the  confidant,  the  son-in-law  of  Lprd  Pigot — ^waS 
sorely  as  good  a  butt  ibr  insinuation  as  Colonel  Stuart^  fpr  the 
-whok  Councils  The  ball  might,  thert:fore,  have  been  thrown 
back  with  redoubled  violence;  and  I  need  not  remind  the 
Court,  that  the  cause  was  conducted  on  our  part  by  a  gentle- 
mim  whose  powers  of  throwing  it  back  it  would  be  folly  in[ 
meto  sprak  of;  but  he  nobly  disdained  it;  lie  said  he  would 
i)ot  hire  out  his  talents  to  scatter  insinuation  and  abus^,  whe^ 
the  administration  of  right  and  justice  did  not  require  it; 
and  his  Clients,  while  i^ey  received  the  full,  faithful,  and 
energetic  exercise  of  his  great  abilities,  admired  and  s^- 
plauded  the  delicate,  manly  rectitude  of  his  conduct ;  they 
felt  that  their  cause  derived  a  dignity  and  a  security  from  the 
MAN,  greater  than  the  advocate^  and  even  than  such  an  advo- 
cate, could  bestow. 

I  shaUfoUow  the  example  of  Mn  Dunning*  God  forbid, 
my  Lord,  that  I  should  insult  the  ashes  of  a^rave  man,  who, 
in  other  re^pec^tSy  deserved  well  of  his  couptry ;  but  let  me 
iemiod  theg^atlemen  on  the;  other  side,  that  the  honour  of  the 
XI  VINO  is  as  sacred  a  call  on  humanity  and  justice  as  the  me- 
mory of  the  DEAD. 

My  XK>rd,  the  case,  thus  stripped  of  the  false  colours  thrown 
upon  it  by  party  defamation,  stands  upon  plain  and  simple 
principles,  and  {  shall,  therefore,  discuss  it  in  the  same  ar- 
rangement which  your  Lordships  pursued  in  summing  up  the 
evidence  to  the  Jury  at  the  trial,  only  substituting  alleviation 
for  justification. 

Firsts  In  whom  did  the  ordinary  powers  of  the  government 
of  Madras  reside  ? 

Secondly,  What  acts  were  done  by  Lord  Pigot,  subversive 
of  that  government  ? 

Thirdly,  What  degree  of  ^  criminality  belongs  to  the  con- 
fessedly dlegal  %ct  of  the  Defendants,  in  assuming  to  them- 
selves the  whole  powers  of  the  government^  so  subverted? 
I  say,  S9  subverted;  for  I  must  keep  it  constantly  in  the  eye 
of  tne  Court,  that  the  government  was  subverted,  and  was  ad- 
mitted by  your  Lordship,  at  the  trials  to  have  been  subverted 
ty  Lord  Pigot^  before  it  was  assumed  by  the  Majority  of  the 
i&mnciU 

Fifst,  then,  in  whom  did  the  government  of  Fort  Saint 
Geprg^  reside  ?  And,  in  deciding  this  question,  it  will  not  be 
Bec^^ary  tagOj  as  some  have  done,  into  the  general  principles 
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<ii  govertinieat,  or  to  compare  ike  dtpotMrnt  of  a 
of  merchants  with  gr^t  political  govermnenis,  eidier'aiideiit 
or  modem.  The  East  India  Company^  being  iacorpcfaced 
By  act  of  Paiiiament,  derived  an  authoril^  from  tfacir  dMiter 
of  incorporation,  to  constitute  ialerior  govemmeiits^  dependant 
on  them  for  the  purposes  of  manapng  their  concerns  in  those 
distant  parts  :-^}uul  the^Company,  at  die  time  the  charter  was 
granted,  been  such  an  immense  and  poweffid  body  as  ithai 
since  become  from  the  trade  and  prosperity  of  the  eminrer 
it  might  have  happened  that  the  forms  of  ^dtese  govcnttnents 
would  have  been  accurately  chalked  out  by  PadJamcaCy  and 
been  made  part  of  the  charter ;  in  which  case^  the  cbarter 
itself  would  have  been  the  only  place  to  have  resorted  so  far 
the  solution  of  any  question  respecting  the  pothers  of  audi 
governments,  because  the  Company,  by  the  generiA  law  of 
all  corporations,  could  have  made  no  by-laws,  or 
orders,  repugnant  to  it ;  but,  on  the  other  hand,  die 
having  left  them  at  liberty,  in  this  instance,  and  aot- 
prescribed  constitutions  for  their  territorial  govcmaaeDts  in 
India,  there  can  be  no  possible  place  to  resort  to  fordiesoln* 
tion  of  such  questions,  but  to  the  commissionas  of'  govern- 
ment granted  by  the  Company;  their  standingofders,  wludi 
may  be  considered  as  fundamental  constitutions;  and  sach 
explanatory  instructions  as  they  may,  frooa  tine  tor  tiass^ 
have  transmitted  to  their  servants  for  the  regulaciott  of  Aeir 
conduct ;-— by  these,  and  these  alone,  must  every  diqarte 
arising  in  the  governments  of  India  be  determined,  eoupqiC 
such  as  fall  within  the  cognisance  of  the  act  of  the  ihiismnk 
6f  Geoige  the  Third,  for  the  regulation  of  Ac  Comp— y^ 
aiFairs,  as  well  in  India  as  in  Europe. 

First,  then,  as  to  the  commission  of  government^  where 
the  clause,  on  which  they  build  the  most,  is  made  to  nrndnis: 
^^  And  to  the  end  that  be  might  be  the  better  enriiled  to 
^*  manage  all  the  affairs  of  them  the  said  Compa]i3r^  di«r  ap* 
^*  pointed  certain  persons,  therein  named,  to  be  of  dieir  OMOh 
^  til  at  Fort  Saint  George.''  These  words  woidd  certain^ 
imply  die  President  to  be  an  integral  and  substantive  port  dis- 
tinct from  die  Council ;  but,  unfortunately,  no  such  words  are 
contained  in  the  commissionr  of  government,  whick  spesks  a 
very  different  language,  almost  in  itself  conclusive  agmnst  die 
proposition  they  wishto  estaUislu  The  wdrdr  are,  ^  And  to 
^^  the  end  that  the  said  George  Lord  Pigot  might  be  the  better 
^  enabled  to  manage  all  the  affairs  of  os  the  said  Compsf  , 
^  we  do  constitute  and  ordain  George  Stratton,  Esq.  to  be 

8£C0HD  in  our  Council  of  Fort  Saint  GeorgCf  to  witfTOift 
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^  HS»r  w  THE  G^mmt'^AfiJt  our  M^Ai  Preaideiit  Gveorgfi  Lord 
^^  PtgDt."  It  is  iai|K>sstbk  for  the.  English  lai^uage  more 
fiakolj  to  mark-  out  the  Preaideat  to  be  merely  thefrat  in  Coun- 
cU^mid  not  aa  integral  aubstantiye  party  a$s,isteddy  a  Council ; 
fbr^in  such  case,  Mr.  StrattfeoiH  th^  semor  Counsellor,,  wo^ld, 
k  is  apprehended,  be,  called  the  first  in  Counciiy  instead 
of  the  second  in  Council,  to  wit,  n.<^t  after  Jthe  President ; 
aad  this  clause  in  th«  eommissifm,  so  explained,  ngtt  only 
goes  -far.  by  itself  to  resist  the  ekim  of  independencje  in 
the  President,  but  take»  off  from  the  amUguity  and  un- 
certainty >rhidi  would  otherwise  oloud  the  construction  of 
^  dause  that  follows,  viz*  ^^  And  we  do  hereby  give  and  grant 
*^  unto  our  said  President  and  Governor  George  Lord  Pigot^ 
^  and  to  our  Council  aforenamed^  or  the  naajor  part^of  them, 
^  fiiU  power  and  authority,  &c."  The  President  and  Coun- 
cil being^  here  named  distinctly^  the  word  them^  without  the 
fonegoing  danse,^  might  seem  to  constitute  the  President  an 
integral  part,  and  separate  from  the  Council ;  but  the  Pre- 
sident, having  been  before  constructively  named  as  the^r^ 
in  Council  ;  Mr«  Stratton,  though  the  senior  Counsellor,  be- 
ing expresdy  named  the  second,-  it  is  plain  the  word  them 
aigufies  the  majority  of  such  Council^  of  which  the  President 
is  thejirstj  and  who  is  named  distinct^,  not  only  by  way  of 
pn-eminence,  but  becMise  all  public  bodies  are  odled  and 
described  bv  llieir  corporate  names,  and  all  their  acts  wit- 
nessed by  tneir  common  seals,  whatever  their  internal  consti- 
tntions  may  be.  No  head$  of  corporations  have,  by  die 
common  law  of  England^  any  negative  on  the  proceedings 
of  die  other  constituent  parts,  unless  by  express  provision 
in  their  charters ;  yet  all  their  powers  are  given  to  them, 
and  exercised  by  them,  in  their  corporate  names,  which  ever 
makes  the  head  a  party,  although  he  may  be  dissentient  from 
^die  act  that  receives  authority  m>m  his  name. 

The  standing  orders  of  the  company,  published  in  IGST*, 
and  1702,  which  may  be  considered  as  fundamental  consti- 
tutions, are  plain  and  unequivocal ;  they  enjoin^  ^^  That  all 
^^  their  affairs  shall  be  transacted  in  CoyNCiL,  and  ordei^- 
^  ed  and  managed  as  the  Ma^rxty  or  th^  Coukgil  shsHX 
^  determine  and  not  otherwise  on  any  pretence  whatsoever.'' 
And  again,  ^^  That  whoever  is  agreed  on  by  the  Majority 
^  shall  be  the  order  by  which  c»ch  one  is  jto  act ;  and  ^Yr 
^^  ery  individual  person,  even  the  dissenters  themselves^  are 
^^  to  perform  their  parts  in  the  prosecuticA  thereof." 

The  agreement  of  the  Majority  being  denominated  an 
cmoKRi  showB  as    deaxiy  as   language  can  do,  tb^t  obe- 
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diendeii  exp6€ttA  to  their^tcramatioii ;  and  kis  eqmlkf 
{dain,  that  no  constituent  member  of  that  government  cm 
fitistrate  or  counteract  such  order^  since  each  indmdnal^ 
even  the  dtssenters  themselves^  are  commanded  to  act  in  con- 
formity to  it,  aiid  to  perform  their  pMts  in  the  prosecution 
thereof.'  In  speaking  to  dispasnonatOimen,  it  is  abnost  need- 
less to  add  any  arguments  to  show  that  the  President's  daim 
to  reiu^  to  put  a  queaiion,  adopted  by  a  Majority  of  Coonrilf 
stailds  upon  the  very  same  grounds  as  his  ckumj  to  a  ne^ 
gative  on  their  proaeedinas,  and  that,  if  the  first  be  over* 
turned,  the  second  must  fall  along  with  it;  forif  he  be 
not  en  integral  part  €»f  die  govertunent,,  and  his  concnxrenoe 
be  consequently  not  necessary  to  constitute  an  act  of  it,  d^n 
his  office  as  Pre^ent^xc;il^  respect  to  putting  fue^ionsymant 
necessarily  be  only  ministerial^  and  he  cannot  obstruct  the 
proceedings  by  reding  to  put  them ;  for,  if  he  could,  his 
power  would  be  equal  in  effect  to  that  of  an  integral  part ; 
and  it  would  be  a  strange  solecism  indeed,  i^  at  the  same 
time  that  all  the  affiurs  of  the  government  were  to  be  mana^ 
ged  and  ordered  by  the  opinions  of  a  Mafori^,  the  PreH- 
dent  oDuld  prevent  such  opinions  irom  en^r  bein^  ooUeded'f 
end,  at  the  same  time  that  their  acts  would  bind  him^eoidd 
prevent  such  acts  from  ever  taking  place*  Butitisabogelhsr 
unnecessary  to  explain,  by  argument  and  inference^  that  whidi 
the  Company,  who  are  certainly  the  b^st  judges  ^ofj^their 
own  meaning,  have  expluned  in  absohito  and  unequfvocsl 
termis  by  their  instructions  sent  by  Mn  \¥)iitehiUto  Madras, 
Explanatory  of  the  new  commission,  by  which  they  emresdjr 
declare  the  government  to  be  in  the  major partoftheCwneik, 
giving  the  President,  or  the  senior  Counsellor  in  Us  ah* 
sence,  a  casting  vote,  and  directing  that  every  ^[ueaithm  pra» 
posedin'mritinffby  any  member  of  Council^  shall  he  pfdhf 
the  Governor  J  or  in  his  absence^  by  &e  senior  snemitr  aetiag 
as  President  Jhr  the  time  being- ;  and  that  every  ^fuesttoB^ 
carried  by  a  menority^^shull  be  deemed  the  act  &f  the  Preside 
and  CounciL  Indeed,  the  uniform  determinatiooa  of  the  Di- 
rectors  on  every  occasion  where  this  questioa  haa  been  refer> 
red  to  them,  have  been  in  favour  of  the  Majority  of  Council ; 
even  so  late  as  the  Slst  of  April  179^7,  subseyueni  i&  She  A* 
tiirbances  at  Madras^  it  "wiXL  be  found  upon  Uieir  records  to 
have  been  resolved  by  ballot,  ^^  That  the  poueer^  contended 
*^  for  and  assumed  by  Lord  Pigot^  are  oeiih^  kn^wn  in  the 
^^  constitution  oj  the  company y  nor  autharized  by  charter^  nor 
"  warranted  by  any  orders  or  instructions  of  the  Court  of 
Directors*^^     It  is  clear  thetefbre,  beyond  sdl  oontroverayy 
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that  the  President  and  Comidl  were,  at  all  timea,  bound  and 
concluded  by  the  decision  of  die  Majori^«  and  that  it  waa 
his  duty  to  put  every  question  proposed  by  any.  member  of 
the  Boards 

Had  these  regulations  been  made  part  of  the  new  commis- 
sion, they  might  have  hsen  considered  as  a  new  esiabli^imieiit 
and  not  as  a  recognition  of  Reformer  government ;  and  con« 
aequently  such  regulations  subsequent  to  the  disturbances, 
could  be  no  protection  for  the  Majort^  actings  under  th^  for^ 
m^r  commission ;  but  the  caution  of  the  East  india  Com- 
pany, to  exclude  the  possibility  of  such,  a  construction^  is 
most  striking  and  remarkable :  sitting  down  to  frame  a  new 
commission  under  the  immediate  pressure  of  the  difficultiea 
tbat^  had  arisen  ftx>m  the  equivocal  expressions  of  the  for-" 
mer ;  they,  nevertheless,  adopt  and  preserve  the  very 
same  words  in  all  the  parts  on  which  the  dispute  arose, 
the  two  commissions  differing  in  nothing  except  in  the 
special  preamble  restoring  I.ord  Pigot ;  and  the  objeel 
of  this  caution  is  aeU-evident^  because,  if,  instead  <rf 
thus  preserving  the  «ame  form,  and  sending  out  coUatetal  in- 
structions to  explain  it,  they  had  rendered  the  new  commie- 
sion  more  precise  and  unequivocal  by  new  modes  tf  eocpree^ 
sioHy  it  would  have  carried  the  appearance,  vt^new  establish* 
ment  of  what  the  government  should  in  future  be^  and  not  as 
a  recognitioa  and  definition  of  what  it  atwen^  had  bam;  hut 
l^  thus  using  the  same  form  of  oommibsion,  and  accompany- 
ing ir  with  explanatory  regulations,  they,  beyond  all  dispute, 
pronounced  the  former  commission  always  to  have  amplisd 
what  they  expressly  declare  the  latter  to  be^  as  it  is  impossi- 
ble to  suppose  that  the  Company  would  make  use  of  the  same 
form  of  mrords  to  express  delegations  of  authority  diametri- 
cally opposite  to  each  other.  But,  taking  it  for  argument's 
sake,  to  be  a  new  establishment  rather  than  a  recognition,  still 
it  is  a  s^ong  protection  to  the  Defencfaints.  If  the  question, 
indeed,  was  concerning  the  regularity  of  an  act  done  by  the 
Majority,  without  the  President,  coming  before  the  Court  by 
a  person  daimiag  a  franchise  undter  it,  or  ia  any  other  cmi 
shape  where  the  constitution  of  the  government  was  in  issue, 
my  argumeotv  I  admit,  would  not  hold;  the  Coun  would  cer- 
tainly, in  such  case^  beobligctd  to  confine  itself  strictly  to  the 
commission  of  government,  and  such  explanatory  constitu- 
tions as  were  precedent  to  the  act,  the  regularity  of  which 
was  the  subject  of  discussion ;  but  it  is  very  different  when 
men  are  prosecuted  criimnaUif  for  subverting  a  constitution, 
and  abusing  delegated  authority  :  they  are  not  to  be  punish- 
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if  they  htnre  b^n  HortutMite  eiioughvnot\ri^«t«i<Kng^  eodi^ob^ 
8curtt3r^  t»  doiMtrue  theoi  as^  they  ti^ere  i«it«fided  bf  dieii^ 
authors :  if  dieir  employers  declare,  even  after  ed  act  4Q»e^ 
ThU  ft  tofttfC  we  mean$  akiHild  be  our  gifi^errmftnti  ^m  imfjblt 
to  ht'  anfieleift  to  saiMioti  previeiii  aots^jat  ediye^poiiA  wMi 
such  declarations,  more  especially  declarations  vsaAe  OH  the 
spur  df  the  occasioti  Irtiich  sOch  prl^ious  ttCtslAid"prothlMl; 
ttr  otherwise  this  monstrous  sujipositiott  must  tie  ^luteitt^ 
viz4  That  the  Gompatiy  had  enlatged  the  po#et  ^theiV 
servants,  because  they  had,  in  defiance  of  their  orders, 'ais^ 
sumedthem  when  they  hud  them  not  $  ^heUetfa,  fte^ftteaiMK* 
Ue  construction  of  the  Coi^ipaiiy's  sut}#^tf«iitjpr0«^a<iki|^,  W 
this  i  It  is  nete^ary  that  our  CouncU^  dHifie^P^heoid^a^o  r^ 
fimhg  to  perform  hi^  "dutyy  &houid  Have^iich  po\o^s  of  aclmg 
wiTifOUT'  HIM,  as  they  have  ae^tumed  in  the  late  emetget^^ 
the  obscurity  of  our  comtfUssions  (smd  insthiMMS  hiu^  ^tfh^-ikii 
a  pretence  of  resistance^whfch  hasobUgedour  ser^&Mts  ^hih^ 
W  aktrtimder  the  spMt  to/  theirtrwfts^orto  ifioMtt  th^prtki 
t&pttotra  mehdiesputm  infutufe^  wedothm^'^mrwie^iyVii^ 
mown:  ivtfMtke  a  fejgtihtr  fbrm  ^f  g&o^mfUhitt^dWd^  ^Iki 
sinnt  ttmcy  pr^tforiiie  a  tuU  of  act^  in^^c^gis^ti  kMtM  usi"^ 
up  to  the  end  of  its  present  iMtituthn^  to  pf^vekt-dH^^^Mftiik 
(ff  Mscrttion  ahvays^  jf  pos4iUt^  io  fc  molded  '4A^  e^^^^ 
tfetnment^  but  more  especiaUy  in  such  as  ^re-^^i^^rMMh 
Therefore,  hiy  Lord,  whethet*  i)ie'kttf^hiistaHictldn#%#<M^ 
sidefed  as  ex|)lanatory,  or  enacting,  they  Odfg^t  to^tKT  gfUNite^ 
Aon  CO  the  DefHidams  m  a  criminal  cmirf^  ^nlltos  %rtafei  ^^ 
employers  are  the  prosecutbrs*  Neither  ParUiltteM,  Ml^lli 
€rownj  ought  to  lnter£pre ;  but,  as  th^  have  dcM6l^^ft^'€¥l* 
dence  ought  to  have  convicted  them  of  assnmitig'^rito^pbWefl 
of  government,  dnd  obstructing  the  Compant^sP'seHH^'M 
theievidence  of  the  Dii'ectors  iof  that  Compi^  ili«ie#'WlRNi 
they  aeted.  They  ought  not  to  be  judged'  \sf  MlnA^iMlA 
and  parchments,  ^Ar/«/M^  authors  of  theni  a'te  tt^^hM^'W^ 
plcAftthem.  It  is  a  shocking ib^urdity  to  se^hi^ <>eif»itrtil 
of  abusing  trusts,  when  the  persons  who  gave  th^W»lrie%gWi^ 
prosecutors  nor  witnesses  against  them.  "     ^  .-t >•  -s 

The  ordinary  powers  of  the  govemmenf  ^'  MiAfta  ^^^fUd^ 
thus  proved  to  have  resided  in  the  Maje^rhy  of  theCoMdR 
it  now  only  remains  to  show,  by  a  short^stiAte  6#l]le'^fvldMie^, 
the  necessity  which  impelled  the  extraordintn^,  aifd  tHlten^ffat 
|mwarrantable  exercise  of  such  powerti  ih' suiipcmitiif  iftfl 
imprisoning  Lord  Pigot ;  for  they  once  moi^  ^emeir  ^  *btcst 
aga;in8t  being  thought  to  have  assumed  and  exerci^eo*  sbch 
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power  as  iDcidfinc  ta  their  commiwioQ,  wkile  (he  gov^nimeftt 
subsiBted.  It  18  their  business  to  show^i  that,  as  loag  as  the 
govemmeBt  continued  to  subsist,  they  faithfully  acted  their 
parts  in  it ;  and  that  it  was  not  ||11  a£ber  s^total  subversion  of 
It,  by  an  arbitrary  suspension  (m^  the  governing  powers,  that 
they  asserted  their  own  rights,  and  restored  the  government 
by  resuming  them. 

On  the  sSiof  July,  Lord  Pigot  refused,  as  President,  to 
put  a  question  to  the  Board  (upon  the  regular  motion  of  % 
member,)  for  rescinding  a  resolution  before  entered  into* 
This  refusal  left  the  Majority  Qo  choice  between  an  absolute 
surrender  of  their  trusts,  and  an  exercise  of  them  without 
his  ministerial  assistance ;  there  was  no  other  alternative  tn 
the  absence  of  a  superior  coercive  auihority^^  to  compel  him  t$ 
a  epedfic  performance  of  his  duty$  but  they  proceeded  no 
£Eurther  than  the  necessity  justified  j  they  did  not  extend  thf 
irregularly  (if  any  there  was)  beyond  the  political  urgeacy  of 
the  occasion.— -Although  their  constitutional  rights  were  in* 
fringed  by  the  President's  claim,  they  formed  no  plan  for  their 
general  vmdicatipn  ;  but  contented  themselves  with  declaring, 
Oft  that  particular  qccasion,  that,  as  the  government  resided 
in  tkem^  th^  President  ought  not  to  refuse  putting  the  ques- 
tion, and  that  the  resolution*  ought  rto  be  rescinded* 

When  the  President  again  refused  to  put  the  <}{yiestion 
in  the  month,  following,  for  taking  into  consideration  ihe 
draughts  of  instructions  to  Colonel  Stuart,  (which  was ' 
the  immediate  cause  of  all  the  disturbances  that  fpllpwedi,) 
they  mgiin  preserved  the  same,  moderation, .  and  never 
dreamt  of  any  farther  vindxcs^on  of  their  authority,  thus 
usurped,  than  should  become-  absolutely  necessary  for  the 
performance  of  the  trusts  delegated  to  them  by  the  Company, 
which  they  considered  it  tp  be  treachery  to  desert.  Theyla** 
mented  the  necessity  of  departing  even  from  form ;  and, 
therefore,  although  the  President's  resolution  to  emancipate 
liimself  from  their  constitutional  controul,  was  avowed  upon 
the  public  iiMnutes  of  the  consultations,  they  first  adjourned 
without  coming  to  auy  resolution  at  all,  in  hopes  of  obtaining 
formality  and  regularity  to  their  proceedings,  by  the  Presi- 
<jknt's  concurrence  :— disappointed  in  that  hope  by  his  perse- 
vering to  refuse,  and  driven  to  the  necessiQr  of  either  sur* 
rendering  their  legal  authority,  or  of  devising  some  other 
means  of  exercising  it  without  his  personal  concurrence, 
A^'V  C^  b^re  observed  J  no  process  to  compel  him  to  giwe 
itj  they  passed  a  vote  approving  of  the  instructions,  and 
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wvot«4ilctter  to  CqIod^  Harpgr,  iOanttiimyBqtos  to  doitper 
die  coiomand  to  Colonel  Stuart ;  but  shtj  did  not  fotoceol 
to  ^tgo  it  at  that  consuiutian^  still  hoping,  by  an  adfoum*' 
tnent,  to  gata  Lord  Pigot's  sanction  to  acta  legal  in  all 
t>oiDts  by  the  constitution  of  the  government^  except,  per- 
haps, in  wanting  that  form  which  it  vNta  his  doty  to  give 
them* 

The  use  which  Lord  Pigot  made  of  this  sloametsof  the 
Majority  to  vindicate  the  divided  rights  and  spint  of  the  Gov- 
ernment, by  a  departure  from  even  its  undecided  Conns,  not- 
withstanding the  political  necessity  which  arose  aiQglyfiom 
his  own  fUegal  remsal,  is  very  luckily  recorded  by  erne  of  his 
Lordship's  particular  friends  in  Council,  and  a  party  io  ibt 
transaction,  as  it  would  have  been,  otherwise,  ^x>  SHich 
to  have  expected  full  credit  to  it  from  the  moat  tmpar^ad 
mind. 

^^  It  had  been  discussed^"  says  Mv.  Dalryupic,  befoce  the 
^  Council  met,  wliat  measures  could  be  taken  to  suppost  the 
^  government  established  by  the  Company,  in  case,  the  Ma* 
'^  jorit>'  should  still  persi^  in  their  raKdution  to  oometano 
^^  compromise  or  reierence  of  the  matter  in  qoestico,  to  dx 
^decision  of  the  Court  of  Directors,  but  to  cany  things  to 
^^  extremity.  One  mode  occurred  to  Loxd  Pigot,  viz.  bjr 
*^  putting  Colonel  Stuart  in  arrest  if  he  obeyed  an  order 
^  without  the  Govemor^s  concurrence.  To  tlm  many  objec- 
^^  tions  arose.  Colonel  Stuart  might  contrive  to  receiFe  the 
^^  orders  without  the  garrison,  and,  consecfiiently,  by  the 
^  new  military  regulations,  not  be  liable  to  the  Governor^ 
^  arrest :  if  he  was  arrested,  the  Majority  would^of  coayat, 
^  refuse  to  issue  a  warrant  ibr  a  court-martial,  and  confaaoe 
^^  and  disgrace  must  be  the  consequence. 
'  ^^  The  only  expendient  that  occurred  to  any  of  us,  was,  t5 
^^  ground  a  diarge  in  case  of  making  their  declaration  in  the 
^^  name  of  the  conncil,  iostead^f  the  President  and  Cmmeit; 
^  but  hei*e  an  apprehension  arose,  that  they^ Would  see  lUs 
^  impropriety,  and  express  their  order,  not  jm  the  name  of 
^^  the  Council,  as  they  had  hinted,  but  in  fhe^name  of  the 
^  President  and  Coun(»l,  maintaining  that)the>Majoritjrcoa» 
^  stituted  the  efficient  Board  of  Presidebt  and  i  Caiincii.>  h 
^  this  case,  we  could  devise  no  measure  to  >bepnraaedcoi- 
^^  eiste^t  with  the  rules  of  the  service ;  biit  Lord  JFigot  iaid 
*^  there  was  no  fear  of  this,  as  he  insisted  the  Secneianr 
^  wonMnot  dare  to  issue  any  order  in  his  name  when  hsfiir- 
^^  bade  it.  It  was  impossible  Ao  know,  whether  Sir  Bofaeit 
^^  Fletcher  would  attend,  or  not ;  it  was  necessary  to  have 
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^  every  thmg  "ptvpered^  Ihait  noiltiftg  miglit  be  t^  ^  4ott6  in 
Council ;  the  Company's  orders  required  thd  charge  to  be 
in  writing;    the  GoV£Rnor^  THERBron^^  had  ik  his 

^^   POCKET  CHAaOES  PUBPARED  FOR  EVERY   PRORABliE    COIT*' 

^^  TiNOENCT,  whether  they  began  at  the  eldest  or^the  youngs 
^^  est,  tod  whether  the  form  was  an  order  from  themselves, 
^^  or  an  order  to  the  Secretary  \  and  whether  Sir  Robert 
^^  Fktoher  was  presenti  or  not.  It  was  agreed^  tbait  the  first 
^^  of  tts  tawhom  the  paper  Was  presented  for  sig^iog^  should 
^^immediately  hand  it  to  the  Pi^esident,  who  wafs  then  to  pn>- 
^^  duce  the  charge ;  the  standing  orders  direoctng  that  ntera- 
^^  bers,  against  whom  a  charge  is  made,  should  hRve  no  seat ; 
^  the  members  diarged  were,  of  course,  deprived  df  their 
^  Ttites.  As  om-  ideas  wetit  no  fiirther  than  relieving  the 
^  Cfovemor  from  the  compulsion  the  Majori^  wanted  to  lay 
^'^  him  under,  it  was  determined  to  suspend  no  more  than  the 
^^  Jieoessity  of  die  cit-cumstanee  required*" 

iWidi  this  snare  laid  for  them  during  die  interval  of  that 
adjouxiunent,  wkich  thnf  moderaiion  had  led  them  19, '  the 
Covncil  met  o»the  S9d  of  August, and,  after  having  record^ 
ed  their  dissent  from  the  President's  iUegal  clatm^  to  a  nega- 
tive tm  dieir'  proceedings,  by  refusing  to  perform  kis  part  in 
the  prosectttkHx  of  them  (thoii^  str^y  enjoined  thereto  by 
the  stMHling  orders  of  the  .Company^)  and  in  whkh  refiis^ 
he  8ttU  €»bs^ii^ly  persisted,  they  entered  a  minute,  declaring 
it  as  their  opinioii,  that  the  resolution  of  the  Council  should 
be  carried  inno  execution  without  frother  delay,  and  that 
the  instnictmia  to  Colonel  Stuart,  and  the  letter  to  Co^ 
lonel  Harper,  should  be  signed  by  the  Secretary  by  order  of 


This  minute  was  regularly  signed  by  a  majority,  and  the 
President  having  again  positivdy  vefused  his  concurrence, 
thney  prepared  a  letter  to  Mr.  Secretary  SuUivan,  approvnig 
of  the  instructions  to  Colonel  Stuart^  and  the  letter  to  Lieu- 
tenant^coloiielr  Harper* 

The  letter  thus  written,  m  the  name  of  the  Majority^  suid 
under  their  most  pubUc  and  avo|red  auspices,  it  was  the  im- 
mediate purpose  of  atf  of  them  to  have  signed  in  pursuance  of 
the  minute  they  had  just  before  delivered  in,  expressive  of 
their  aulkority  to  that  purpose ;  but  the  President,  accor^g 
so  the  ingenious  jidan  preconcerted  during  the  adjounment, 
anotshed  the  paper  firom  Mr.  Brooke  after  he  and  Mr.  Stmt- 
ton  had  signed  it,^^  beibre  the  rest- of  the  Bfajoiity  could  put 
their  names  ta  it,  and  pulling  a  written  accusation  out  of  his 
pocket,  dhsH'ged  diem  as  bemg  guilty  of  an  act  subversive  of 
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<R«  Ijdyernment ;  putthe  qu^i^ioii of  fifufpMrioit  on  boAi  at 
^ce,  ahd  ordered  tht  Sie€r^taiy^t(^tkk«neitlier<>f  diev  votes^ 
Mrhic^)  according  t6  1^;  ZMiy mate's  ^fC^i^fTftco/isdieme  of 
iBegaKty;  ijitattly  got  rid  of  the?  MlRJorit}r,4>jrhis  emu  fthe 
accuset^sj  tiks^^vote*  ^ 

'  The  wetilch^ss  atid  absurdity  of  the  prineiffle  (if  it  deserves 
the  name)  oh  which  thib  diispensioii  was  fimnaed^cKeatei  a 
difficldtyin  8^¥i6^y  exposing  it  by  ^argument;  yet,  as  itpR>- 
diiced  all  the  isonsequences  that  fottowed,  I  <:aaiiiotdifliiiias  it 
"Without  the  following  remarks  : 

Fh^,  It  Was  a  gnxss  violation  of  the '  Gonatittitimi  of  the 
government,  even  admitting  Lord  Pigot  to  have  been  that 
integral  part  bf  it,  Whieh  he  assomcfd  to  be,  as  the  erttMidi' 
fnent  of  that  claim  could  only  have  given  Urn  a  negativr  on 
the  proceedingir  of  a  Majority,  but  never  could  lave  emkkA 
him'  to  fabricate  one  so  as  to  do  positive  acta 'without  one; 
the  sodden  chargie  and  suspension  of  Messrs*  Stntttoo'  and 
Brooke,  and  breaking  the  Majority  by  putting  the  questioa 
bn  both  at  dncey  would,  therefore,  have  been  ineguiax^  even 
supposing  the  concuirence  of  die  Majority  to  the  act  wbsch 
co)38tituted  the'charge  against  them,  tofaavebe^i  unknown  to 
Lord^Pigot^  and  the  Minority  who  voted  with  luaa?  kot 
-whett'  tlw^ir  concurrence  was  perfecdy  known  ;  when  tfaeJhIa- 
jortty  of  the  Board  had  just  befdre  publicly t  delivered  in  a 
minute,  expressive  of  their  right  to  autboriaLe  tbe  Seciecaiy 
to  sign  the  order,  if  the  President  refusal  to  <do  it ;:  when  the 
tird^r  was  avowedlv  drawn  out  in  pursuance  of  thati  namite, 
which  made  the  wnole  one  acty  and  was  in  the  regular  course 
of  signing,  by  the  Majority,  who<  had  just  before  dedaied 
their  authority  to  sign  it ;  the  snatching  the  paper  under  sodi 
tjf cumstatices^  while  unfinished,  and  arcaigniiiff  thoae  who 
had  already  signed  it  under  die  ausnicea  of  i  therlifts^Qrityy  as 
being  gatttyof  an  act  subversive  or  the  govexsmient^  lodged 
in  that  Majority,  and  tunung  it  into  aJtMinority  hyxaKximliD% 
the  vot^s  of  the  parties  charged,  was  a  trick  upon  th^.:gavtiii- 
ing  powers  which  they  could  neither  hanre  sdmutted  an  with 
honour  to  themselves,  or  di|fyitO  thehr  employieiB.  . 

Siich  a  power,  /  iiowever,  L<^  Pigot  aasunied  over  the 
government  of  Fort  Saint  George,  by  xoaveitiag^  «a.acft  of 
the  Majority,  rendered  necessary^hy^.hisrefiisaltDdoliKda- 
tv,  into  a  criminal  chaise  agakist  tito^  menbers  acting -under 
uieir  authority^  and  by  adeFice  too  riiallowjto  impoaeon.'dK 


meanest  underttanding,  icul  them  off  from  acting  as  pait  of 
that  Majorit)^,  by  which  thepowera  of  the  govcmtnent  were 
subverted,  and  passed  away  trom  them^  wbile  tbqr  were  avtk 
very  act  of  saving  them  from  subversion. 


V 
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It  18  unneceaittry  ^  sa^  that  ^^  were  neidiar  catted  iipfon 
in  dutjr,  nor  evenandmriaed^  had  they  been  willing,  to  attend 
the  summona  of  «  Board  so  consticiited  by  the  foulest  *  usur- 
pation; a  Board  at  which  the^  must  either  have  sacrificed 
their  consciences  and  judgments,  or  beaop^e  the  vain  oppo^ 
aers  oC  measitfes  destructive  «o  the  inteve8ts^of  tlieir  employ- 
ermi  they  therefore  assembled,  and  answered  the  illegal  sum- 
mons, by  a  public  protest  against  the  usurped  authori^*  by 
whidi  it  issued.  To  tUs  Council,  assembled  for  the  single 
purpose  of  sending  such  protest,  they  did  not,  indeed,- siun- 
month&aubverters  of  the  government  against  whom  it  was 
levdfed;  affairs  weise  arrived  at  too  daa^rous.a  crisis- to 
sacrifice  substance  to  forms,  which  it  was  impossible  should 
hawebeen  regarded*  Loed  Pigot  and  his  associates,  on  re* 
iseiving  die  protest  against  the  proceedings  of  the  22d  of 
August,  completed  the  subversion  of  the  constitution,  by  the 
siupettNon  oi  the  rest  of  the  Majority  of  the  Council,  and 
ordemd  Sir  Rcdiert  Fletcher,  the  Commander-ins^hief,  to  be 
put  under  arrest,  to  be  tried  by  a  court^nuirtiaJy  for  asserting 
the  rights  of  the  civil  goveniment  as  a  member  of  the  Coun* 
caU  This  is  positively  sworn  to  have  been  done  byX.erd 
Pigot  before  th^  assumption  of  the  government.  Ilere  then 
was  a  crisis  in  wfaiefa  it  was  necessary  to  act  with  decision, 
and,  in>  asserting  their  rights  by  civil  authority,  to  save  the 
impending  consequences  of  tumult  and>  bloodi^^-Thci  period 
of  temporizing  was  past,  and  there  was  no  doubt  of  what  it 
was'their  duty  to  do*  Charged  with  the  powers  of  the  gov- 
ernment,, they  could  not  surrender  them  with  honour,  and  it 
was  impossible  to  maintain  them  wkh  safety  or  effsct,  while 
their  legal  authority  was  treated  as  usurpation  and  rebellion. 
Thcy^  tnerefore,  held  a  Council,  and  agreed  that  the  fortress 
and  garrison  should  be  in  dieir  hands,  and  under  their  com- 
mand^ as<the  legal  representatives  of  the  Company,  md,  as 
dierc' was  every  thing  to  dread  firom  the  intemperance  of  Lord 
Pigot's  disposition,  they,  at  the  same  time,  auUiorized  Colonel 
Stuart  to 'arrest  his  person  if  he  thought  it  necessary  to  pre- 
serve the  peace  of  the  settlement ;  Colonel  Stuart  did  think  it 
necessary,  and  his  person  was  ^aceordingly  arrestedi  but, 
during  lus  necessary  confinement,  he  was  treated  with  every 
naark  of  tenderness  and  respects  .. 

Such;  my  Lovdy  is  the  case--««nd  itis  much^o  the  honour 
lof  the  Defendants^  diatnot a singfe fisct  appeared,  or  was^at- 
tesBpted  tO:  be  matde  appear,  at  the  trial,  that  did  not  stand 
'saroared  npou'  tiie  b^ft  of  their  pdblic  juroceeding^ ;  ^  I  say, 
4iieralfy  none;  for  Pwill  not  whed  into  Court  that  miseraUe 
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tbJA  maimtaux  wiu^h  has  WeiV:C\i!ro  jream  in  itm  latNyyr  i  W9^ 
thiJW9^a];i4  tb^ .  riia^OD  and  piiQtiv£  af  ^yey  >femg»w|ye«wdy 
W  still  apfMcar^  tQ^speak  wd  plead  for  ^tlmaaii^elYei.  No. 
cabals  ;-^no  pmme  Aaeeting8r>rr-iio  cooMug  pvepwied  ibr  aD 
]k)ssihle  .event&^;-'*4U>  socr£t  manufaciwe  ca  cbar^;«noo 
tciiJ(sto  oveccpme  majoritios  >— ^bikt  cy^c^rythk^  JEnr^.open, 
ttodmaidy,  tp^be  judglEd  of  bythejuadfieof  ibc^^ii^O)mi, 
tb^  equily  oC  tbeir  couDtiy,  and  the  candour  aiwl^bwaiuii^of 
the  civilized  world.  As  ioiig  as  the  ^vemmciU^uhai^ed^ 
their  part9  appear  to  have  been  .a^ted  in  it  wkb  reg\daci^  ami 
fidelity,  nor  was  it  till  after  a  total  subiveraiQiafltf  it^byilhe 
arbitrary  suspei^ioa  of  the . governing  pow^i^,  C^mdMiht^'^ 
wacf^  of  all  sufttrior  viaiUUmhJ  that  they  a^a^ftfd  their  oira 
rights,  and  res^r^d  the  goverooDQat  by  s  i^eaipuviing  th«iB« 
The  powers  aq  assumed,  appeal  to  hanre  htma  exief^iaed  irith 
dignihr  and  Bftpderation ;  Uie  necessary  yeaoraint  of  Xocd 
Pigot  a  person  wa«  not  tainted  wi.thaa]i  unneceaaan^  rigoort 
hut  alleviated  (notwithstanding  the  dangeroua  fct^.^^bis 
friends)  with  every  enlargement  of  intercoiwse,  apd  CRMpry 
jk^en  of  respect;  the  most  jealous  disiptereatedii^aa.wasatK 
served  by  Mr^  St^atton  in  not  xeceiving^ven  the  laiv^pvsi- 
fits  of  magistracy ;  and  the  teospK^rary  authoirit3r»  thua^  twatti 
for  th9  l^ei^fit  of  their  enq^oyera^  was  r^ai^^j^ed^JMckiiitta 
their  hfxkds^  with  cheerfulness  and  subansaioAvjitX^aipiadt  not 
like  rapacious. usurpers.with,  exhausted  revennea^^cbsoidereii 
dependencies,  and  distracted  councik,  but « wkb  awh  Jstge 
investments,  and  such  harm^onious  dispositious,  aa  have  b^ 
hitherto  uiUildqwu  in  the.  Company's  a&irs  in  ai^  aetdsmem 
in  the  East»  .     ,.       , 

Your  Lordships  are^  therefore,  to  decide  this  di^.  ona 
question  never  oefbre;  decided,  or  even  i^taitedr  ia  .aay 
English.  Court  of  JusUiqc;  you  are  todecide.iipois.tbevaic* 
rits.of  A  REVoi^UTioN-^wJiich,  as.  all  jevolutiona  awoal  be, 
was  contrary  to  .established  Jaw,,  and  nol^  Isfflii^  to^  bejiM- 
tifted.  The.  only  revolutions,  which  have  happened  in. di« 
land,  have  been,  when  Heaven  was  the  only  Coiutof  Ap- 
peal, because  their  authors  had  no  humaa  aMperiorsi  ^and 
so  rapidly  has  this  little  island  branched  ata^nnui.  ima  a 
great  empire,  that  I  believe  it  has^  never  oopunred  than  aay 
disorder  in  any  of  its  foreign  civU  depeadeniQiear:  hM^  been 
the  subject  of  judicial  inquiry  ;  hut,  I  iq^iurciicad  that,.ainoe 
the  empire,  has  thus  expanded  itself,  and .  ealabliaJbed  gov* 
ernmepts^  flUff^es^  itiuc^ssiifU  lo  itSifivm  or$knanf^mii^ 
iioji.  and  super intendemcf^  all  such  subordinate  govenuBenls» 
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all  pofitical  emanations  itom  them,  must  be  regulated  bjr 
theaame  apirit  and  prineiptea  "whkh  animate  atld' direct  tlm 
parent  atate.  Human' la^va  neither  do,  nor  can  make  jptrch 
viaion  for  casas  which  suppose^  the  goremm^nta  they  es* 
taUish  to  fatt  off  from  the  ends  of  their  instihitTonis ;  and^ 
therefore^  on  such  extraorcfinarjr  emergehcles,  when  farms 
can  no  longer  operate,  from  the  absence  of  a  superior 
power  to  compel  dieir  operation,  it  strikes  me  to  be  the  dotv 
of  the  component  parts  of  auch  governments,  to  take  sucn 
ste^  as  win  best  enable  them'  to  preserve  xht  spirit  of 
their  trust ;  in  no  event  whatsoever  to  suirender  them,  c^ 
submit  to  their  subversion;  and,  by  considering  them* 
selves  as  an  epitome  of  the  constitution  of  their  country,  lo' 
keep  in  mind  the  principles  by  which  ihat  constitution  has 
been  preserved,  and  on  which  it  is  established. 

These  are  surely  ftiir  premises  to  argue  from,  when  the 
question 'is  not  ethnical  justtficatnin^hvitpaUfatitm  and  excuse^ 
Thfe  Members  of  the  Council,  in  the  Majority  of 'whidh  the  ef** 
ficient  government  of  Madras  resided,  were  certainly  as  deep- 
ly responsible  to  the  India  Company  in  conscience,  and  on 
every  principle  of  society,  for  the  preservation  of  its  consti* 
tutioni  from  an  undue  extension  of' Lord  Pigot's  power,  sis 
the  other  component  parts  of  iMi  government  are  answer- 
able to  the  people  of  thi$  country  for  keeping  the  King's 
prerogative  within  its  legal  limits  t  there  can  be  nodiflarcnce 
but  that  which  I  have  stated,  namely,  that  the  one  is  subordi- 
nate and  the  other  supreme.  But  as,  in  the  total  absence 
of  the  superior  power,  subordination  to  it  can  only  operate  by 
an  appeal  to  It  for  the  ratification  or  annulment  of  acts  already 
Hone,  and  not  for  directions  what  to  do  (otherwise,  on  every 
emergency,  ^vemment  must  entirely  cease,)  I  trust  it  ia 
not  a  strained  proposition,  to  assert,  that  there  can  be  no 
better  rule  of  action,  when  subordinate  rulers  must  act  some- 
how, owing  to  their  distance  from  the  foumain  of  autho- 
rity, than  the  history  of  similar  emergencies  in  the  gov- 
ernment of  their  country,  of  which  they  are  a  type  and 
an  emanation* 

Now,  my'  Lord,  I  believe  thferfc  is  no  doctrine  more  er- 
ploded,  or  more  repugnant  to  Ae  spirit  of  the  British  govern- 
m«nt|  because  the  revoluti<m  is  buik  upon  its  ruin,  than  that 
there  mni^t  be  an  eminent  political  necessity,  analogous  to  natu- 
ral necessity,  to  justify  the  resistance  of  the  odier  component 
parts  of  the  government,  if  one  steps  out  of  its  delegnatlon, 
and  subverts  the  constitution ;  I  am  not  speaking  of  technical 
justification— «It  would  be  nonsense  to  speak  of  law  and  a 
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reydkition  in  the  same  sentence*— "But  I  aajr  die  Biitiah  coo* 
stitution,  which  is  a  goveniinent  of  law,  knows  no  greater 
state  necessity  than  the  inva^ate  presenration  of  the  sprit 
of  a  public  trust  from  subversion  or  eneroaciunent^  no  mat- 
ter whedier  die  country  would  fall  into  anarchy  or  blood, 
if  such  subversion  or  encroachment  were  suffered  to  p»s 
unresisted.—- ^A  good  Whig  would  swoon  to  hear  such  a 
qualiiication^of  resistance,  even  of  the  resistance  of  an  integ- 
nd  part  of  legislation,  much  less  of  a  part  merely  minis- 
terial, which,  in  all  governments,  must  be  subordinate  to 
the  legislature,  wherever  it  resides*  Such  a  state  necessity^ 
analogous  to  natufal  necessity,  may  be  necessary  to  caSk  out  a 
private  man,  but  is  not  at  all  s^plicable  to  tlie  powers  of  a 
government*  The  Defebdants  did  not  act  as  private  mca^ 
but  as  governing'  powers  ;  for,  although  diey  were  not,  tech- 
nically speaking,  the  government,  when  not  aasefliUedbydie 
Presi^nt;  yet  they  were  in  the  spirit  of  law,  and  on  eve- 
ry principle  of  human  society,  the  rulers  of  the  settfemeat. 
— The  Information  charges  the  act  as  done  by  them  m  the 
public  capacity  of  Members  of  the  Coundl,  in  die  Miyoii- 
ty  of  which  the  government  did  reside ;  and  their  act  must, 
therefore  be  taken  to  be  a  public  act,  for  die  prc«ervatianof 
their  delegated  trusts,  from  subversion  by  Lord  Pigot,  whick, 
on  the  true  principle  of  British  government,  is  suficient  to 
render  resistance  meritorious,  diough  not  legal. 

Where  was  the  imminent  state  necessity  at  die  Sc- 
volution  in  this  country  ?  King  James  suspended  sod 
dispensed  with  the  laws«-i-*What  laws?-— Penal  hwi 
against  both  Papist  9sad  Protestant  Dissenters.  Woidd 
England  have  Csdlen  into  confusion  and  blood  if  the  pene- 
cuted  Papist  had  been  suffered  publicly  to  humbug  hiiBuidf 
with  the  m3^tery  of  transubstantiation,  and  the  Indepesdeot 
to  say  his  prayers  without  the  mediation  of  a  visible  church  i 
—-Parliament,  on  the  contrary,  immediately  after  the  Revola- 
don,  repealed  many  of  those  intolerant  laws,  with  a  preambk 
to  the  act  that  abolished  them,  almost  copied  verbatim  from 
the  preamble  of  the  Proclamation  by  which  the  King  sub- 
|>ended  them ;  yet,  that  suspension  (although  King  JaoKs 
was,  I  trust,  something  more  of  an  integral  part  of  this  gov- 
emmentthan  Lord  Pigot  was  of  that  of  Madras)  most  jusdf 
cost  him  the  crown  of  these  kingdoms.  What  was  the  peal- 
ciple  of  the  Revolution  i  I  hope  it  is  well  known,  under* 
stood,  and  revered  by  all  good  men.  The  principle  waS| 
that  th6  trustees  of  the  people  were  not  to  suffer  an  infrioge- 
"hteat  of  the  constitution,  whether  for  good  or  for  fvtL    All 
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tyrants  are  plausihle  aj^d  cuI^lillg  enough  to  give  their  en- 
croachments tlie  snow  of  public  good.*- — Our  ancestors  wer^ 
not  to  surrender  the  atirit  of.  Uieir  trusts,  though  at  the  ex- 
pense of  the  Term,  ana  though  urged  by  no  imminent  sfate 
necessity  to  defend  them  ;  no  otl^er,  ait  least,  than  that  which 
i  call}  ana  which  the  con$titution  has  ever  since  called  the  firjil 
and  most  imminent  of  aU  state  necessities,  the  inviolate  prC'- 
servation  cj  delegated  trusts  from  usurpation  and  subvsrstonf^ 
This  is  the  soul  of  the  British  governnient.-^It  is  the  veQf 
being  of  every  human  institution  which  deserves  the  nam^ 
oi  government  y — wit^put  it,  the  most  perfect  model  of  so? 
iefy  is  a  painful  and  laborious  work,  which  a  madman,  or  a 
may,  in  a  moment,  kick  down  and  destroy, 
ow,  why  does  not  the  principle  apply  here  ?  Why  may 
not  inferiors,  in  the  absence  of  the  sM^riov^  justly^  though  not 
legally,  at  all  events  witl^ut  sanguinary  ponishment,  do,  by  a 
iempor(^y  act  to  be  anmilledy  or  ratified^  by  such  superior^  thai 
whicn  the  superior  would  do  finally,  where  there  is,  no  appeal 
at  all  ^  Will  you  punish  men  who  wens  obliged,  from  tjieir 
distance  from  the  ibuntain  of  authority,  to  act  for  them- 
selves, only  iox  naving,  at  all  events,  refused  to  surrender 
their  trusts  ?^-only  for  having  saved  the  government,  com-: 
p&itted  to, their  cnargC)  from  subi^r|&ion  \ — only  for  haviQj^ 
acted,  as  it  was  the  chief  glory  of  our  ancestors  to  have  gctedv 
Tl|e  similitude  does  not,  to  be  sure,  hold  throughout ;  bi|t  all 
the  difference  is  in  our  favour ;  our  act  was  not  peremptory 
and  final,  but  temporary  and  submissive  to  annulment ;  nor,  is 
the  President  of  a  Council  equal  only  to  each  other  indi^ 
vidual  in  it,  with  an  office,  merely  ministerial,  to  be  compared 
with  the  condensed  executive  majesty  of  this  great  kingly 
government,  with  a  negative  in  legislation. 

The  Majority  of  the  Council  was  the  efficient  government 
oJ*  Madras,  or,  ,in  other  words,  the  legislature  of  the  settle- 
ment, wnose  decisions  the  Company  directed  should  be  the 
order  bv  which  each  one  was  to  act,  without  giving  any  nega*- 
tiye  in,  legislation  to  the  President,  whose  office  was  conse^ 
quently  (as  I  have  before  said)  ministerial.  This  ministeri^ 
office  he  not  only  refused  to  perform,  but  assumed  to  himself, 
in  effect,  the  whole  government  by  dissolving  a  Majority 
against  him*  Let  me  put  this  plain  question  tp  the  Court.— • 
Ought  such  arbitrary,  illegal  dissolution  to  have  been  sub* 
mitted  to  ?-*Ought  the  Majority,  whicti  was,  in  fact,  the 
whole  government  in  substance,  spirit,  and  effect,  though  not 
in  regular  form,  to  hav^  suffered  itself  to  be  thus  crumbled  (9 
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pieces,  and  destroyed  ?  Was  there,  in  such  a  case,  any  safe 
medium  between  suffering  both  spirit  and  form  to  go  out  to* 
gether,  and  thus  sacrificing  the  lorm  to  preserve  the  spirit  i 
and  could  the  powers  of  the  government  have  been  assumed 
or  exercised  without  bloodshed,  if  Lord  Pigot  had  been  left 
at  large  f  I  appeal  to  your  Lordships,  whether  human  inge« 
nuity  could  have  devised  a  middle  road  in  the  absence  of  aB 
superior  controul  ?  Ought  they  to  have  acquiesced,  tad  wait- 
ed  for  the  sentence  of  the  Directors,  and,  on  his  motion, 
played  at  shutdecock  with  their  trusts  across  the  globe,  by  re- 
ferring back  questions  to  Europe,  which  they  were  sent  out 
to  Asia  to  decide  ?  Where  representatives  doubt  what  are  the 
wishes  of  their  constituents,  it  may  be  proper  to  make  such 
appeals;  but,  if  they  were  subject  to  punishment  for  not  con- 
senting to  them,  whenever  one  of  their  body  proposed  them, 
government  would  be  a  mere  mockery.  It  would  be  in  the 
power  of  the  President,  whenever  he  pleased,  to  cripple  all 
the  proceedings  of  the  Council.  It  puts  me  in  mind  of  the 
embargo  once  laid  upon  corn  by  the  Crown,  during  die  recess 
of  Parliament,  which  was  said,  in  a  great  assembly,  to  be  but 
forty  days  tyranny  at  the  outside ;  and  it  equally  reminds  me 
of  the  celebrated  constitutional  reply  which  was  made  on 
that  occasion,  which  it  would  be  indelicate  for  me  to 
cite  here,  but  which,  I  trust,  your  Lordship  has  not  for- 
gotten. * 

This  would  have  been  not  only  forty  days  tyranny  at  the 
outside,  but  four  hundred  days  tjrranny  at  the  inside. — It 
would  have  been  a  base  surrender  of  their  trusts,  and  a  cow- 
ardly compromising  conduct  unworthy  of  magistracy. 

But  the  Defendants  are,  notwithstanding  all  this,  convic- 
ted ;  surely,  then,  either  the  Jur)%  or  I,  mistake.  If  what 
I  have  advanced  be  sound  or  reasonable  in  principle,  the  ver- 
dict must  be  unjust.  By  no  means.  All  I  have  said  is  com* 
patible  with  the  verdict.  Had  I  been  on  the  Jury,  I  shoaU 
have  found  them  guilty;  but,  had  I  been  in  the  House  (^ 
Commons,  I  would  have  given  my  voice  against  the  prosecu- 
tion. Conviction!  Good,  God!  how  could  I  doubt  of 
conviction,  when  I  know  that  our  patriot  ancestors,  who  as- 
sisted in  bringing  about  the  glorious  Revolution,  could  not 
have  stood  justified  in  this  Court,  though  King  William  sat 
on  the  throne,  but  must  have  stood  self-convicted  criminals 
without  a  plea  to  offer  in  their  defence,  had  not  Parliament 
protected  them  by  acts  of  indemnity ! 

«   *  Lord  Mansfield's  Speech  in  the  House  of  Lords  against  the  dispcnsinf 
iHJwer. 
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Nothing  that  I  have  said  could  have  been  uttered  with- 
out folly  to  a  Jury.  It  could  not  have  been  uttered  with^ 
less  folly  to  your  Lordship,  sitting  in  judgment,  on  this 
case,  on  a  special  verdict.  They  are  not  arguments  of 
law  ;  they  arc  arguments  of  state^  and  the  state  ought  to  have 
heard  them  before  it  awarded  the  prosecution  ;  but,  having 
awarded  it,  your  Lordships  now  sit  in  their  place  to  do  jus- 
tice* If  the  law,  indeed,  had  prescribed  a  specif  c  punish- 
ment to  the  fact  charged,  the  judgment  of  the  law  must 
have  followed  the  conviction  of  the  ybc/,  and  your  Lordship 
could  not  have  mitigated  the  sentence.  They  could  only  have 
siled  to  the  state  for  indemnity.  It  would,  in  that  case,  have 
been  the  sentence  of  the  law,  not  of  the  Judge.  But  it  is 
not  so  here.  A  Judge,  deciding  on  a  misdemeanor,  is  bound 
in  conscience,  in  the  silence  of  law,  not  to  allot  a  punishment 
beyond  his  opinion,  of  what  the  law,  in  its  distributive  jus- 
tice, would  have  specifically  allotted. 

My  Lord,  if  these  arguments,  drawn  from  a  reflection  on 
the  principles  of  society  in  general,  and  of  our  own  govern- 
ment in  particular,  should,  from  their  uncommonness  in  a 
Court  of  Justice,  fail  to  make  that  immediate  an4  deci- 
ded impression,  which  their  justice  would  otherwise  insure 
to'  them,  I  *  beseech  your  Lordship  to  call  to  mind,  that 
the  Defendants  who  stand  here  for  judgment,  stand  before 
you  for  acts  done  as  the  rulers  of  a  valuable,  immensely  ex- 
tended, and  important  country,  so  placed  at  the  very  ex- 
tremity of  the  world,  that  the  earth  itself  travels  round 
her  orbit  in  a  shorter  time  than  the  Eastern  deputy  can  hear 
the  voice  of  the  European  superior ;  a  country  surrounded, 
not  only  with  nations  which  policy,  but  which  Nature,  viola- 
ted Nature  !  has  made  our  enemies,  and  where  government 
must,  therefore,  be  always  on  the  watch,  and  in  full  vigour, 
to  maintain  dominion  over  superior  numbers  by  superior 
policy.— The  conduct  of  men,  in  such  situations,  ought  not 
surely  to  be  measured  on  the  narrow  scale  of  municipal  law. 
"^Their  acts  must  not  be  judged  of  like  the  acts  of  a  little 
corporation  within  the  reach  of  a  mandamus,  or  of  the  exe- 
cutive strength  of  the  state. — I  cannot,  indeed,  help  borrow- 
ing an  expression  from  a  most  excellent  and  eloquent  per- 
son, when  the  conduct  of  one  of  our  colony  governments 
was,  like  this,  rather  hastily  arraigned  in  Parliament.  *'  1 
**  am  not  ripe,'*  said  a  Member  of  the  Hotise  of  Commons, 
"'  to  pass  sentence  on  the  gravest  public  bodies,  intrusted  with 
**  magistracies  of  great  weight  and  authority,  and  charged 
^  with  the  safetv  of  their  fell©w-citizens  on  the  verv  same 
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*Vtitlct)uit^I^m:  I  rcMy^^hiofif  that  fpf  wim*  mifi^^ 
^^18  not  judicious  ;  for  sob^r,  mind6|  not  4^ct^^9  for  ipiiidi, 
^^  tinctured  with  humanitfr^  not,  mild.  ai|d.  merciful."  Wbft^i 
(^refuse  his  aas|ent  to  sucl^  admiral^,  x^anljr,  s^tinaents  ? 
— ^What,  indeed,  can  be  soi  repugnant;  to  hum^^^ity,  ^w^  po* 
licy,  decency,  or  justice,  as  to  punish  pv^bUq'nioi^  a^ptingiiit 
extremities  not  provided  fpr  l^  ppsitiye^  ii^sti^tipii,  witk»at( 
a  corrupt  motive  proved,  or evf^,  charged  uppiii them  ?  1 1% 

Seat  the  words  again,  that  every  man's  conscience  mzyfor^ 
Im  to  follow  me,  without  a  corrupt  motive  promsd^  «r  emai^ 
dujtrged  ubonthem^ 

Yet  it  nas  been  said,  th|i(  pyBjLiC:i(XA^PL£.Qi|gfat«to  wcpgh 
heavily  with  the  Court  in  proo^ouncing  judgment*— I) tfa^ 
90  too. — It  ought  to  weigh  heavily  indeed;  h%^\  all  its  weight 
ovight  to  be  placed  in  the  sayi^,  not  in  the  vindictive  scalf^ 
I^UBLic  EXiAM^^l'E  requires,  th^t.  n^en  should  be  secixve  ia 
the  exercise  of  the  great) ^^t(^  duties  they  owc^  to  magk- 
t|r^cy,  which  are  paramount)  tQ  th«f,  ot^igationg.  of,  obedience 
they  owe  to  thelaws  as  private  niei^  I^uj^ic  xxijiP^B  re- 
quires that  no  magi^tr^te  shpuld.  oe  pu^iishedifor  aB.cnor,  in 
judgqient,  even  in  th|e  commpn  course,  oi  his  duty^  wlucb 
he  ought  to  koowy  and. for  which  there  is  a, certain. rule ;  mvdk 
less  for  an  act  like,  th)s,  ii;i  which  he  m,Qst  either  do  vrpog 
b^  seizing  the  trust  of  another,  or,  do  wrcnig  faf  sur^ 
rendering  his  own.— ^PubLtIC.  i^KA^]fi£i  requires  that  a .  laa- 
gtstrate  should,  stand  or  fall  bv  hijs  ^£ART  ;•— ^that  is  Ac^ 
only  part  of  a  magi^tr^^te  vjulneraole  in.  law  in  every  •civilned 
country  in  the  world.— Wpo  ^as  wounsibix  th^  Dtituir 
Slants  there?  Ev^U; in tl^  fertile. a^  of  perjury,  where 
o^ths  may  be  had  cheap,  and  "^here  fal^e  'oaths  niiffltfbe 
safe  from  the  distance  of  refutation,  no  one  chaaipM^  of 
falsehood  has  stood  forth,  but  the  whole  evidence  was  read 
out  of  a  book  printed  by  the  Deferuianfs  them^hesj,  fqr  ike  hh 
sp^ct'fOJi  of  all  mankind*  / 

What,  then,  has  produced  this;  virulencef  of  nroaecntioa 
in  a^  country  so  famed  for  the  hummiity  ofitsanhabiliftts, 
and  the  mildness  of  its  laws  f  7'ke  de^thof  Lord  JHgvt  diV' 
ing  the  Rroohttton  ii},  the  Govjernn\ent  f  Strange^  that  malice 
should  conjure  up  so  improbable  an. insinuation,  as  that  the 
Defendants  were  interested  in  that  unfortunaite,  event;  no 
event,  indeed,  could  be  to  them  ncM^re  truly.  unfiHrtonate* 
If  Lord  Pigot  had  liyed  to  return  to  England^  this  proaecu- 
tion  had  never  been. — His  guilt  and  his  popularity^  gained 
by  other  acts  than  these,  would  have  been  Uie  best  protecticm 
for  THEIR  fnendless  innocence*  Lord  Pigot,  besides  maoj 
connections  in  this  country,  had  a  brother,  who  has>  and  idw 


'h 


Cffmrik  (^MadrjoM.  549 

d^eisecs'toliirff  many  fttend^itt- it^^Bcaiiijudgeo&the zeal'^ 
oChis  fnoadf^  iipnii  the  nesfiect  audi  friendship  I  feel  for  him 
B^jself ;  Azealwhicli  mightharvt^  mislodm^^  as:it  has  many  bet< 
ter  apd  wiser  than  me,  if?  my  professional  duty  had  not  led  me  to 
ai)  eai'iy  oppo^imity  of  oprrecting  prejudice  by  tnith. — In* 
de^^  sooaoofrthedarkestrand  most  dangerous  prejudices  ot 
Tum,  arise,  from  the  most  honourable  principles  of  the  mind. 
— -vWhen  pr^dices  an:^  caught: up  from  bad  passions,  the  worst 
of'  men  ieel  intervals  of  (remorse  to  soften  and  disperse  them ; 
but  when  they  aijise  from  af  generous,  though  mistaken  source, 
they  are  hugged  closer  to.  the  bosom»  and  the  kindest  and 
most  compassionate  natures  feel  a  pleasure  in  fostering  a  blind 
and  unjust  resentment.— -This  is  the  reason  that  the  Defend- 
ants have  not  met  with  that  protection  from  many,  which  their 
meidtorioiis  public  conduct  entitled  them  to,  and  which  has 
given  rise  to  a  cabal 'against  them  so  unworthy  the  le^slaturc 
of  tan  enlightened' people,  a  cabal^whieh  would  stand  forth  as 
a,sdrikiDg  blot  upon  its  justice,  if  it  were  not  kept  in  counten- 
ance by  a  happy  uniformity  of  proceeding,  as  this  falling 
country  can^wellivitness.-*-!  believe,  indeed,  this  is  the  ftrst 
instance  of  a  criminal  trial  in  England,  canvassed  for  like  an 
election^  supported  by  defamation,  and  publicly  persisted  in, 
in  the  faoeoiia  Court  of.  Justice^  without  the  smallest  shadow 
of  evidence.«--«This.  deAcicacy  has  compelled  the  Counsel  for 
the  Crown  to  supply  the  baldness  of  the  cause  with  the  most 
foreign  invective ;  foreign,  not  only  in  proof,  but  in  accusa* 
tion.*-*?In  justice  to  them,  I  use  the  word  compelled^  as,  I  be- 
lieve, none  of  them  would  have  been  inclined,  from  what  I 
know,  of  their  own  manners  and  dispositions,  to  adopt  such  a 
conduct  widiout  a.  most  imminent  IV^atminster'-hall  necessity^ 
viz.  that  of  saying  something  in  support  of  a  cause^  which  no- 
.  thing  but  slander  and  falsehood  could  support.     Tkeir  duty 
as  /^^&:  and  ^^rivd/^  men  was^  perhaps,  as  incompatible  as 
the  duty  of  my  Clients  i  and  they  have  chosen,  like  them,  to 
fulfil  the /rui/ic  one ;  and,  indeed,  nothing  less  than  the  great 
d)ility  and  eloquence  (I  will  not  say  the  propriety)  with 
which  that  public  duty  was  fulfilled  at  the  trial,  could  have 
saved  the  prosecution  from  ridicule  and  contempt.     As  for 
us,  I  am  sure  we  have  lost  nothing  with  the  world,  or  with 
the.Court,  by  our  moderation;  nor  could  the  prejudices  against 
UB,  even  if  the  trial  had  not  dispelled  them,  reach  us  within 
these  venerable  walls.'— Nothing,  unsupported  by  evidence. 
Aat  has  been  said  here,  or  any  where^  will  have  any  other  ef> 
fleet  upon*  the  Court,  than  to  inspire  it  with  ntore  abundant 
caation  in  pronouncing  judgment.— Judges  in  this  countn- 
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are  not  expected  to  shut  themselves  up  from  society ;  and^ 
therefore,  when  a  subject  diat  is  to  pass  in  judgment  before 
them,  is  of  a  public  and  popular  nature,  and  base  arts  have 
been  used  to  excite  prejudices,  it  will  only  make  wise  and  just 
magistrates  (such  as  I  know,  and  rejoice  that  I  am  addressing 
myself  to)  the  more  upon  their  guard,  rigidly  to  confine  aU 
their  views  to  the  record  of  the  charge  which  lies  before 
them,  and  to  the  evidence  by  which  it  has  been  proved,  and 
to  be  doubly  jealous  of  every  avenue,  by  which  human  preju* 
dices  can  force  their  way  to  mislead  the  soundest  understand* 
ings,  and  to  harden  the  most  upright  hearts. 


The  Court,  by  its  judgment,  only  imposed  a  fine  of  One 
Thousand  Pounds  upon  each  of  the  Defendants  ;  a  sentence 
which,  we  believe,  was  considered  at  the  timeby  the  whole 

firofession  of  the  law,  and  by  all  others  qualified  to  consider 
uch  a  subject,  as  highly  just  and  proper,  under  all  the  cir- 
cumstances of  the  case.  The  accusation  was  weighty,  but 
the  Judges  were  bound>  by  their  oaths,  to  weigh  aU  the  cir- 
cumstances of  mitigation,  as  they  appeared  from  the  facts  in 
evidence,  and  from  the  pleadings  ot  the  Counsel  at  die  Bar. 
They  were  not  to  pronounce  a  severe  judgment  because  the 
House  of  Commons  was  the  Prosecutor.  Mr.  Burke,  how* 
ever,  who  had  taken  a  very  warm,  and,  we  have  no  doubt,  an 
honest  part,  in  the  prosecution,  took  great  offence  at  die  leni- 
ent conclusion ;  and  repeatedly  animaidverted  upon  it  in  the 
House  of  Commons.  There  can  be  no  doubt  of  the  Ugh- 
value  of  the  privilege  possessed  by  the  Representatives  of 
the  People,  to  be  public  accusers ;  but  for  that  very  reason 
they  can  Iiave  no  right  to  determine,  or  to  interfere  widi  the 
judgments  of  other  tribunals,  when  they  themselves  are  the 
prosecutors.  If  Judges,  indeedi  conduct  themselves  corrupt- 
ly, or  partially,  upon  a  prosecution  by  the  House  of  Ccmd- 
mons,  or  upon  any  other  judicial  proceeding  whatsoever,  it 
is  a  high  and  valuable  privilege  of  the  People's  Representa- 
tives in  Parliament  to  proceed  against  the  offenders  by  im- 
peachment ;  but  it  is  not  the  duty  of  any  member  of  that  high 
assembly,  to  disparage  the  decisions  of  the  Judges,  by. ia- 
vidious  observations,  without  any  public  proceeding  which 
may  bring  their  merits,  or  demerits,  into  public  examinadon. 
Such  a  course  is  injurious  to  those  who  have  been  the  sub- 
jects of  them;  disrespectful  to  the  magistrates  who  havepro^ 
nounced  them ;  and  contrary  to  the  spirit  and  character  of  the 
British  Constitution. 
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SPEECH 

IN  THE 

WURT  OF  KING'S  BENCH 

AGAINST   A   NEW   TRIAL. 


PREFACE. 


THBfciUawing  Speech  may  appear^  at  first  glance,  to  be  scaruly 
worthy  of  a  place  in  a  collection  of  pleadings  upon  so  many  in- 
teresHng  subjects;  bui  it  will  be  found,  on  examination,  to  con- 
tain very  mporUmt  principles  of  law.  The  occasion  of  it  was 
shortly  this.  A  woman  of  the  name  of  Morton,  who  was  the  Plain- 
ts, in  a  Cause  tried  before  Lord  Mansfield  at  the  sittings  at 
OuHdhaU,  in  London,  had  hired  herself  to  be  Housekeeper  to  a  Mr. 
Femij  who  was  the  Defendant,  an  old  and  infirm  man. — Mrs. 
Morton,  the  Plaintiff,  was  not  a  young  woman,  and  had  no  great 
personal  recommendations. — The  old  gentleman,  however,  Huught 
otherwise  ;  and,  to  induce  his  housekeeper  to  cohabit  with  hkn,  had 
promised  to  marry  her  ;  the  breach  of  which  promise  weu  thefounda-^ 
tion  of  an  action  to  recover  damages. 

The  Cause  was  conducted  by  Lord  Erskine,  who  had  not  (hen 
been  long  at  the  Bar. — There  is  no  note  of  what  passed  at  the  Trial, 
nor  is  it  material;  except  that,  after  the  Plaintiffs s  case  had  been 
opened,  and,  after  some  cross  examination  of  the  Witness  who 
proved  the  promise,  with  a  view  to  ridicule  the  person  and  n^' 
«  ners  of  the  Plaintiff,   Mr.  Wallace,  then  Attorney  Oeneral^  and 
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nho  mas  a  very  able  Nisi  Prius  advocate^  aukavaured^  as  the 
lawyers  call  i^  without  calling  witnesses^  to  tough  the  Cause  etd 
of  Court,  by  ranresentingy  thai  neither  of  the  parties  to  the  contraet 
had  any  loss  from  the  breach  of  t7,  as  the  Plaintiff'  was  an  ugly 
old  rvoman^  and  the  Defendant^  who  wks  then  m  Court,  osid 
whom  he  pointed  out  to  the  Jury  to  make  the  scene  more  btdUrous, 
was  not  aperson,  in  the  loss  rfwhom^  as  a  husbamd,  there  could 
be  any  claun  to  more  than  a  faithiog  damages. — The  Jury^  horn- 
ever,  retttmed  a  verdict  of  two  thousand  pounds;  and,  w 
the  term  which  foUowedy  a  Rule  having  been  obtained  hy  the 
Attorney  General  for  setting  m^de  As  verdict,  and  for  a  nm 
trial,  on  the  ground,  thid  the  iOm^tS  i^ere  excessivs,  Ou  /o^ 
lowing  very  short  Speech  was  made  by  Mr.  Erskine^  mainlttXfdng 
his  Client  s  right  to  the  whole  money,  and  denying  the  juris- 
diction of  the  Court,  in  such  a  case,  to  ingteack  3u  verdict  of 
the  Jury. 

Perhaps,  th^e  is  no  sidled  tnore  impbrtaM  tn  the  whole  vol- 
umes of  the  law,  than  that  which  regards  the  eHsHnct  jurisdie- 
tions  of  Judges  and  Juries  in  %at  mixed  form  of  trial,  whidk 
is  the  peculiar  and  the  best  feature  in  the  British  ConMuiimi. 
— The  subject,  as  it  applies  to  criminal  cases,  is  trusted  of  in 
every  possible  point  of  vien  in  the  Dean  of  St.  AsapKsCase  ;  hd 
ft  is  most  important,  also  (even  as  it  regards  civil  cases, J  that  the 
distinct  ^fices  of  Judges  and  Juries  should  be  thoroughly  undersiooi, 
and  rigidly  maintained. — If  in  civil .  actions  the  Court  had  ns 

jurisdiction  to  set  aside  verdicts,  and  to  grant  new  trials^  even  in 
cases  where  the  Jury  may  either  have  mistaken  the  la$o,  orwktn 
they  may  have  assessed  damages  by  no  means  comimnstireU 
with   the  loss   of  ptoperty,   ot  with  the  iffpery  sudained  by  Ai 

•  party  complaining;  if,  in  cases  where  Jurus  nuy  hetoe  asHSUi 
ilamages  riiher  manifestly  and  grossly  excessive,  or  unfus^  oi- 
adequate,  the  Court  had  no  jurisdiction  to  send  the  ease  to  01- 
oiher  hearing  for  mote  mature  considerationJ  Trial  by  Jmjfi 
the  boast  and  glory  of  our*  country,  would  he  as  great  a  ni- 
tional  evil,  eis  it  is  now  a  benefit  and  a  blessing  ;  ^mi  if,  onfM 
otlur  hand,  revisions  of  verdicts  were  suffered  to  take  plitee,  «•* 
less  in  cases  (f  manifest  inmsHce  ;  if  new  trials  were  to  he  anodt 
ded,  because  Ju^Ts  might  jh£ei  from  Juries  upon  occasions  udme 

•men  of  sense  and  justice  imgM  reiasonabfy  di0r  from  one  fli- 
otherf  such  a  proceeding  would  be  Ou  substUulion  qfjudt^i  to- 
thori^  in  fixed  magistrates^  for  the   eKscretim^  tot%ed  by  Btf 

^X^ohsMOion  in  the  popular  jurisdictions  of  Hu  country*      aeeif 

pleading,  therefore,  which  accuraUly  marks  out,  and  firuidymm' 
tains,  mose  salutary  boundaries,  thougli  already  very  weH  qb- 
derstood  and  ascertained,  is  worthy  of  a  faiUtful  report.    On  thi 

present  occasion^  the  Court  refused  to  set  aside  the  verdict,  ups^ 
the 'principles  contained  in  the  short  Speech  which  follows. 
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My  Lord, 


HE  jurisdiction  exercised  by  the  Court  in  cases  of  ex- 
cessive damages  stands  upon  so  sensible  and  so  clear  a 
principle,  that  the  bare  stating  of  it  must,  in  itself,  be  an 
answer  to  the  rule  for  a  new  trial  which  the  Defendant  has 
obtained. 

In  cases  of  pecuniary  contracts,  the  damage  is  matter  of 
visible  and  certain  calculation  ;  the  Court  can  estimate  it  as 
well  as  the  Jury ;  and  though  it  never  interferes,  on  account 
of  those  variations,  which  may  be  fairly  supposed  to  have 
arisen  from  the  different  degrees  of  credit  given  to  the  evi- 
dence, yet  where  the  Jury  steps  beyond  every  possible  esti- 
mate of  the  injury  arising  from  the  contract  broken,  the 
Court  must  say  that  the  verdict  is  wrong ;  because  it  is  a 
subject  upon  which  there  can  be  no  difference  of  judgment 
amongst  reasonable  men;  the  advantage  of  a  pecuniary  con- 
tract, and,  consequently,  the  loss  following  from  the  breach 
of  it,  being  a  matter  of  dry  calculation.— In  such  cases,  there- 
fore, die  Court*  does  not  set  up  a  jurisdiction  over  damages 
in  violation,  or  controul,  of  the  constitutional  rights  of  Juries, 
but  only  prevents  the  operation  of  either  a  visible,  certain, 
palpable  mistake,  or  a  wilful  act  of  injustice : — this  is  the 
whole — and  without  such  power  in  the  Court,  since  attaints 
have  gone  into  disuse,  the  constitution  Would  be  wretchedly 
defective* 

The  same  principles  ap{ily,  likewise,  to  all  actions  of  tort 
founded  on  injuries  to  property ;  the  measure  of  damages  in 
such  actions  being  equally  certain. — As  much  as  the  plain«> 
tifi^s  property  is  ^minished  in  value  by  the  act  of  the  De- 
fendant, so  much  shall  the  Defendant  pay ;  for  he  must 
place  the  Plaintiff  in  the  same  condition  as  if  the  wrong 
tiad  not  been  committed  >— in  such  discussions,  there  must 
be,  likewise,  many  shades  of  difference  in  the  judgments  of 
men,  respecting  the  loss  and  inconvenience  suffered  by  acts 
injurious  to  property,  and,^as  far  as  these  differences  can  have 
any  reasonable  operation.  Juries  have  an  uncontrouled  juris- 
diction ;  as  the  Court  will  never  set  aside  their  verdict  for  a 
difference  which  might  fairly  subsist  upon  the  evidence  be- 
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tween  intelligent  and  unprejudiced  men:  but  here,  too,  when 
they  go  beyond  the  utmost  limits  of  iRscreet  judggnentj  the 
Court  interferes,  because  there  is  in  all  cases  m  injury  to 
property^  a  pecuniary  calculation  to  govern  the  jurisdicdoD 
it  exercises;  all  attacks  on  property  resolving  themseh^ 
into  pecuniary  loss,  pecuniary  damages  are  easily  adiusted* 

cut  there  is  a  catalogue  of  wrongs  oyer  which  Juries, 
where  neither  favour  nor  corruption  can  be  alleged  against 
them,  ought  to  have  an  uncontrouled  dominion;  not  because 
the  Court  has  not  the  same  superintending  Jurisdictkm  in 
these  as  in  other  cases,  but  because  it  can  rarelv  have  any 
standard,  by  which  to  correct  the  error  of  the  veroict* 

There  are  other  rights  which  society  is  instituted  to  pro- 
tect as  well  as  the  right  of  property,  which  are  much  mote 
valuable  than  property,  and  for  the  deprivation  of  whidi 
no  adequate  compensation  in  money  can  be  made«— What 
Court,  for  instance,  shall  say  in  an  action  for  slandering 
an  honest  and  virtuous  character,  that  a  Jury  has  over-rated 
the  wrong  which  honour  and  sensibility  endure  at  the  very 
shadow  of  reproach  ?«— If  a  wife  is  seduced  by  the  a^l^a^kerer 
from  her  husband,  or  a  daughter  from  the  protection  of  ^ 
father,  can  the  Court  say  this  or  that  sum  of  .mon^  is  tpo 
much  for  villany  to  pay,  or  for  misery  to  receive  ?,  In  neiwr 
of  these  instances  can  th6  Jury  compel  the  Defendant  to 
make  jm  adequate  atonement,  for  neither  honour  nor  hap- 
piness can  be  estimated  in  gold  ;  and  the  law  has  only  Dc- 
course  to  pecuniary  compensation  from  the  want  of  power  to 
jnake  the  sufferer  any  other.  ,  . 

These  principles  apply,  in  a  strong  degree,  to  the  case  lie- 
fore  the  Court.  It  is,  indeed,  a  suit  fpr  breach  of  a  cqn* 
tract,  blit  not  of  2i  pecuniary  contract  ;—rinjury  to  property 
is  an  ingredient— 4>ut  not  the  sole  ingredient  qf  the  actiod  '- 
-—there  is  much  personal  wrong;  and  of  a^^  sort  that  is  iiit- 
parable  ;  there  is,  upon  the  evidence  reported  by  your  Locd* 
ship,  loss  of  health,  loss  of  happiness,  lo^  of  protec&m 
from  relations  and  friends,  loss  of  honour  which  had  beeo 
before  maintained  (in  itself  the  full  measure  of  ruin  to  & 
woman ;)  and,  added  to  all  these,  there  is  loss  of  pit^ 
ty  in  the  disappointment  of  a  permanent  setdement  for  tife  ^- 
and  for  all  this,  the  Jury  have  given  Two  ThouasBd 
Pounds,  not  more  than  a  year's  interest  of  the  Defendant's 
property. 

I  am,  therefore,  at  a  loss  to  discover  any  circumstanceoo 
the  face  of  your  Lordship's  report,  from  which  alonCt  the 
Court  must  judge  of  the  evidence,  diat  can  warrant  a  jodg^ 
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ment  Aat  Ae  Jurv  have  done  wrong ;  for,  independent  of 
their  exclusive  right  to  settle  the  degrees  of  credit  due  to  the 
witnesses^  what  was  there  at  the  trial,  or  what  is  there  now^ 
to  bring  dieir  credit  into  question  i  Their  characters  stood 
before  the  Jury,  and  stand  before  the  Court,  unimpeached ; 
and  Mr.  Wallace's  whole  argument,  if,  indeed,  jest  is  to  be 
considered  as  reason,  hangs  upon  the  inadmissible  supposi- 
tion that  the  witnesses  exaggerated  the  case;  butthe  JTt/ry 
have  decided  on  dieir  veracity  ;  and,  therefore,  before  the 
Court  can  grant  a  new  trial,  it  must  say,  that  the  verdict  is  ex- 
cessive and  illegal  upon  the  facts  as  reported  by  your  Lord- 
-ship^  taking  them  to  be  literally  as  they  proceeded  from  the 
mouths  of  the  witnesses^r^Uuon  this  state  of  the  case,  and  it 
is  impossible  to  remove  me  nt>m  it,  I  think  it  is  not  very 
difficult  to  make  up  the  Defendant's  bill  for  Two  Thousand 
Founds. 

The  Plaintiff  appears  to  be  die  daughter  of  a  clergyman, 
and  to  have  been  bred  up  with  the  notions  of  a  gentlewoman  ; 
she  had  been  before  respectably  married,  in  which  condition, 
and  during  her  widowhood,  she  had  preserved  her  character, 
and  had  been  protected  and  respected  by  her  rations  and 
friends*  It  is  probable  that  her  circumstances  were  very  low, 
from  the  character  in  ^hich  she  was  introduced  to  the  De- 
fendant, who,  being  an  old  and  infirm  man,  was  desirous  of 
some  elderly  person  as  a  housekeeper ;  and  no  imputation  can 
justly  be  cast  upon  the  Plaintiff  for  consenting  to  such  an  in- 
troduction ;  for,  by  Mr.  Wallace's  favour,  the  Jury  had  a  view 
of  this  Defendant,  and  the  veiy  sight  of  him  rebutted  every 
suspicion  that  could  possibly  fall  upon*  a  woman  of  any 
constitution,  or  complexion.— -I  am  sure  every  body  who 
in  Court  must  agree  with  me,  that  all  the  diseases  catalogued 
in  the  dispensatory  seemed  to  be  running  a  race  for  his  life, 
though  the  asthma  appeared  to  have  completely  distanced  hb 
competitors,  as  the  tellow  was  blowing  like  a  smith's  bellows 
Ae  whole  time  of  the  trial.— -His  teem  being  all  gone,  I  shall 
say  nothing  of  his  gums ;  and,  as  to  his  shape,  to  be  sure  a 
bass-fiddle  is  perfect  gentility  compared  with  it.  I  was  sur- 
prised, therefore,  that  Mr.  Wallace  should  be  the  first  to  poiot 
out  this  munmiy  to  the  Jury,  and  to  comment  on  hb  imper- 
fections, because  they  proved  to  a  demonstration,  that  the  j 
Plaintiff  could  have  no  other  possible  inducement  or  tempta- 
tion to  cohabit  with  him,  but  that  express  and  solemn  pro- 
mise of  nuurriage  wluch  was  the  foundation  ofth^ction,  and 
the  aggravation  of  the  wrong.— But,  besides  suo^  plain  pre- 
sumption, it  is  directly  in  proof  that  she  never  did  cohabit 
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with  him  before,  nor  until  under  this  express  promise  aadooih 
dition;  so  that  the  whole  argument  is,  that  diacMe  and  'm» 
firmity  are  excuses  for  viHany,  and  extsncdan  of  vigoor  an 
apology  for  debauchery.—- The  age  of  the  Plaintiff,  mio  is  a 
woman  towards  fifty,  was  another  topic ;  so  that  a  crime  is 
argued  to  hckss  in  proportion  aS  the  temptation  to  comnniit 
is  dtminshedm 

It  would  be  in  the  Defendant's  favour  if  the  promise  had 
been  improvident  and  thoughtless ;  suddeidjr  given,  and  as 
suddenly  repented ;  hut  the  very  revere  is  in  cvideoce,  as 
she  lived  with  him  on  these  terms  for  several  months,  and  at 
the  end  6f  them,  he  repeated  his  promises^  and  eiqirnsed  the 
fullest  approbation  pf  her  conduct.-— It  is  fiartber  in  praol^ 
that  she  fell  into  bad  health  on  her  discovering  the  imposilioa 
practiced  on  her,  and  his  disposition  to  abandon  her.  He 
nimself  admittdA  her  vexation  on  that  account  to  be  the  cause 
of  her  illness,  and  his  behaviour  under  that  impression  was 
base  :  having  determined  to  get  rid  of  her,  he  smuggled  her 
out  of  his  own  house  to  her  sister's,  under  pretence  that 
change  of  air  would  recover  her;  and  continued  to  amuse  die 
poor  creature  with  fresh  promises  and  protestations*  titt,widi- 
out  provocation,  and  without  notice  or  apolofi;y,  he  married 
another  woman,  young  enough  to  be  his  daufipter,  and  who, 
I  hope,  will  manifest  her  aiiection  by  funushmg  him  with  a 
pair  of  homs^  sufficient  to  defend  himself  against  the  sherif 
when  he  comes  to  levy  the  money  upon  this  verdict* 

By  this  marriage^  the  poor  woman  is  abandoned  to  poverty 
and  disgrace ;  cut  off  from  the  society  of  her  relations  and 
^ends ;  and  shut  out  from  every  prospect  of  a  future  settle- 
inent  in  life  suitable  to  her  education  and  her  birth  ;^  for  hav< 
ing  neither  beauty  nor  youth  to  recommend  her,  she  could 
have  no  pretensions  but  in  that  good  conduct  and  discretioo 
which,  by  trusting  to  the  honour  of  the  Defendant,  she  hss 
forfeited  and  lost. 

On  all  these  circumstances,  no  doubt  the  Jury  calculated 
the  damages,  and  how  can  your  Lordship  unravel  or  impeach 
the  calculation  ?  They  are  not  like  the  items  in  a  trades- 
man's account,  or  the  entries  in  a  banker's  book  ;  it  is. 

For  loss  of  character,  so  much  ;-— 

For  loss  of  health,  so  much  ;— 

For  loss  of  the  society  and  protection  of  relations  and 
friends,  so  much ; 

And  fU|he  loss  of  a  settlement  for  life,  so  much. 

How  iXne  Court  to  audit  this  account,  so  as  t6  say,  tfatty 
in  every  possible  state  of  it^  the  Jury  has  done  wrong  ^- 
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How,  my  Lord,  are  vay  observations,  weak  as  they  are  as 
proceeding  from  me,  but  strong  as  supported  by  the  subject, 
to  be  answered  ?— only  by  ridicule  which  the  facts  do  not 
fomish,  and  at  which  even  folly,  when  coupled  with  humanity 
or  justice,  cannot  smile.— We  are,  besides,  not  in  a  theatre, 
but  in  a  Court  of  Law ;  and  when  Judges  are  to  draw  grave 
conclusions  from  facts,  which  not  being  under  re-examination, 
cannot  be  distorted  by  observation,  they  will  hardly  be  turned 
aside  from  justice  by  a  jest* 

I,  therefore,  claim  for  the  Plaintiff  the  damages  which  the 
Jury  gave  her  under  these  directions  from  your  Lordship, 
^  That  theu  were  so  entirely  within  thzik province^  that  you 
would  not  lead  their  judgments  by  a  single  observation.^ 


The  Hule  for  a  new  trial  was  discharoedw 
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TBE  exetnpUary  morals  and  decorum  which  have  so  Umg^  to  Ae 
honowrcfihis  coimtry^  distingmskedthe  high  dignitaries  cf  her  nor 
tional  cmtrek^  bestowed  t^on  the  trial  of  the  Right  Reverend  Pre* 
late^  who  was  the  principal  defect  cf  it^  an  extraordinanf  degree  of 
curiosity  andinterest.  Indeed^  from  aperusal  ef  the  whole  proceed'^ 
ings^  we  cannot  help  thinkings  that  the  Prosecutor  might  perhaps 
have  been  infiuenuabu  the  expectation  that  any  compromise  would 
have  been  preferred  by  the  DefenduM  and  his  friends^  to  even  a 
pubUe  diseusrion  of  such  an  extraordinary  accusation  as  that  rfa 
riot  and  assault  oy  an  English  Bishop^  assisted  by  other  Clergy^ 
men  of  his  diocese^  miUun  the  very  precincts  of  his  own  cathtdraL 
The  Reverend  Prelate^  however^  was  not  to  be  uitimidated. — He 
jdeaded  Not  Quiltj^  to  the  Itutictmenty  and  received  the  clear  acfuil- 
talof  a  Jury  of  his  countrymen. 

The  Indictment  nxts  preferred  against  the  Lord  Bishop  cf  Bangor^ 
the  Rev.  Dr.  Owen^  the  Rev.  John  Roberts^  the  Rev.  Jckn  Williams^ 
and  Thonugs  Jones^  Qent.;  and  was  prosecuted  by  Samuel  OfindUy^ 
the  Deputy  Registrar  of  the  Bishops  Consistonal  Court. 

The  Indictment  charged  that  Samuel  Chrindley^  the  Prosecutor^  was 
Deputy  Registrar  of  the  Consistorial  Court  of  the  Bishoprii  of  Bangor^ 
andihatbeing  suchy  he  had  of  right  Ae  occupation  of  the  Registnxr's 
office  atfjoining  to  the  cathedral;  that  the  Bishop  and  the  other  De- 
jendantSj  intmding  to  disturb  the  Prosecutorin  the  execution  of  his 
office,  and  to  trouble  the  peace  of  the  King^  unlawful^  entereiiato 
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the  office^  €Md  stayed  (here  far  an  hour^  c^ainst  the  nriU  of  AtPnh 
secutor;  and  U  Jurther  chargedj  that  they  made  a  mstmhanee 
there  against  the  Ktng^s  peace,  emd  assaulted  QrindUy,  so  hemg 
Registrar,  with  an  intent  to  expel  him  from  the  office. 

The  Indicfmsnt^roets  ^gin^  ta  the^  Coftrt-of  Great 

Sessions^  ih  Wales,  where  the  offence  was  chtd-gefio  Kewe  been 
committed,  but  for  a  mort  impasHai^h^nring  was  remavedinto  the 
Court  of  Kings's  Bench,  and  sent  doeonfor  trial  in  the  next  aSoimng 
county,  before  a  Special  Jury,  atJSirewsbury,  where  Mr.  Adtun  m 
Mr.  JErskine  attended  0i9  special  retainers  ;  the  former  as  Counsel  for 
the  Prosecution,  and  the  latter  for  ihc^Bishqp  and  the  other  Dtfem* 
dants.  ,  >  .  -  >. 

In  the  pursuit  of  our  plan,  to  preserve  some  rpnarkable  SpeeAes 
of  Lord  Er shine,  when  ixt  the  Sar,  ive  felt  that  vie  dimld^M,  i^m 
mis  singular  occasion,  have  recourse  to  a  better  or  more  tnjMPfU 
preface,  than  to  introduce,  Mler^h,thJe^Spee(^of'ih^.^ 
Who  conducted  the  proseeutor^^  case  wiAJhe  grf litest  .M^al,  ability, 
and  eloquence  ;  his  Address  to  the  Jury  containing  all  the  facts  ifdenjr 
ed-t^Se  ^proved  and  rdiel  on  ;  andas  Ae  Spetth  ^  Mr.EniSU,fi 
theBidim,  comprehends  also,  the  whok  body^ofthe  evidence ns  Uro* 
wainedafier^  Ae  exanm^^um  and  cross-examination  of  the  foftniSHOi 
OfM  onwhMi,  ther^sr,et_  h^  resUd  his  Clients  claim  to  aequitUd^hMs^ 
mpjMUednowUnesses  onthspwrt  ^Jhe  Drfefidanls,  the  ^^hofew/u^ 
ter  for  judgment  appears  most  disttnctly,from  the  two  Speeckee,  in^ 
out  ,^  introduction  of  the  proofs  ;  more  e^eciaUy  as  we  he»e  dsi 
printed  the  sun»ning  up  if  tJu  evidence  by  the  Jtu^eJ*  '   ^ 

*  They  who  may  wish  to  refer  to  the  proofe  tliemselves,  will  find  thciii  in  flie 
{iriiited  report  of  the  iPrial,  as  taken  m  short-hand  by  Mr.  Gufmer,  firom  which 
these  ipeecbea  are  tilKD^aad  which  WW  publiahedat  the  tio^  Slock- 

dfdeofPiccadiUy, 
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MtC  Ellis  opened  the  Pleadings. 
Mr*  Adam  for  the  Prosecutiofn* 

Mat  it  please  your  lordshif 
Gentlemen  of  the  jJJKr^ 

jL  OU  have  heard  from  my  Learned  Friend,  who  has  open- 
ed the  pleadings  to  youj  that  Samuel  Grindley  is  the  proseco/* 
tor,  and  that  he  is  Depu^  Registrar  of  the  Diocese  of  Ban* 

Kr«-^You  have  heard,  likewise,  that  the  Defendants  are,  the 
shop  of  Bangor,  three  Clerg}rmen,  and  a  gendeman  who  is 
Agent  for  the  JBishop. 

In  the  outset  of  this  cause  I  have  already  learned  enofej)^ 
from  the  manner  in  which  my  Learned  Friends  have  re- 
ceived the  opening  of  the  pleadings,  to  show  me,  that  thqr 
seem  to  have  an  inclination,  as  it  were,  to  make  that  a  jest^ 
which  I  can  assure  you,  is  a  matter  of  extreme  seriousnesses- 
Gentlemen,  I  introduce  it  to  you  with  all  the  anxiety  which 
belongs  to  a  person  who  is  unaccustomed  to  address  you 
-—I  introduce  it  with  the  anxiety  which  belongs  to  a  per- 
son, who  is  to  maintain  a  conflict  with  abilities  that  are  sel- 
dom unsuccessful ;  but  I  open  it  to  you,  I  do  assure  you,  in  the 
pure  spirit  of  moderation  and  of  candour ;  and,  if  I  might  say 
so  in  a  question  of  this  sort,  in  the  pure  spirit  of  the  true  prin* 
ciples  of  Christianity ;  that  is,  of  wishing  that  all  mankind 
should  do  unto  others  as  they  wish  to  see  done  unto  them- 
selves. 

Gentlemen,  I  wish  to  call  your  attention  to  it  seriously,  and 
will  just  take  the  liberty  of  stating,  why  you  are  called  upon 
to  judge  in  this  cause.—- The  question  to  be  tried  did  not  luip- 
pen  within  your  ordinary  jurisdiction :  it  was  not  in  tma 
county  that  ihe  offence,  which  is  complained  of,  took  place ; 
but  an  application  has  been  made  to  remove  it  here ;  and  it  is 
impossible  that  such  an  application  might  produce  some  prcja- 
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dice  in  your  minds^  as  if  there  had  been  something  m  the 
conduct  of  the  party,  for  whom  I  have  the  honour  to  appear, 
which  has  made  it  improper  to  permit  the  question  to  be  tried 
where  it  arose.  The  application  to  remove  the  cause  firom 
Wales  to  .the  nearest  English  county,  was  made  upon  an  af- 
fidavit, which  I  have  not  seen,  and  was  grantea  by  Lord 
Chief  Justice  Kenyon,  who  undoubtedly  exercised  his  dis- 
cretion wisely  and  justly,  as  he  does  upon  all  occasions.  He 
thought,  that,  under  the  circumstances  stated  by  those  con- 
cerned for  the  Bishop  of  Bangor,  uid  upon  the  affidavit  made 
by  those  wlu^  are  prosecuted,  without  any  opposition  or  inter- 
ference  of  any  sort  or  kind  whatever  by  the  person  who  ap- 
pears here  as  the  Prosecutor,  that  it  was  fit  to  remove  it.— • 
when  he  did  so,  I  know  he  removed  it  to  a  tribunal  of  up- 
rightness, of  virtue,  and  honour.— I  know  he  removed  it  to  a 
situation  where,  I  am  confident,  intelligence  and  integrity  will 
alike  prevail  |  and  I  am  by  no  means  afraid  of  the  mere  cir* 
cumstance  of  its  being  removed,  having  any  influence  upon 
minds  like  yours. 

Gentlemen,  there  may  have  arisen  prejudices  in  this,  as 
there  do  arise  prejudices  in  many  causes.  Undoubtedly,  this 
is  not  the  first  time  that  the  matter  has  been  the  subject  of 
con^rsation  and  discourse ;  probably  it  is  not  the  first  time 
diat  even  you,  wh6  are  impannelled  to  try  the  cause,  may 
have  heard  of  it*  It  is  my  duty  to  my  Client,  it  is  my  du^ 
to  the  public  likewise,  if  there  should  have  been  any  socn 
conversation,  about  this  prosecution,  to  remove  all  those  pre- 
judices, to  remove  all  the  impressions  that  may  have  been  re- 
ceived, not  only  from  your  minds,  were  it  possible  you  could 
have  received  them,  but  from  all  those  that  stand  around. 
I  say  it  is  important  to  my  Client,  and  it  is  important  to  the 
cause  of  public  justice,  that  I  should  endeavour  to  remove 
them. 

Gehtle^^ea,  I  beg  leave  to  state  to  you,  in  the  temperate 
spirit  which  I  have  professed,  that  this  is  not  a  question,  in 
which  the  general  religious  establishment  of  the  country  is 
at  all  involved — it  is  a  question,  I  can  assure  you,  which  is 
confined  to  the  individuals  who  appear  upon  this  record.  It 
reaches  no  farther  than  thetr  conduct,  on  the  particular  occa- 
sioJi.  It  is  a  question  which  cannot,  I  am  sure,  have  the  least 
effect  to  the  prejudice  of  that  doctrine,  or  to  the  prejudice  of 
that  rank  and  situation  in  the  state,  which  is  so  important  to 
the  well-being  of  society,  and  so  essential  to  bind  togedier, 
and  to  sustain,  those  principles  which  tend,  not  only  to  our 
happiness  hereafter,  but  to  the  good  government  of  the  worl^ 
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in  which  we  now  live.  I  pledge  myself,  then,  that,  when  vou 
come  to  hear  this  case,  you  will  find  Uiat  the  facts  I  shall 
prove  are  confined  singly  and  solely  to  the  parties  named  in 
this  Indictment. 

Gentlemen,  there  is  anothen-circumstance  to  which  I  could 
wish  to  call  your  attention,  before  I  enter  into  tlie  merits  o^ 
^e  case-— namely,  that  although  a  Church  Dignitary  stands  in 
the  front  of  those  indicted,  that  is  no  reason  whatever,  whf 
this  Indictment  should  not  have  been  preferred;  for  if  the 
facts  which  I  have  to  state  to  you,  and  which  1  shall  after- 
wards prove-— if  the  principles  of  law  which,  under  his  Lord- 
ship's direction,  I  shall  have  the  honour  to  lay  down  to  you, 
are  correct,  you  will  find  that  the  public  justice  must  be  satis* 
fied  by  a  verdict  of  Guilty,  notwithstanding  the  rank  and 
situation  of  the  first  individual  who  is  ihdicted. 

It  is  a  painful  thing  to  me,  not  only  on  account  of  his  rank 
and  his  situation,  as  a  Bishop  of  the  Church  and  as  a  Peer  of 
Parliament,  to  address  you  upon  a  subject  of  this  sort ;  but  it 
is  more  so  when  I  consider,  that,  in  the  intercourse  of  m;^ 
professional  life,  I  have  had  frequent  occasion  to  see  that 

i>ersoi|  discharging  duties  in  another  place,  in  a  judicial  and 
egislative  capacity :  I  have  often  had  the  honour,  and  I  will 
say  too  the  satisfaction,  to  address  him  in  that  station.  Gen- 
tlemen, I  can  assure  you  that  I  speak  with  no  personal  feel- 
ings against  the  Bishop ;  they  are  all  naturally  on  the  other 
side.  But  what  is  jnore,  I  can  assure  you  that  my  instruc- 
tions are,  to  conduct  the  cause  in  a  pure  spirit  of  temper  and 
moderation,  such  as  I  have  already  described  to  you. 

Gentlemen,  this  is  not  the  only  time  that  dignitaries  of  the 
church  have  been  indicted,  and  found  guilty.  You  have  but 
to  look  back  to  the  bead-roll  of  the  State  Trials,  and  you  will 
find  many  instances  of  the  sort.  You  have  but  to  reflect  a 
few  years  back,  when  a  person,  upon  an  indictment,  removed 
in  the  same  manner,  though  not  a  Bishop,  yet  a  dignitary  in 
the  church,  was  brought  into  this  Court,  for  reasons  similar  to 
those  which  bring  you  now  here  to  try  this  Indictment.  They 
who  heard  my  Learned  Friend^  upon  that  occasion,  they  who 
have  read  the  history  of  that  period,  cannot  forget  the  unin- 
terrupted stream  of  splendid  elooucnce  and  of  powerful  abili^ 
tf ,  which  has  been  rolling  on,  with  increasing  force,  from  that 
period  to  the  present  moment,  and  which,  then  almost  in  it4 
infancy,  was  exerted  in  a  question  similar  to  that  in.  wHTch  I 
have  now  the  honour  to  address  you,  which  marks  that  there 

*  Mr.  Erskine,  as  Counsel  for  the  Dean  of  St  Asaph. 
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was,  whbm  our  own  memory,  in  tiiis  yeiy  place,  a  proactuiioii 
c^  a  church  dignitary  for  a  misdemeanor,  as  there  is  upon  th^ 
present  occasion* 

Gentlemen,  I  will  state  plainly  why  this  question  b  tried, 
and  why  you  are  called  to  deKver  a  verdict  upon  it.  It  k, 
in  die  first  place,  upon  principles  of  public  justice,  in  ordef 
that  the  Justice  of  the  country  may  oe  satisfied.— The  pro- 
aecution  is  likewise  proceeded  in,  on  another  principle,  wmcif 
I  am  sure  I  am  warranted  by  the  law  of  the  land  to  state  as  i 
aound  one;  it  b  founded  in  an  honest, fair, justifiable  attempCi 
upon  the  part  of  this  prosecutor,  to  vindicate  h»  own  cha- 
racter, through  the  medium  of  this  prosecution— ->I  say,  whcft 
I  assert  that  to  you,  I  state  a  legidmate  ground  of  prosecudon, 
and  one  that  is  consistent  vrith  the  laws  of  the  country;  for 
it  is  in  the  power  of  any  individual  to  use  die  name  of  hb^ 
Majesty  for  the  purposes  of  public  justice ;  ay,  and  for  die 
purpose  of  vindicating  his  own  character  and  reputation.  It 
ss  done  every  day  in  the  case  of  libel,  and  may  equaOy  be^ 
done  in  the  case  of  assault,  or  riot. 

TThe  situation  of  thb  Prosecutor  was,  and  is,  that  of  a  per- 
son, who,  by  industry  in  hb  profession,  and   in  die  dif- 
ferent situations  which  he  held  in  the  part  of  the  countiT" 
where  this  offence  was  committed^  gained  to  himself  ft  live^ 
lihood.    He  found  himself  at  once  in  the  eye  of  that  piAUc* 
where  he  lives,  in  the  circle  of  that  community  and  society 
to  which  he  belongs  (if  he  did  not  take  some   mediod  cif 
bringmg  this  matter  forward  to  the  public  observation  of  die 
country,  and  of  bringing  these  Defendants  forward  to  receive 
the  public  justice  of  the  country,)  in  the  risk  of  being,  in  all 
probability,  deprived  of  the  honest  earnings  of  his  indnstiy,* 
and  of  the  situations  which  he  held  for  the  benefit  of  himself^ 
and  the  liupport  of  his  family •-^Tbese  are  the  principles  vsfxm 
which  diis  prosecution  is  brought  forward;  these  are  die' 
principles  which  do  not  at  all  involve  any  thing  of  a  vindacdre 
spirit ;  they  are  principles  upon  which  every  honest  man  dai- 
ly acts ;  they  are  principles  upon  which  every  honest  num 
may  legally  act.    Who  could  have  blamed  Mr.  Griadky 
if  he  had  brought  an  action  of  damages  against  the  Bidiep, 
for  the  injury  he  has  suflferedi  What  is  the  situation  in  windi 
lie  stands  here— 4iot  bringing  an  action  for  damages  indeed, 
but  preferring  an  indictment  ?    I  will  venture  to  say,  diat,  * 
under  the  circumstances  of  this  crime,  and  agreeably  to  ^ 
matter  charged  in  this  JMictmenij  a  prosecution  leaves  |b 
Pefendants  more  ample  means,  and  a  better  mode,  of  de-, 
themselves,  tnan  if  an  action  had  been  brou^t,  and 
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^ejr  had  been  put  to  plead  a  justification  to* that  actioiu 
These  are  the  points  to  which  I  wish  ta.  call  jrdur  attentloiu 
in  order  that  your  minds  may  come  coolly,  deliberately,  and 
without  prejudice,  to  the  trial  of  this  pause.  * 

Gentlemenythe  Indictment,  as  you  have  heard,  states,  that 
1^  parties  u{K)n  this  record  were  guilty  of  a  riot,  by  entering 
iatO)  and  doing  certain  acts  in  the  office  which  belonged 
to  the  Prosecutor,  as  Deputy  Registrar  of  the  diocese  of 
Sangor*  It  states  nothing  but  a  riot.  There  is  no  count 
in  this  Indictment  singly  for  a  common  assault,  although  it 
is  the  common  mode,  in  drawing  Indictments.^ of  this  sort^ 
to  conclude  with  the  charge  of  a  common  assault,  with  a  view;- 
of  securing  a  verdict,  in  case  the  facts  should  not  come  up  to 
the  proof  of  a  riot.  I  wish  to  call  your  attention  particu- 
larly  to  this,  because  it  shows,  there  was  no  spirit  to  catch,^ 
by  a  hair,  these  parties^  for  conduct,  which,  if  it  does  not 
amount  to  a  riot,  is  not  the  subject  of  which  this  Prosecutor 
means  to  complain. 

It  is  necessary  for  me  (aiid  I  shall  do  it  very  shordji^ 
indeed,  before  I  enter  into  the  state  of  facts  which  I  must 
lay  before  you)  to  explain  the  law  upon  the  subject  of  rio^ 
-—There  are  various  offences  which  people  commit,  congre*. 
ffated  together,  which  receive  different  denominations  in  law, 
from  the  simple  offence  of  an  affray,  up  to  that  of  a  riot,  which 
it  may  be  well  for  you  to  know>  in  order  that  you  may  be 
able  to  apply  the  evidence  when  you  come  to  hear  it.    The 
case  of  an  affray  is  a  matter  which  arises  accidentally,  with- 
out  any  premeditation  or  intent.-— The  next  in  order  is  an  un- 
lawful assembly ;  that  offence  consists  in  perapns  assembling 
together,  to  do  some  act  respecting  private  property  (not  con- 
cerning the  affairs  of  the  public,)  and  separating  without, 
doing  any  act  whatever. — ^There  is  another  case,  copimonly 
denominated  a  rout,  which  is,  advancing  towards  the  act^ 
without  arriving  at  it.— -The  highest  in  order  is^  a  riot;  in . 
which  there  must  be  these  ingredients ;  in  the  first  place^. 
there  must  be  three  or  more  persons  engaged  in  it ;  hi  <|lb^ . 
next  place,  there  must  be  an  intent  and  purpose  in  thepartiesr . 
to  commit  a  riot,  and  in  the  third  place,  it  is- essential  that-it 
should  have  for  its  object  some  mattet  €^  private  concern^—  V 
When  you  come  to  hear  die  evidence,  you  will  ^ ways  bear  jt 
this  defimtion  in  your  mind;  which  I  am  satisfied  my  Learn- < 
ed JFriend  will  not  contradict,  and  I  am  equally. -jsatisaed,^ 
m|V  Lord  will  support  me  in^  wheA.  he  comes  to  uddress 
you. 
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I  pledge  m3rself,  then,  to  prove,  that  the  Bishop  of  Ban« 
gor,  and  the  other  Defendants  upon  this  record,  were  guil* 
ty  of  that  which  I  have  last  described-«-*that  there  were  £ree 
or  more  of  them— *that  they  committed  a  riot,  in  a  matter 
respecting  private  property,  and  that  they  had  an  original 
intent  and  purpose  in  the  act  which  they  did.  With  regard 
to  the  intent  and  purpose,  you  will  always  observe  Ai»--chat 
intent  and  purpose  may  either  arise  from  the  facts  and  cir* 
cumstances  that  exist  at  the  time  of  the  transaction,  which, 
by  inference,  establish  a  necessary  presumption  of  an  original 
intent ;  or,  it  may  be  made  still  more  palpable  to  3^ou,  by 
showing  a  line  and  tissue  of  conduct  which  necessarily  involves 
that  intent  and  purpose,  and,  therefore  renders  presump- 
tion unnecessary,  by  giving  you  clear,  demonstrative,  decided 
proof,  arising  from  the  acts  and  transactions  of  the  parties 
establishing  a  premeditated  design,  intent,  and  purpose,  ill 
Ae  acts  which  they  did.  You  will  find  that  this  last  observa* 
tion  will  apply,  most  materially  and  forcibly  to  the  evidence  I 
am  about  to  lay  before  you,  and  the  circumstances  I  am  about 
to  recite. 

I  profess.  Gentlemen,  again  and  again,  that  I  have  no  digect 
in  view,  but  making  you  understand  this  case  ;  and  if,  in  the 
course  df  my  address  to  you,  I  either  elevate  my  voice,  or 
give  into  a  manner  of  action  that  is  contrary  to  the  utmost 
moderation,  I  trust  you  will  attribute  it  to  habit,  and  not  to 
intention.-*-!  have  no  wish,  but  coolly,  deliberately,  and  calm- 
ly, to  make  you  masters  of  the  facts,  the  circumstances,  and 
principles,  upon  which  this  important  cause  must  be  decided. 

Gentlemen,  |  have  already  stated  to  you,  that  the  Prose- 
cutor of  this  cause  was  Deputy  Registrar  of  the  consistorisl 
Court  of  the  diocese  of  Bangor.— It  is  essentially  necessary 
that  I  should  make  you  acquainted  with  the  nature  of  that  of- 
fice ;  and  not  only  that  you  should  become  acquainted  with 
the  nature  of  the  offices  of  Registrar  and  Deputy  Registrar, 
generally,  but  that  you  should  likewise  be  made  acquainted 
with  the  particular  circumstances  and  local  situadon  of  the 
Prosecutor  and  his  office. 

The  Deputy  Registrar  is  appointed  by  the  Principal  Regis- 
trar.— ^The  general  nature  of  the  office  of  Registrar  is,  that 
he  has  the  custody  of  all  the  archives  and  muniments  that  relate 
to  the  spiritual  court  of  the  diocese ;  that  is,  he  is  to  re^ster 
all  the  acts  of  a  juridical  nature  ;  and  he  is,  besides  thaiy^ 
Registrar  of  all  the  wills  and  testaments  of  the  persons  wo 
die  within  the  diocese. — So  that,  you  observe,  it  is  an  office  of 
great  importance,  and  extending  to  the  interest  and  propertjr 
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of  a  vast  portion  of  the  community ;  that  it  is  an  office,  where 
the  safe  custody  of  the  different  archives  and  muniments  is  of 
the  utmost  consequence.— Certainly,  according  to  the  law  of 
the  land— -according  to  decided  cases  to  which,  if  it  is  neces- 
sary,  I  can  refer  his  Lordship,  it  is  competent  to  appoint  a 
minor  to  the  situation  of  Registrar ;  and,  according,  the 

Jreseqt  Bishop  of  Bangor,  upon  the  resignation  of  the  former 
Principal  Registrar,  did  appoint  a  nephew  of  his,  a  minor,  to 
be  Principal  Registrar. — As  it  is  competent  to  the  Bishop  to 
appoint  a  minor  to  be  Principal  Registrar,  so  it  is  equally 
competent  that  that  minor  should,  dv  some  mode,  appoint 
a  deputy* 

Ine  reason  why  a  minor  can,  in  this  case,  deviate  from  the 
general  rule  of  law,  and  do  an  act  appointing  a  deputy,  is,  be- 
cause it  follows,  from  necessity,  that  the  business  of  the  office 
of  Registrar  must  be  discharged.  If  the  minor  could  not  ap- 
point, of  course  the  duties  of  the  office  could  not  be  dis* 
charged,  and  therefore,  ex  necessitate  reij  from  the  necessity 
of  the  case,  the  minor  is  at  liberty  to  appoint  a  deputy.  But 
the  power  of  the  minor  goes  no  farther*— there  the  law  stops. 
The  general  rule  of  law  is,  that  a  minor  can  do  no  aet-— that 
he  has  no  will,  because  he  is  not  supposed  to  have  under- 
standing  to  act  for  himself*  The  exception,  in  this  particu- 
lar case,  is,  that  the  minor  does  an  act  for  the  purpose  of  ap- 
pointing his  deputy ;  but  the  necessity  goes  no  farther.  I  have 
it  in  my  power  to  state  to  you,  from  a  very  recent  decision,  as 
well  as  from  the  very  nature  of  the  thing  itselL  that  this  Re- 
gistrar cannot  remove  his  deputy ;  for  in  ^is  "^ry  case  an  ap- 
plication was  made  to  the  Court  of  King's  Bench  (and  though 
this  may  be  tedious,  it  is  an  important  part  of  this  business,) 
a^n  application  was  made  to  the  Court  of  King^s  Bench  for  a 
mandamus,  callingupon  the  present  Prosecutor,  Mr.  Grindley, 
to  deliver  over  to  a  person,  of  the  name  of  Roberts,  all  the 
muniments  within  his  power,  and  to  deliver  up  to  him  like- 
wise the  keys  of  his  office,  and  thereby  give  him  possession 
of  the  place  where  the  business  is  conducted,  and  where  the 
muniments  are  preserved.— -The  result  of  that  application, 
for  the  order  of  the  Court  to  compel  this  to  be  done,  was,  that 
it  was  denied  by  the  Court ;  and  I  have  the  authority  to  say, 
from  those  who  heard  it,  that  the  ground  upon  which  it  was 
defied  was  this :  Lord  Kenyon  was  of  opinion,  that  it  was 
essentially  necessary  to  apply  to  the  Court  of  Chancery,  to 
appoint  a  proper  guardian  for  the  minor,  that  there  might  be 
sufficient  authority  to  appoint  another  Deputy  Registrar  in  the 
stead  of  Mr.  Grindley ;  but  that  he,  being  in  possession  of 
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this  cfilce,  and  Mr*  Roberts  not  showing  a  right  to  the  pos- 
session of  the  office,  it  w?s  impossible  for  the  Court  to  grant 
the  order  applied  for. 

I  have,  then,  established  clearly,  in  the  first  place,  that  Mr, 
Grindley  \ras  in  possession  of  die  office ;  and,  in  the  next 
place,  that  there  was  no  legal  power  to  remove  hinu^-Conse- 

auently,  although,  from  necessity,  the  minor  ms^  appoint  in 
le  first  instance,  yet,  if  the  office  of  Deputy  Registrar  is  pro* 
perly  discharged,  that  necessity  not  existing  for  the  removal, 
the  Deputy  Registrar  must  remain  until  the  Principal  arrives 
at  the  years  of  majority ;  or  until  he  has  such  a  guardian  a|>- 
pointed  by  the  Court  of  Chancery,  as  is  capable  of  acting  in 
such  a  subject  matter. 

Gentlemen,  there  is  one  other  circumstance  I  wish  to  state 
respecting  the  law  upon  this  subject— namely,  that  where  a 
Registrar  is  appointed  by  the  Bishop,  and  a  Deputy  appoint- 
ed by  the  Registrar  and  the  Principal  Registrar  is  a  person 
not  in  a  situation  to  act,  there  is  no  power  and  authority,  on 
the  part  of  the  Bishop,  to  remove  the  Deputy  Re^straT.— 
The  Bishop,  by  law,  nas  no  power  or  authority  whatever  to 
rempiPJUthe  Registrar  or  Deputy  Registrar,  except  in  the 
following  manner*  If  the  Registrar,  or  his  Deputy,  does 
any  act  or  acts  which  are,  in  their  nature,  contrary  to  law; 
if  they  do  not  act  consistently  with  the  duties  of  their  office, 
then,  m  that  case,  undoubtedly,  the  Bishop  may  suspend,  but 
his  suspension  is  confined  to   "  a  year  or  more  ;'*   and  it  "^ ' 


been  decided^hat  the  words,  **»or  more,"  do  not  extend  m- 
definitely  to  my  period,  but  must  be  confined  to  a  reason- 
able period  subsequent  to  the  year.  Gentlemen,  I  b^ 
you  will  bear  this  position  of  law  in  your  mind,  because 
3t)u  will  find,  throughout  the  whole  of  this  cause,  that  the 
Bishop  has  had  no  fault  whatever  to  find  with  Mr.  Grindkj, 
in  the  discharge  of  the  duties  of  his  office ;  for  he  has  never 
thought  him  amenable  to  his  jurisdiction  for  the  purposes  of 
suspension ;  that  he  must  have  conceived,  therefore,  that  in 
the  discharge  of  the  duties  of  his  office,  he  has  acted  like  aa 
honest,  faithful  guardian  of  his  public  trust.-^If  he  had  not 
done  so,  would  not  this  Bishop,  who,  as  I  shall  prove  beit- 
after,  attenipted  first  by  art,  and  afterwards  by  torce,  to  re- 
move him  from  that  situation,  would  he  not  have  made  use 
of  his  suspending  power  ?  Would  he  not,  near  the  period  of 
the  minor  Registrar  cominff  of  age— whidi  would  have  biecfi 
in  less  than  a  year  from  these  transactions — ^would  he  not, 
I  say,  have  suspended  him  for  a  year  or  more,  in  order  tliit 
the  trust  might  not  have  been  discharged  improperiy?  bf 
which  means,  the  minor,  when  he  arrived  at  that  age  o> 
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'twetity-one,  when  he  would  hsMre  the  free  eicercise  of  bU  own 
wiH,  might,  Hccording  to  law,  have  exercised  the  power  of 
amotion  over  his  Deputy  at  his  pleasure,  without  assi^ing 
any  cause  whatever  for  the  removal  I 

Gentlemen,  it  is  material,  ift  th«  dis<!ussioa  of  this  cause, 
and  most  materia  to  your  understanding  the  evidence,  that 
you  should  know  the  particular  situation  of  the  office ;  I  meain 
4he  local  situation  of  the  place  in  which  the  muiiiments  and 
records  are  kept.  It  is,  as  I  understand,  built  adjoining  to 
and  upon  the  cathedral  church  of  Bangor;  there  is  a  flight  of 
steps  arising  to  it,  and  you  go  th|t>u^h  a  porch,  on  which 
there  is  an  outer  door.— ^Having  got  within  the  porch,  thei^ 
is  an  inner  door  opens  to  the  registrar-office  ;  the  office  is  dih 
rectly  opposite  to  the  Bishop's  palace ;  there  is  n<^hing  but  a 
courtyard  between  them ;  and  it  is  s6  near,  that  every  voice, 
perhaps,  may  be  heard  from  the  one  place  to  the  other ;  of 
chat,  however,  I  am  by  no  means  certain,  but  it  certainly  is 
Within  sight  of  the  Bishpp^s  palace,  adjoining  to,  and  built 
upon,  the  cathedral. 

I  have  stated  the  duties  of  this  office ;  I  have  shown  you 
that  they  are  grave  and  serious  duties :  I  have  stated  the  res- 
ponsibilities of  this  office ;  I  have  shown  they  are  g^ve  ^d 
serious  responsibilities  :  I  have  stated  the  nature  of  the  triu- 
niments  kept  in  this  office,  and  the  place  in  which  they  afe 
kept:  and  I  contend,  I  think,  without  the  hazard  of  contra- 
diction by  my  Learned  Friends,  that  the  person  who  was  thu$ 
appointed  Deputy  Registrar,  was  irremovable,  except  by  die 
mode  of  suspension  oy  the  Bishop,  in  the^^anner  I  havtt 

.  mentioned.  Me  was  not  removable  b^  th€  mitRr,  but  through 
the  medium  of  a  guardian,  which  guardian  must  be  appoint^ 
ed  by  the  Court  of  Chancery, — ^The  Deputv  Registrar,  tbtis 
invested  with  this  office,  so  charged  with  those  duties,  and 

'  these  reapohsibilitiesi,  had  as  good  a  right  and  title  to  possess 
that  office— to  possess  the  house  or  plate  which  I  have  describe 
ed,  to  maintain  it, — ^totake  it^gain  if  it  was  taken  from  him, 
and  to  defend  himself  in  it,  as  any  Englishman  has  to  defend 
his  house,  which  is  emphatically  denominated  his  casde."^It 
is  impossible  to  compare  it  more  accurately.  All  the  cir- 
cumstances that  belong  to  the  sanctuary  of  a  h6use,  belong 
to  the  sanctuary  of  this  office.  The  sanctuary  pf  our  house 
is  for  our  repose,  quiet,  and  security ;  it  is,  that  we  ihay  pro- 
tect our  families  :  the  sanctuary  of  this  office  is  not,  that  the 
family  of  an  individual  may  be  protected,  but  is  for  Ae  pro- 
tection of  the  interests  of  an  extensive  community ;  fe  ie^ 
Vol.  I.  71 
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that  an  the  devises  of  pe#8<male8€Mes,  dieit  alt  the  'vecofd^la 
the  office  of  k  legal  and  a  judicial  nature,  that  ail  the  interests 
of  a  large  and  important  diocese,  may  be  protected.  Then, 
all  the  arguments  tor  a  man's.  Maintaining  and  defending  the 
possession  of  his  house,  apply  infinitely  stronger  to  an  office 
charged  with  such  responsibilities.— It  is  impossiUe  that  he 
can  secure,  it  is  impossible  that  he  can  maintain  that,  whidi 
is  essential  for  Mm  to  justify  his  conduct  towards  the  public, 
without  maintaining  possession  of  the  building,  where  these 
things  are  preserved;  and  every  person  who  attempts  to 
trespass  upon  it,  is  a  trespasser  in  the  eye  of  the  law ;  every 
person  who  makes  ia  riot  in  it,  is  amenable  to  the  justice  of  his 
country. 

I  have  described  the  situation  of  this  office  ;  it  is  built  ad* 
joining  to  the  cathedral;  the  wall  of  it  runs  into  the  wall  of 
the  cathedral.— -I  have  described  the  nature  of  it ;  it  is  a  spi- 
ritual office. — Is  it  possible  that  any  thing  <^n  amount  more 
nearly  to  the  description,  which  the  great  Koman  orator  gavt 
as  the  definition  of  a  house :  *^  Quid  enim  sanctiiis,  quid 
**  omnl religione  fnunitiUs,  quam  domus  uniuscujusque civis V* 
What  can  be  morie  holy  P  What  can  be  more  protected  by 
ev^ry  principle  of  religion  ?— This  is  a  spiritual  office— it  is 
a  spiritual  office  carried  on  in  a  building  annexed,  ia  local 
situation,  to  the  cathedral  church. — ^Thus  annexed  by  doty, 
and  annexed  by  situation,  it  falls  in  precisely  with  the  com- 

Sarison  I  have  made ;  and  shows  you,  that  this  gendeman, 
(r.  Grindley,  was  bound,  for  his  own  sake,  for  the  sake  of 
the  public,  wit^^^hose  interests  he  was  intrusted — ^for  the  sake 
of  the  commimity  of  the  diocese  to  which  he  belonged— by 
the  sacred  situation  of  the  place  of  office,  to  possess,  and  pro- 
tect his  possession  in  it,  that  the  muniments  and  the  archives 
might  be  preserved. 

Gentlemen,  I  am  sorry  I  have  detained  you  so  long  in  the 
preliminary  part  of  this  case ;  I  hope,  however^  I  have  not 
wandered,  but  have  confined  myself  accurately  to  the  questioa 
before  you.  I  think  I  have  done  no  more  than  laid  that 
ground,  which  is  necessary  for  your  understanding  the  facts: 
and  I  no^  come  to  state  to  you,  precisely  and  accuratelyi 
what  the  nature  of  those  facts  is.  I  told  you,  originuUy,  tbat 
I  aim  only  at  distinctness.  If  I  have  that  quality,  I  havt 
every  thing  I  can  wish.  In  order  to  be  distinct^  andin4>rder 
^  show  you  with  what  mind  and  intent  this  riot  was  coo* 
mi  tied,  I  anxiously  entreat  your  attention  to  the  commence* 
mcntof  the  con^jgxion  between  Mr.  Grindley  and  the 
of  Bang')r. 
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Earty  in  the  year.  1799^  Mr*  Gr^ndley  wajs  apppinted 
agent  for  the  Bishop  of  Bangor.  In  the  month  of  February 
of  that  year,  the  Bishop  appointed  his  nephew,  a  minor,  to 
the  situation  of  Registrar  of  the  Consistorial  Court  of  the 
diocese.  In  the  month  of  March  1792,  Mr.  Grindley  was 
appointed  Deputy  Registrar.  He  contipued  to  act  in  the  si- 
tuation of  Deputy  Registrar,  down  to  the  year  1 794,  when^ 
for  the  first  time,  he  saw  the  minor,  who  confirmed  the 
appointment,  and  who  treated  him  as  his  Deputy  Registrar. 
The  bargain  was,  that  Mr.  Grindley  was  to  pay  his  principal 
seventy  pounds  a  year. — He  dischargjsd  the  regular  payments. 
-^He  continued  to  act  in  his  office,,  without  any  offence  to 
the  Bishop  ;  and  that  he  had  cpromjtted  no  offence  in  his 
office,. is  clear,  otherwise  he,,  the  ^ishop,  must  have  sus* 
pended  him*  >  He  continued,  I  say,  to  act  in  the  discharge 
of  the  duties  of  his  office,  down  to  the  autumn  of  1795. 
Here  ^n  begins  the  history  which  gives  origin  to  this  pro- 
secution* .  . 

The  approach  of  the  general  election  led  the  Bishop  of  Ban-* 
gor  to  think,  that  he  might  perhaps,  be  serviceable  to  some  of 
Kis  friends ;  and  he  thought  those  immediately  under  him 
were  likely  to  be  influenced  by.  him. — He  applied  to  Mr. 
Grindley,  for  his  interest  in  the  county  of  Caernarvon.  His 
application  did  not  meet  with  the  reception,  or  with  the  an- 
swer, he  expected.  Mu  Grindley  thought,  as  I  hope  every 
Englishman  thinks,  that  he  had  a  right  to  the  free  exer* 
ciae  of  his  franchise,  and  the  free  exercise  of  his  influence  ; 
but  although  he  thought  so,  I  can  assure  you  that  he  beha- 
ved with  great  temper  and  moderation. — Mi%  Grindley  no  w 
fidund  that  his  ocxuiexion  with  the ,  Bishop  became  a  connexion 
that  was  not  so  comfortable,  if  they  were  not  to  agree  in  their 
election  interests;  he  thought  it  right  tlierefore,  to  resign 
the  office  of  Agent. to  the  Bishop  ;  and  he  accordingly  resign** 
edhis  place  of  Agent  in  the  month  of  January. — At  the  time 
he  did  so,  he  signified  expressly,  that  on  the  22d  of  Februar}', 
he  would  resign  the  office  of  Deputy  Registrar. — Now,  could 
any  thing  be  more  moderate  ? — You  may,  perhaps,  ask,  why  he 
did  not  resign  the  ofiice  of  Deputy  Registrar  at  the  time  he  re* 
signed  the  situation  of  Agent  ?  The  reason  he  assigned  was  this, 
and  it  is  a  valid  and  substantial  reason — that  his  year  of  ap- 
pointment as  Registrar  ended  upon  the  22d  of  February  1 796 ; 
that,  by  retaining  the  office  till  that  time,  he  should  be  ena- 
bled to  make  up  his  accounts,  to  settle  all  his  business,  and 
then  he  would  quietly  take  his  departure  from  it. — Could  any 
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tlung  be  more  modezate,  gouM  ai^  tUag  mme  fae  vieiitd 
for  by  the  Bishop?  If  tliia  Registrar  had  becoaae  dbnaxtoai 
to  him,  because  he  did  not  obey  him  in  matters  wkfa  wUcb 
the  Bishop,  I  must  say,  oug^t  to  hare  had  no  iaterferoaoc^ 
either  as  a  Bishop  or  as  a  Lord  of  Parliament ;  if  be  viriied 
to  get  rid  of  Mr.  Grindley,  might  he  not  hs»re  iiad  that  pa* 
tience  which  ought  peculiarly  to  belong  to  tlie  cbaraccer  at 
those  who  appear  as  Defendants  upon  this  indictment^  Might 
he  not  have  had  patience  for  but  a  little  im>ntl^  till  ^ 
Deputy  jRegistrar  voluntarily  resigned  his  ofioeZ  Theit 
is  something  in  this  conduct  of  the  Bishop^  Hrhiehitisalo 
most  impossible  to  account  for^  unless  one  wece  to  £va- 
into  those  speculations,  which  have  led  one  to  knaw  wbit 
the  motives,  and  what  the-  feelings  of  men  are^  in  dif- 
ferent situations  of  life,  and  in  different  characters  ia 
society. 

I  recollect  a  very  profound  and  a  very  wise  sayings  equally 
true  as  wise,  with  respect  to  the  clergy.  It  was  saidof  tfaeov 
^  That  they  had  foui^,  what  Archimedes  only  wanted,  an- 
^^  other  world,  on  which  to  fix  their  fulcrum,  by  wbich  dic^ 
^^  moved  this  world  at  their  pleasure«"^-»That  aaying  will  go 
far  to  expound  this  conduct.  In  all  spiritual  matters,  h  is  a 
wise,  a  just,  a  true  maxim,  calculated  to  show  the  true  prn* 
ciples  upon  which.the  clergy  possess,  and  truly  and  juat^, 
and  eminently  and  beneficially  to  the  society  in  which  we 
live,  possess  that  influence  upon  mankind,  which  ought  tt> 
belong  to  their  character  and  situadon  in  all  ^iritual  affiun 
-^ut  when  they  travel  from  spiritual  to  temporal  concena 
-«^when  they  «}uit  the  affairs  of  the  other,  and  look  only  to 
the  concerns  of  this  world ;  when  they  interfere  in  politics 
above,  or  in  elections  below,  then  that  character,  whidi  ^ 
reels  their  influence  in  the  clerical  function,  unfortunatetp 
follows  them  into  their  temporal  concerns.  If  they  are  dis- 
appointed, they  cannot  brook  it.-— They  have  been  tau^  to 
regard  mankind  as  persons  whom  they  are  to  govern  at  thar 
pleasure-^they  are  incapable  of  smoothing  the  matter  over,  ss 
men,  more  accustomed  to  the  ordinary  concemaof  lile^^are  ;  and 
their  spiritual  power  uniformly  follows  them  into  temporal 
concerns,  if  they  are  imprudent  epough  to  mix  ia  ukb* 
This  is  vouched  by  the  history  of  the  world,  in  all  ages;  it 
is  vouched  peculiarly  by  the  history  of  this  country*  ^  Whs 
ever  heard  of  Sherlock  or  Lowth  interfering  in  such  raatteis^ 
No !  They  were  enabled  to  move  this  world  at  their  plea* 
sure,  because  their  lives  were  spiritual  and  holy.  Whohtf 
not  heard  that  Wolsey  and  Laud  were  of  a  different  character 


* 
and  (ksdiplkm  P  The  Ego  et  Rex  meuft  of  Wolsey^  and  the 
violence  of  JLaud,  agpdnst  the  privileges  of  th^  people  of  Eng- 
la&d^  are  equally  to  be  collected  from  that  witty^  wise,  and 
juat  maxim  to  which  I  have  alluded.  Such  is  the  situation 
of  the  persons  concerned.—- -Gendemen,  it  does  not  signify 
whether  the  scene  is  in  the  v^rld  at  large,  or  in  the  county 
of  Caernarvon;  whether  it  is  transacted  in  the  palace  of 
Whitehall,  or  in  the  church^yard  of  Bangor; — the  same 
causes,  in  the  hand  of  the  Supreme  Being,  directing  this  world 
to  its  good,  will  always  produce  the  same  effects ;  and  I  can- 
not account  for  the  Bishop  not  having  accepted  of  this  mode- 
rate, of  this  attentive,  of  this  happy  proposition  (I  might  al- 
most say,  if  it  had  been  accepted)  of  the  Deputy  Registrar, 
but  that  he  had  deviated,  from  what  he  does  not,  I  am  sure, 
often  deviate  from,— from  spiritual  to  temporal  concerns  ;— * 
that  he  had  forgot  the  concerns  of  that  pure  and  humble  re- 
ligion, of  which  he  is  an  eminent  pastor,  and  that  he  had  been 
diuwn  aside  by  the  peculiar  interests  of  friendship,  by  the 
strong  ties  of  connexion,  or  by  something  else,  in  order  tp 
act  in  tbe.roanner  which  I  have  described  to  you. 

In  fact^  the  resignation  has  not  been  made  at  all;  and  the 
tramsactions,  which  I  am  about  to  relate,  will  show  the  reasons 
why  it  has  not  been  made,  and  will  prove,  that  it  was  not 
possible  to  have  been  made  with  safety.  Mr.  Grindley  found 
the  Bishop  had  become  hostile  to  him ;  he  found,  he  was  no 
longer  safe  in  resigning  itc  into  hands,  that  could  not  legally 
accept  the  resignation ;  he  found,  he  could  not  have  that  con- 
fidence, which  would  have  taken  place,  if  it  had  been  left  to 
his  own  freedom  and  choice  i  and  that,  after  he  had  resigned 
into  the  hands  <^  a  minor,  he  would,  in  point  of  law,  have 
retained  all  die  responsibilities  of  the  office,  without  being,  in 
&ct^  in  the  office,  to  discharge  the  duties : — ^Therefore  it  is, 
he  has  not  resigned  the  office.  But  the  transaction-  which  I 
am  about  to  state  to  you,  and  I  am  now  come  to  the  real  Ques- 
tion in  the  cause  (though  I  humbly  think,  under  his  Lordship's 
direction,  that  nothing  I  have  said  is  irrevolent)— the  transac- 
tion I  am  about  to  state  to  you,  will  unfold  the  whole. 

Betweeli  the  fourth  and  the  eighth  of  January  1796,  which 
yCML  see  was  a  month  previous  to  the  term  of  the  proposed 
^resignation,  these  transactions  took  place. — First  of  all,  the 
Bishop^  in  the  absence  of  Mr.  Grindley,  the  Deputy  Regis- 
trar, sent  for  the  seals ;  and  he  obtained  one  seal.  I  think  the 
odier  seal  Mr.  Grindley's  clerk  had  not  in  his  possession, 
and  it  was  not  delivered.—This  was  intimated  to  Mr.  Grind- 
ley; and  Afr.  Grindley,  imagining  that  the  Bishop,  having 
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obtained  one  seal,  might  possibly  atteihpt  to  obiam^  the  ieyn; 
he,  therefore,  being  at  that  time  in  Anglesey,  wrote  to  hw 
clerk  to  beware  not  to  give  the  Bishop  the  key  of  the  oflke  if 
he  asked  for  it.  The  Bishop  did  ask  for  it;  and  wais  refused. 
—Upon  the  7th  of  January,  Mr.  Grindley  returned,  and 
found  that  his  office  had  been  broken  into.— *He  ascertained, 
as  I  shall  prove,  from  the  Bishop^s  own  moudi,  that  the 
Bishop  had  given  directions  to  break  open  the  ^irindow  of  the 
office,  to  take  the  locks  off  the  door,  and  put  on  other  locks. 
-—In  this  situation  Mr.  Grindley  found  himself,  respecting  an 
office,  for  the  duties  of  which  he  was  legally  responsible ;  for 
he  is,  both  in  law  and  in  fact,  Deputy  Registrar,  and  has  been 
so  from  the  year  1792,  down  to  the  present  time,  Without 
any  attempt  to  cast  a  slur  on  his  character  in  the  discharge  of 
his  duties. 

Gentlemen,  I  come  now  to  the  principal  fificts  ;  and  I  can 
assure  you  I  will  act  in  the  spirit  which  I  professed  at  the 
outset.  I  wish  to  state  every  thing  candidly  to  you;  I  have 
nothing  to  hold  back.  I  do  not  mean  to  say  that  upon  every 
occasion,  it  is  possible  to  justify  persons  in  their  transiicdoas 
for  moderation  and  for  prudence;  and  yet  I  thinks  when  you 
examine  the  transactions  of  Mr.  Grindley,  you  will  see,  under 
all  the  circumstances,  that  they  were  neither  tmmoderlkte  nor 
imprudent. — Mr.  Grindley's  offer  of  resignation  had  been 
scoffed  at,  and  rejected.*«-He  had  been  treated  in  such  a  wqr 
as  to  make  it  natural  to  suppose  that  he  would  be  exposed  as  a 
culprit,  in  the  discharge  of  his  duty,  to  the  whole  community 
to  which  that  duty  appertains.  He  found,  that  it  was  essen- 
tially necessary  for  him  to  know  in  what  stiite  the  muniments 
and  archives  were,  which  he  albne  had  a  right  to  the  posses- 
sion of.— He  found  the  means  of  entrance  debarred,  and, 
therefore,  determined  to  get  admission  to  the  office;  and, 
having  got  admission,  he  determined  to  maintain  himself  in 
the  possession  of  it,  as  he  had  a  full  right  to  do. 

In  the  morning  of  the  8th  of  January,  Mr.  Grindley  went 
to  the  office,  with  the  means  of  getting  admittance  into  it.— 
You  will  observe,  that  the  first  attempt  to  get  possession  of 
the  office  had  been  on  the  part  of  the  Bishop.— You  will  al- 
ways recollect,  that  the  Bishop  has  no  earthly  right  to  die 
possession  of  the  muniments  of  that  office,  as  long  as  the  Re- 
gistrar properly  discharges  the  duty  of  the  office.-»He  faasno 
right  to  keep  the  Registrar  out  of  his  office,  but  tfie  Registnr 
has  a  right  to  keep  dl  mankind  out  of  it,  except  those  who 
come  upon  business,  and  except  the  Bishop  when  he  comes 
in  the  discharge  of  his  du^  as  Bishop  of  .AEmjwn— Mr* 
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Grin^le]^  imag^ed,  from  the  violence  that  had  taken  place 
before,  that  is  to  say,  from  the  violent  breaking  into  the  office 
originally,  and  from  the  offer  of  compromise  on  his  part,  and 
even  of  resignation,  being  wholly  rejected,  he  imagined,  and 
it  was  natural  so  to  imagine,  that  force  would  be  opposed  to 
force,  when  he  once  got  possession  of  his  office ;  and  thereforCf 
undoubtedly,  Mr.  Grindley  went  provided,  so  as  to  secure 
himself  against  the  possibility  of  tnat  force  depriving  him  of 
his  office.*— Gentlemen,  I  insist,  that  when  he  was  in  posses^ 
sion  of  his  office,  he  had  a  right  so  to  do.     All  this  will  be 

{proved— -I  say  it  will  be  proved :  because  I  know  Mr.  Grind- 
ev,  who  is  the  first  witness,  is  a  person  beyond  the  suspicion 
of  not  acting  agreeable  to  his  oath.— The  oath  is,  ^^that  he 
shall  speak  the  truth,  the  whole  truth,  and  nothing  but  the 
truth."-— It  has  been  uniformly  expounded,  that  a  person,  who 
does  not  speak  the  whole  truth  in  a  court  of  justice,  is  as 
criminal  as  he  who  speaks  a  direct  falsehood.—^!  feel  myself 
bound  in  duty  and  in  conscience,  as  an  advocate,  to  state  to 
you, the  whole  truth ;  and  Mr.  Grindley  is  a  man  of  that  con- 
science, that  he  will  speak  t'he  whole  truth  in  the  manner  in 
which  the  thing  happened.  It  will  then  be  for  you  to  judge, 
under  all  the  circumstances;  and  I  think  that,  whatever 
Opinion  you  may  form  with  regard  to  Mr.  Grindley's  rash- 
ness in  his  manner  of  .getting  possession  of  the  office,  and  his 
determination  to  maintain  possession  of  it,  you  will  be  con> 
vinced,that  th^  Bishop  and  those  indiq ted,  were  in  fact  guilty 
of  a  riot,  for  eiideavouring  to  get  possession  of  it,  and  coming 
and  interrupting  him  in  the  manner  I  shall  describe  and  prove* 
Mr.  Grindley  went  with  pistols  in  his  pocket ;  but  it  will 
be  proved,  these  pistols  were  unloaded* — Now  I  can  assure 
my  friends  (whatever  gestures  they  may  make)  that  I  am  not 
in  the  least  afraid  of  this  fact.*— I  say,  his  going  with  unloaded- 
pistols,  proves,  that  he  had,  in  regard  to  getting  possession  of 
the  office,  no  intent  of  offence  whatever. — He  took  powder 
and  shot,  with  which,  when  he  got  possession,  he  loaded  bis 
pistols — which 'proves  that  he  was  determined,  being  in  peace- 
able possession  of  his  office,  to  maintain  that  possession ; 
and  I  contend,  that  the  Deputy  Registrar  of  the  diocese,  un- 
der the  circumstances  I  state,  had  a  right  so  to  do. — I  say, 
that  every  argument,  evtry  fact  which  applies  to  the  case  of 
a  man's  own  house  being  his  castle,  applies  to  this  case. — 
Mr.  Grindley,  after  he  had  opened  the  outer  door  in  the 
porch,  in  order  to  prevent  any  riot,  and  for  the  purpose  of  in- 
timidation, threatened  one  of  the  persons  who  came  from  the 
Bishop's  house  to  in^eiTupt  him,,  with  an  unloaded  pistol ; 
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for  it  wHI  be  proved,  that  the  pistols  were  loaded  at  «  MfciN 
quent  time.  After  this  first  attempt  to  disturb  him,  diere  was 
a  considerable  interval ;  and  during  this  interVid  Mr.  Grind- 
ley  got  into  the  inner  door.  Mr.  Grindley  btiing  tfius  in  the 
office,  the  Bishop  and  various  of  his  servants  arrived.— -Ttie 
'Bishop  hollowed  with  a  voice  so  loud  (as  wHl  be  proved  to 
you)  that  Mr.  Grindley  did  not  know  it ;  his  passion  was  so 
vehement,  that  it  was  absolutely  impossible  to  distinguish  his 
voice. — ^The  moment  Mr.  Grindley  knew  it  was  the  BifrtM^, 
he  said  he  had  no  objection  to  the  Bishop's  being  let  in,  and 
he  desired  his  servants  quietly  and  peaceably  to  retire  to  a 
farther  comer  of  the  room. — Mr.  Grindley  then  came  for^ 
ward,  and  said,  that  whatever  business  was  to  be  done,  he  was 
ready  to  do  it ;  that  he  considered  himself  as  die  legal  officer, 
and  he  was  then  in  the  quiet  possession  of  his  office ;  that, 
with  regard  to  his  Lordship,  he  was  perfectly  wifBng  he 
should  come  into  the  office,  but  he  begged  that  his  Lordship's 
boisterous  and  tumultuous  conduct  might  cease. — I  remf 
wish,  rather  that  the  witnesses  should  describe  Mrhat  passed 
afterwards,  than  that  I  should. — But  instead  of  that  totmd** 
tuous  conduct  ceasing,  the  Bishop  approached  first  to  Mf. 
<}rindley,  afterwards  to  his  servants,  with  threatening  ges- 
tures, and  with  threatening  words,  laying  hi%  han^  ixptMi 
them ;  and  he  was  assisted  by  the  four  other  persons  in* 
dieted,  who  afterwards  came  into  the  office,  whose  actions  vtA 
words  were  precisely  of  tiie  same  kind  and  description- 
Gentlemen,  one  of  the  grounds  of  riot  which  you  have  t6 
try,  is  this.  That  here  was  a  person,  legaUy  entitled  to  the 
possession  of  his  office  illegally  farced  from  that  office;  he 
had  taken  possession  of  this  office,  and  remained  in  tiie  quiet 
possession  of  it.— -Now,  whether  he  did  so  in  a  manner  that 
a  perfectly  calm  and  unconcerned  spectator  may  approve  of, 
a^  hn  abstract  case,  I  do  not  know ;  but  I  am  addressing  my* 
self  to  persons  who  have  human  passions ;  I  am  addressinr 
myself  to  Gentlemen,  who  know  what  human  nature  is ;  and 
I  am  sure^  that  in  an  outrage  of  this  sort,  committed  after  a 
voluntary  6ffer  of  resi^ation,  such  as  I  have  stated  ;  after  t 
conduct  so  peaceable  and  quiet,  even  a  worm,  if  trod  upon, 
would  have  turned  again. — Mr.  Grindley  had  got  qniedy 
into  the  possession  of  his  office,  and  then,  after  a  lapse  of 
time,  this  office  was  again  attacked  in  the  riotous,  tumuhnous, 
and  extroardinarv  manner  which  the  witnesses  wiB  states  hot 
which  I  forbear  detailing,  because,  in  the  first  place,  it  is  un* 
necessary  for  your  understanding  the  cause,  and  in  the  next 
place,  it  is  painful  for  me  to  state  it.    litis  disturbance  wetit 
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Ml  a  considerable  time,  and  at  last  it  ended  only  by  persons, 
nrhose  sex  and  character  I  have  too  spreat  a  respect  for,  to  in- 
troduce them  into  the  cause,  more  than  just  to  say,  that  by 
:he  intervention  of  Mrs.  Warren  and  two  ladies,  i}ie  Bishop 
nras  at  last  quieted  from  his  passion,  and  withdrawn  from  the 
riot«  There  the  business  ended.  Gentlemen,  this  is  the  case 
ivhich  you  have  to  try ;  and  I  think  I  can  venture  to  say,  that 
if  the  facts  are  proved  in  the  manner  I  have  described, 
ind  I  take  upon  me  to  say  I  have  stated  them  most  cor- 
rectly, it  b  impossible  for  you  not  to  find  a  verdict  for  the 
Prosecutor. 

Gentlemen,  it  would  be  in  vain,  and  an  absurd  thing  in  me, 
Lo  detain  you  with  any  particular  address  to  yourselves.  I 
have  the  honour  of  knowing  hardly  any  of  you  personally, 
ilthough  among  the  Jury  there  are  some  gentlemen  whom  I 
liave  had  an  opportuni^  of  seeing  in  another  scene  in  life* 
[  know  your  characters,  and  I  know  that  however  you  may 
Feel  yourselves  bound  to  protect  the  ministers  of  our  church, 
diough  I  think  this  prosecution  can  have  no  effect  upon  any 
\}VLt  £e  particular  churchmen  engaged  in  this  transaction,  that 
l^ou  will  yet  guard  yourselves  against  deviating  from  those 
principles  according  to  which  you  are  bound  to  act,  and  that 
jTOU  will  find  according  to  the  evidence. 

Gentlemen,  there  is  no  principle  implanted  in  the  human 
mind,  stronger  than  the  sympathy  which  we  feel  for  the  si- 
tuation and  suffering  of  persons  of  high  rank  and  condition : 
it  is  one  of  those  principles  that  bind  society  together;  and 
is  most  admirably  infused  into  our  nature,  for  tne  purposes 
3f  good  government,  and  the  well-being  of  civil  order.— -But 
Krhatever  the  rank  may  be,  that  rank  can  never  stand  between 
It  defendant  and  the  proof  of  the  fact,  with  a  Jury  of  English- 
men. They  know  their  duty  too  well :  neither  compassion, 
sympathy,  nor  any  other  principle,  can  possibly  affect  \htir 
minds.— -Considec  what  is  the  peculiar  situation  of  these 
Defendants ;  reflect,  that  they  are  set  apart  by  the  laws  of  the 
land,  and  the  regulations  of  the  Christian  religion^  for  the 
purpose  of  preaching  the  doctrines  of  Christ.  Our  law  has 
been  so  peculiarly  cautious  with  respect  to  their  character, 
that  even  when  it  empowers  the  civil  magistrate  to  quell  a  riot 
by  calling  to  his  assistance  every  other  member  of  the  com- 
munity, it  peculiarly  except^  with  women  and  children,  the 
clergy.  I  have  brought  before  you  persons  of  that  descrip- 
tion, who,  instead  of  claiming  an  exemption  from  being  called 
upon,  have  themselves  been  guilty  of  a  riot ;  for  which  the^r 
sure  justly  amenable  to  the  laws  of  their  country. 

Vol.  i;  74, 
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After  the  examination  of  the  v^itnesseSj  and ,  the  close  of  the 
Prosecutor^s  case,  Mr*  Erskine  spoke  aa  follows : 


Gentlemen  of  the  jury, 

JMLy  Learned  Friend,  in  opening  the  case  on  the  part  of 
the  Prosecution,  has,  from  personsd  kindness  to  me,  adverted 
to  some  successful  exertions  in  the  duties  of  my  profession, 
and  particularlr  in  this  place.  It  is  true,  that  I  have  been  in 
the  practice  of  the  law  for  vtry  many  years,  and  more  than 
once,  upon  memorable  occasions,  in  this  Court ;  yet,  with  all 
the  experience  which,  in  that  long  lapse  of  time,  the  most  in- 
attentive  man  may  be  supposed  to  have  collected,  I  feel  my- 
self  wholly  at  a  loss  in  what  manner  to  address  you.  I  speak 
unaffectedly  when  I  say,  that  I  never  felt  myself  in  so  com- 
plete a  state  of  embarrassment  in  the  course  of  my  profes- 
sional life  ;— indeed,  I  hardly  know  how  to  collect  my  facul- 
ties at  all,  or  in  what  fashion  to  deal  with  this  most  extraor- 
dinary subject.  When  my  Learned  Friend,  Mr.  Adam, 
spoke  from  himself  and  from  the  emanations  of  as  honourable 
a  mind  as  ever  was  bestowed  upon  any  of  the  human  species, 
I  know  that  he  spoke  the  truth  when  he  declared  his  wish  to 
conduct  the  cause  with  all  charity,  and  in  the  true  spirit  of 
Christianity."r-But  his  duties  were  scarcely  compatible  with 
his  intentions ;  and  we  shall,  therefore,  have,  in  the  sequel, 
to  examine  how  much  of  his  speech  was  his  own  candid  ad- 
dress, proceeding  from  himself;  and  what  part  of  it  may  be 
considered  as  arrows  from  the  quiver  of  his  Client.— The 
cause  of  the  Bishop  of  Bangor  can  suffer  nothing  from  this 
.tribute,  which  is  equally  due  to  friendship  and  to  justice  :<— 
on  the  contrary,  I  should'  have  thought  it  material,  at  any 
rate,  to  advert  to  the  advantage  which  Mr.  Grindley  might 
otherwise  derive  from  being  so  represented.*-!  should  have 
thought  it  right  to  guard  you  against  blending  the  Client  with 
the  Counsel.— -It  would  have  been  my  duty  to  warn  you,  not 
to  confound  the  one  with  the  other,  lest,  when  you  hear  a 
liberal  and  ingenuous  man,  dealing,  as  he  does,  in  humane 
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and  conciliating  expressions,  and  observe  him  with  an  aspect 
of  gentleness  and  moderation,  you  might  be  led  by  sympathy 
to  imagine  that  such  were  the  feelings,  and  that  such  had 
been  the  conduct,  of  the  man  whom  he  represents.  *— On 
the  contrary,  I  have  no  difficulty  in  asserting,  and  I  shall  call 
,upon  his  Lordship  to  pnmounce  the  law  upon  the  subject. 
That  you  have  before  you  a  prosecution,  set  on  foot  without 
the  smallest  colour  or  foundation— a  prosecution,  hatched  in 
mischief  and  in  malice,  by  a  man,  who  is,  by  his  own  confes* 
sion,  a  disturber  of  the  public  peace ;  supported  throughout 
by  persons  who^  upon  their  own  testimony,  have  been  his  ac* 
complices  and  who  are  now  leagued  with  him  in  a  conspiracy 
to  turn  the  tables  of  justice  upon  those,  who  came  to  remon- 
strate against  their  violence,  who  honestly,  but  vainly,  endea- 
voured to  recall  them  to  a  sense  of  their  duty,  whose  only 
object  was  to  preserve  the  public  peace,  and  to  secure  even  the 
sanctuaries  of  religion  from  the  violation  of  disorder  and 
tumult. 

What  then  is  the  cause  of  my  embarrassment?— -It  is  this. 
-^In  the  extraordinary  times  in  which  we  live ;  amidst  the 
vast  and  portentous  changes  which  have  shaken,  and  are  sha- 
king the  world ;  I  cannot  help  imagining,  in  standing  up  for 
a  Defendant  against  such  Prosecutors,  that  the  religion  and 
order^  under  which  this  country  has  existed  for  ages,  had  been 
subverted :  that  anarchy  had  set  up  her  standard ;  that  mis- 
rule had  usnrped  the  seat  of  justice,  attd  that  the  workers  of 
this  confusion  and  uproar  had  obtained  the  power  to  question 
their  superiors,  and  to  subject  them  to  ignominy  and  reproach^ 
for  venturing  only  to  remonstrate  against  their  violence,  and 
for  endeavouring  to  preserve  tranquillity,  by  means  not  only 
hitherto  accounted  legal,  but  which  the  law  has  immemorially 
exacted  as  an  indispensable  duty  from  all  the  subjects  of 
this  realm.  Hence,  it  really  is,  that  my  embarrassment  arises  ; 
and,  however  this  may  be  considered  as  a  strong  figure  in 
speaking,  and  introduced  rather  to  captivate  your  imagina- 
tions, than  gravely  to  solicit  your  judgments,  yet  let  me  ask 
you.  Whether  it  is  not  the  most  natural  train  of  ideas  that 
can  occur  to  any  man,  who  has  been  eighteen  years  in  the 
profession  of  the  English  law? 

*  No  obsenration  can  be  more  just  than  tliis-— It  is  the  most  consummate 
art  of  an  advocate,  when  he  knows  that  an  attack  is  likely  to  be  made  upon 
his  Client  for  turbulence  and  malice,  to  make  tlie  .Tur\Mhink,  by  his  whole 
speech  and  demeanour,  that  mildness  and  justice  were  his  characteristics  ; 
and  Mr.  Adam  appears  with  great  ability,  to  have  fulflUed  this  duty. 
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In  the  first  place,  Gentleinen,  who  are  the  parties  prose- 
cuted and  prosecuting  ?-— What  are  the  xelations  they  stand 
in  to  each  other  i — What  are  the  transactions,  as  they  have 
been  proved  by  themselves  ?— What  is  the  law  upon  the  sub- 
ject ? — and.  What  is  the  spirit  and  temper,  the  design  and 
pwnpose  of  this  nefarious  prosecution  ^ 

The  parties  prosecuted  are,  the  Right  Reverend  Prdsute, 
whose  name  stands  first  upon  die  Indictment,  and  three  min- 
isters and  members  of  his  Church,  together  with  another  who 
is  added  (I  know  not  why)  as  a  Defendant.  The  person  pro- 
secuting is— ("Aok;  shall  I  describe  him?  J — For  surely  my 
l«eamed  Friend  could  not  be  serious,  when  he  stated  the  re- 
lation between  this  person  and  the  Bishop  of  Bangor. — He 
told  you,  most  truly,  which  renders  it  less  necessary  for 
me  to  take  up  your  time  upon  the  subject ; — ^that  the  Bishop 
is  invested  with  a  very  large  and  important  jurisdiction-^ 
that  by  the  ancient  laws  of  this  kingdom,  it  extends  to  many 
of  the  most  material  objects  in  civil  life ;  that  is,  has  the  cus- 
tody and  recording  of  wills,  the  granting  of  administrations, 
and  a  jurisdiction  over  many  other  rights,  of  the  deepest  mo- 
ment to  the  personal  property  of  the  King's  subjects^He 
told  you,  also,  that  all  these  complicated  authorities,  subject 
only  to  iht  appellate  jurisdiction  of  the  Metropolitan,  are 
vested  in  the  Bishop. — To  which  he  might  nave  added 
Cand  would  no  doubt^  if  his  cause  would  have  admitted  the  ad* 
dition^J  that  the  bishop  himself,  and  not  his  temporaiy 
clerk,  has,  in  the  eye  of  the  law,  die  custody  of  the  records 
of  his  Church  ;  and  that  he  also  is  the  person  whom  die  law 
looks  to,  {or  the  due  administration  of  every  thing  commit- 
ted to  his  care  ;— -his  subordinate  officers  being,  of  course, 
responsible  to  him  for  the  execution  of  what  the  law  requires 
at  his  hands. 

As  the  King  himself,  i/vho  is  the  fountain  of  all  jurisdic- 
tions, cannot  exercise  them  himself,  but  only  by  substitutes, 
judicial  and  ministerial,  to  whom,  in  the  various  subordina- 
tions of  magistracy,  his  executive  authority  is  delegated  ;  soin 
the  descending  scale  of  ecclesiastical  authority,  the  Bishc^  also 
has  his  subordinates  to  assist  him  judicially,  and  who  have  again 
their  subordinate  officers  and  servants  for  the  performance 
of  those  duties  committed  by  law  to  the  Bishop  himsdf ;  bat 
which  he  exercises  through  the  various  deputations  which  the 
law  sanctions  and  confirms. 

The  Consbtory  Court,  of  which  this  man  is  the  Deputy 
Registiur,  is  the  Bishop's  Court.—- For  tlye  Ailfilmentof 
its  duties,  the  law  has  allowed  him  his  chancellor  and  sn- 
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perior  judges,  who  have  under  them,  in  the  different  eci* 
clesiastical  dtvisions,  their  surrogates,  who  have  again  their 
various  subordinates  ;  the  lowest^  and  laat^  and  least  of  whom 
is  the  prosecutor  of  this  Indictment;  who  nevertheless  con- 
aiders  the  Cathedral  Church  of  Bangor,  and  the  Court  of 
the  Bishop's  see,  as  his  own  castle  ;  and  who,  under  that 
idea,  asserts  the  possession  of  it,  even  to  the  exclusion  of  the 
Bishop  himself,  by  violence  and  armed  resistance  ! — Do  you 
wonder  now.  Gentlemen^  that  I  found  it  difficult  to  handle 
this  preposterous  proceeding  ^— ^The  Registrar  himself  (put* 
ting  deputation  out  of  the  question)  is  the  very  lowest, 
last,  and  least  of  the  creatures  of  the  Bishop's  jurisdiction ; 
without  a  shadow  of  jurisdiction  himself,  either  judicial  or 
ministerial.-— He  sits,  indeed,  amongst  the  records,  because 
he  is  to  register  the  acts  which  are  there  recorded ;  but  he  sits 
there  as  an  officer  ojf  the  Bishops  and  the  office  is  held  under 
the  chapter  part  oi  the  cathedral,  and  within  its  consecra- 
ted precincts,  where  the  Bishop  has  a  jurisdiction,  indepen- 
dent of  all  those  which  my  Friend  has  stated  to  you — a  ju* 
risdiction,  given  to  him  by  many  ancient  statutes,  not  merely 
for  preserving  that  tranquillity  which  civil  order  demands  eve* 
ry  where;  but  to  enforce  that  reverence  and  solemnity, 
which  religion  enjoins,  within  its  sanctuaries,  throughout  the 
whole  Christian  world* 

Much  has  been  said  of  the  Registrar's  freehold  in  his 
office :-— but  the  term  which  he  has  in  it— ^iz.  for  life-«-arose 
originally  from  an  indulgence  to  the  Bishop  who  conferred 
it;  and  it  is  an  indulgence  which  still  remains,  notwith- 
standing the  restraining  statute  of  Elizabeth.  The  Bishop's 
appointment  of  a  Registrar  is,  therefore,  binding  upon  his 
successor; — but  how  bindhig? — Is  it  binding  to  exclude  the 
future  Bishop  from  his  own  cathedral  i — Is  it  true^  as  this 
man  preposterously  supposes,  that,  because  he  chooses  to 
put  private  papers  of  his  own,  where  no  private  papers  ought 
to  be—because  he  thinks  fit  to  remove  them  from  his  own 
house,  and  put  them  into  the  office  appointed  only  for  the. 
records  of  the  Public— because  he  mixes  his  own  particu- 
lar accounts  with  the  archives  of  the  diocese— that  there^ 
fore,  forsooth,  he  has  a  right  to  oust  the  Bishop  from  the  of- 
fices of  his  own  Court,  smd,  with  pietols,  to  resist  his  en- 
trance, if  he  comes  even  to  enjoin  quiet  and  decency  in  his 
church  ? — Surely  Bedlam  is  the  proper  forum  to  settle  the 
rights  of  su^h  a  claimant. 

The  Bishop's  authority,  on  the  contrary,  is  so  universal 
throughout  his  diocese,  that*  it  is  laid  down  by  Lord  Coke, 
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and  followed  by  all  the  ecclesiastical  writers,  down  to  the 
present  time,  that  though  the  freehold  in  tvttry  church  is  in  the 
parson,  yet  that  freehold  cannot  oust  the  jiU'i8dictio&  of 
the  Ordinary,  who  has  a  right,  not  merely  to  be  present  no 
visit  the  conduct  of  the  incumbent,  but  to  see  that  the  church 
is  fit  for  the  service  of  religion :  and  so  absolute  and  para* 
mount  is  his  jurisdiction,  that  no  man,  except  by  prescrip- 
tion, can  even  set  up  or  take  down  a  monument,  without 
his  license  ;  the  consent  of  the  parson,  though  the  freehold  is 
in  him,  being  held  not  to  be  sufficient.  The  right  therefore, 
conferred  by  the  Bishop  on  the  Registrar,  and  binding 
(as  I  admit  it  to  be)  upon  himself  and  his  successor,  is 
the  right  to  perform  the  functions  of  the  office,  and  to  receive 
the  legal  emoluments*-— The  Registrar  may  also  appoint  his 
Depufy,  but  not  in  the  manner  mv  Learned  Friend  has  af* 
firmed ;  for  the  Registrar  can  appomt  no  Deputy  without  •the 
Bishop's  consent  and  approbation.  My  Learned  Friend  has 
been  also  totally  misinstructed  with  regard  to  the  late  judg* 
ment  of  the  Court  of  King's  Bench  on  the  subjects— He  Was 
not  concerned  in  the  motion;  and  has  only  his  report  of  it 
from  his  Client.— -Mr.  Grindley  was  represented  in  that  mo- 
tion by  a  Learned  Counsel,  who  now  assists  me  in  this  Cause, 
to  whom  I  desire  to  appeal.-— The  Court  never  pronounced  a 
syllable  which  touched  upon  the  controversy  of  to-day ;  on  the 
contrary,  its  judgment  was  wholly  destructive  of  Mr.  Grind- 
ley's  title  to  te  Deputy — for  it  held,  that  the  infant,  and  not 
his  natural  guardian,  had,  with  the  Bishop's  approlMition,  the 
appointment  of  his  Deputy ;  whereas  Mr.  Grindley  was  ap- 
pointed by  his  father  only^  and  not  by  the  infant  at  all,  which 
my  friend  well  knew,  and,  therefore,  gave  parol  evidence  of 
his  possession  of  the  office,  instead  of  producing  his  appoint- 
ment, which  would  have  been  fatal  to  his  tide ;  and  the  rea- 
son why  the  Court  refused  the  mandamus,  was,  because  Mr. 
Roberts,  who  applied  for  it,  was  not  a  leg^  deputy.  It  did 
not  decide,  that  the  Prosecutor  was  the  legal  officer,  but  only 
that  Mr.  Roberts  was  not;  and  it  decided  that  he  was  not^ 
because  he  had  only  the  appointment  of  the  infant's  fiather, 
which  was,  by  the  bye,  the  onhr  title  which  the  Prosecutor  had 
himself:  and  although  the  infant  was  a  lunatic,  and  could  oo 
longer  act  in  that  respect  for  himself,  yet  the  Court  deter- 
mined that  his  authority  did  not  devolve  to  the  father,  but  to 
the  Court  of  Chancery,  which  has,  by  law,  the  custody  of  all 
lunatics. 

This  judgment  was  perfecdy  correct,  and  supports  my  pro- 
position, That  the  Prosecutor  was  a  mere  tenant  at  will  of  the 
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Bishop*— "The  infant  c^uL)  indeed,  appoint  his  Deputy,  but  not 
ex  necessitate  reij  as  my  Friend  supposes ;  on  the  contrary,  he 
will  find  the  reason  given  by  the  Court  of  King's  Bench,  as 
far  back  as  the  reign  of  Charles  the  First,  as  it  is  reported  by 
that  great  magistrate,  Mr.  Justice  Croke.     It  is  there  said, 
that  an  infant  can  appoint  a  deputy,  because  the  act  requires 
no  discretions  the  approbation^  which  is  tantamount  to  the 
choice,  being  in  the  Bishop^-^The  continuance  must,  therefore, 
in  common  sense,  be  in  the  Bishop  also ;  for  otherwise,  the 
itfant  having  no  discretion,  a  proper  person  might  6e  removed 
indiscreetly,  or  an  improper  person  might  never  be  removed 
at  all.-*-I  maintwi,  therefore,  on  the  authority  of  the  ancient 
law,  confirmed  by  the  late  decision  of  the  Court  of  King's 
Bench,  in  this  very  case,  that  the  Prosecutor,  who  is  so  for- 
ward to  maintain  -a  privilege,  which  he  could  not  have  main- 
tained, even  if  he  had  been  Judge  of  the  Court,  and  Chancel- 
lor of  the  Diocese,  had,  in  fact,  no  more  title  to  the  office 
than  I  have.— -He  tells  you,  himself,  that  he  never  had  any 
appointment  from  the  infant,  but  from  the  father  only,  with 
the  inEant's  and  the  Bishop's  approbation ;  in  other  words,  he 
was  the  deputy  de  facto  :  but,  as  such,  I  assert  he  was  a  mere 
tenant  at  will;  and,  consequently,  became,  to  all  intents  and 
purposes,  a  private  man,  from  the  moment  the  Bishop  signi- 
fied his  determination  to  put  an  end  to  his  office ;  and  that 
the  Bishop  had  signified  his  determination  before  the  transac- 
tion in  question,  Mr.  Grindley  has  distinctly  admitted  also. 
I  thought,  indeed,  I  should  be  more  likely  to  get  that  truth 
from  him,  by  conceiding  from  him  the  drift  of  my  examina- 
tion ;  and  he,  therefore,  swore,  most  eagerly,  that  the  Bishop 
did  not  offer  him  the  key  at  the  palace  ;  but  that,  on  the  con- 
trary, he  had  told  him  distincdy,  that  he  was  no  longer  in  the 
office.     He  sajrs,  besides,  that  the  Bishop  expressed  the  same 
determination  by  a  letter;  in  answer  to  which  he  had  de- 
clared his  resolution  to  hold  it  till  the  year  expired. — I  ^\\ 
the)«fore,  that  the  Prosecutor,  at  the  time  in  question,  was  not 
Deputy  Registrar,  and  that,  the  infant  being  a  lunatic,  the 
Bbhop  had  a  right  to  give  charge  of  the  office  till  another 
was  duly  appointed.-— This  point  of  law  I  will  put  on  the 
record,  if  my  Friend  desires  it. 

But  why  should  I  exhaust  myself  with  this  collateral  mat- 
ter; since,  in  my  view  of  the  subject,  it  signifies  nothing  to 
the  question  we  have  to  consider  ?  It  signifies  not  a  farthing 
to  the  principles  on  which  I  p^sently  mean  to  rest  my  de- 
fence, whether  he  was  an  usurper,  or  the  legal  deputy,  or  the 
infant  himself  with  his  patent  in  his  han<fl 
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Let  us  now,  therefore,  attend  to  what  this  man  did,  what^ 
ever  character  bebnged  to  him.— This  is  principally  to  be 
collected  from  the  Prosecutor's  own  testimcmy,  which  b  open 
to  several  observations*  My  Learned  Friend,  who  stated  to 
you  in  his  absence,  the  evidence  he  expected  from  him,  ex- 
plained, with  great  distinctness,  the  nature  and  obligation  of 
an  oath ;  and,  speaking  from  his  own  honest  sensations,  and 
anticipating  the  evidence  of  his  Client,  from  the  manner  he 
would,  as  a  witness,  have  delivered  his  own,— -he  toldjrou, 
that  you  would  hear  from  him,  a  plain,  unvarnished  state- 
ments—that he  would  keep  back  from  you  no  circumstance, 
nor  wish  to  give  a  colour  to  any  part  of  the  transaction.— 
What  induced  my  Friend  to  assure  us,  with  so  much  solici- 
tude, that  his  witness  would  adhere  so  uniformly  to  the  truth, 
I  cannot  imagine,  unless  he  thought  that  his  evidence  stood  in 
need  of  some  recommendation.— All  I  can  say  is,  that  he  did 
not  in  the  least  deserve  the  panegyric  which  was  made  upon 
him,  for  he  did  not  give  an  unvarnished  statement  of  the  very 
beginning  of  the  transaction,  which  produced  all  that  followed. 
-—I  asked  him.  Whether,  in  refusing  the  key,  he  did  not 
mean  to  keep  an  exclusive  possession  of  the  office^  and  to  pre- 
vent the  Bisnop  even  from  coming  there  ?— But,  observe  how 
the  gentleman  fenced  with  this  plain  question — ^^  Ididnot^^ 
he  said,  ^^  refuse  him  the  key^  but  only  lest  he  should  take  pos- 
^^  session.^^"^!  asked  him  again,  ^^  if  he  did  not  positively  re- 
^^  fuse  the  key  ?"— and  desired  the  answer  to  be  taken  down. 
—At  that  moment  my  friend,  Mr.  Manly,  very  seasonably  in- 
terposed, as  such  a  witness  required  to  be  diy-nursed ;  and 
at  last  he  said,  ^^  Oh,  the  key  was  included.^* 

The  Bishop,  therefore,  was  actually  and  wilfully  excluded 
wholly  from  the  office.  For,  notwithstanding  Mr  Grindley's 
hesitation,  Mr.  Sharpe^  who  followed  him,  and  who  had  not 
heard  his  evidence,  from  the  witnesses  beings  kept  apart^sy/rart 
DISTINCTLY  AND  AT  ONCE,  that  the  key  was  taken  from  Dodd 
because  Grindley  thought  he  would  let  the  Bishop  have  it; 
and  the  witness  said  farther — f  I  pledge  myself  to  his  -words J 
— ^'  it  was,  therefore,  delivered  into  my  custody, 
amd  i  refused  it  to  the  bishop— i  did  so  by  mt. 
Grindley's  direction,  undoubtedly."— 

The  very  beginning  of  the  transaction,  then,  is  the  total 
exclusion  of  the  Bishop  from  his  own  court,  by  a  person  op* 
pointed  only  to  act  as  Deputy^  by  his  otvn  consent,  and  during 
his  orwn  will;  which  will  he  had  absolutely  determined 
before  the  time  in  auestion.  I  am,  therefore,  all  amazement, 
when  it  shoots  across  my  mind,  that  I  am  exhausting  my 
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strength  in  defending  the  Bishop  ;  because,  most  undoubt- 
edly, I  should  have  been  Counsel  for  him  as  a  Prosecutor^  in 
bringing  his  opponents  to  justice*— -According  to  this  new 
system,  I  would  have  the  Judges  take  care  how  they  con- 
duct themselves.  The  office-keepers  of  the  records,  of  the 
Courts  at  Westminster,  are  held  by  patent ;  even  the  Usher's 
place  of  the  Court  of  King's  Bench  is  for  life ;  be  too  is 
allowed  to  appoint  his  deputy,  who*  is  the  man  that  puts 
wafers  into  our  boxes,  and  papers  into  our  drawers,  and  who 
,  hands  us  our  letters  in  the  cleft  of  a  stick* — But,  nevertheless, 
I  would  have  their  Lordships  take  care  how  they  go  into  the 
Court  of  King^s  Bench,  which,  it  seems,  is  this  man  s  c  astle. 
— If  Mr.  Hewit  were  to  make  a  noise  and  disturb  the  Court, 
and  Lord  Kenyon  were  to  order  him  to  be  pushed  out.  I  sup- 
pose we  should  have  his  Lordship  at  the  next  assizes  for  a 
riot. — Suppose  any  of  the  Judges  wished  to  inspect  a  record 
in  the  Treasury  Chamber,  and  the  clerk  should  not  only  re- 
fuse the  key,  but  maintain  his  possession  with  pistols ;  would 
any  man  in  his  senses  argue  that  it  was  either  indiaable 
or  indecent  to  thrust  him  out  into  the  street  ?— -yet,  where 
is  the  the  difference  between  the  attendants  on  a  court  civil, 
and  a  court  ecclesiastical  I  Where  is  the  difference  between 
the  Keeper  of  the  Records  of  the  Court  of  King's  Bench, 
or  Common  Pleas,  and  the  Registrar  of  the  Consistory  of 
Bangor? 

To  all  this  I  know  it  may  be  answered.  That  these  obser- 
vations (supposing  them  to  be  well  founded)  only  establish 
the  Bishop's  right  of  entry  into  his  office,  and  the  illegal  act 
of  the  Prosecutor  in  taking  an  exclusive  possession ;  but  that 
they  do  not  vindicate  the  Bishop  for  having  first  taken  off 
the  lock  in  his  absence,  nor  for  afterwards  disturbing  him  in 
the  possession  which  he  had  peaceably  regained;  that  the 
law  was  open  to  him,  and  that  his  personal  interference  was 
illegal. 

To  settle  this  point,  we  must  first  have  recourse  to  facts« 
and  then  examine  how  the  law  applies  to  them. 

It  stands  admitted,  that  though  Mr.  Grindley  knew  that 
the  Bishop  had  determined  his  will,  and  had  insisted  on  his 
surrender  of  his  situation,  which  he  never  held  but  by  the 
Bishop's  sufferance,  he  absolutely  refused  the  key,  with  the 
design  to  exclude  him  from  the  office.— -It  was  not  till  then^ 
.  that  the  Bishop,  having  no  other  means  of  access,  ordered 
the  lock  to  be  taken  off,  and  a  new  key  to  be  made. — Now, 
whether  this  act  of  the  Bishop's  %vas  leg^l  or  illegal,  is  wholly 
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beside  the  qoestion-^his  Lordship  Is  not  charged  with  zof 
force  or  illegality  on  that  account ;  he  is  not  accused  even  in 
the  Coiinsel's  speech,  with  any  impropriety  in  this  proceeding, 
exeept  an  intru&ion  into  this  imag^nioy  castle  of  M r«  Grindky. 
— It  is  admitted,  in  shorty  that  the  Bishop  took  a  possession 
altogether  peaceable. 

His  Lordship  then,  having  removed  the  Deputy  Registrar, 
without  due  authority,  if  yow  please,  add  being  (if  you  will, 
for  any  thing  which  interests  my  argument}  in  possession, 
contrary  to  law,  let  us  see  what  foUoW8.-*-And  in  examining 
this  part  of  the  evidence,  upon  rvhich^  indeed,  the  whole  case 
depends^  I  am  not  driven  to  the  comtnon  address  of  a  Counsel 
for  a  Defendant  in  a  criminal  prosecution ;  I  am  not  obliged 
to.  entreat  you  to  suspend  your  judgments  till  yom  hear  the 
other  side — I  am  not  anxious  to  caution  you  to  withhold  ira- 
ptScit  credit  from  the  evidence,  till  the  whole  of  it  is  beibre 
you. — No,  Genderaenr— I  am  so  far  from  being  in  that  pain- 
ful predidsunent,  that  though  I  know  above  half  of  what  you 
have  heard  is  not  true ;  although  I  know  that  the  transaction 
is  distorted,  perverted,  and  exaggerated  in  every  limb  and 
member ;  yet  I  desire  that  you  will  take  it  as  it  is,  and  find 
your  verdict  upon  the  foundation  of  its  truth* — Neither  do  I 
desire  to  seduce  your  judgments,  by  reminding  you  of  the 
delicacy  of  the  case.— My  Friend  declares  he  does  not  know 
you  personally,  but  that  he  supposes  you  must  have  a  natural 
sympathy  in  protecting  a  person  in  the  Bishop's  situation 
against  an  imputation  so  extremely  incotosistent  with  the  dia- 
racter  and  dignity  of  his  order.-^It  is  natural,  as  decent  men, 
that  you  should ;  and  I,  therefore^  willingly  second  my  Learn- 
ed Friend  in  that  part  of  his  address.*-^  solemnly  conjure  you 
also  to  give  an  impartial  judgment— -I  call  upon  you  to  con- 
vict or  acquit,  according  to  right  and  iustice.— God  forbid, 
that  you  should  not  !-*-!  ask  no  favour  for  my  Client  because 
he  is  a  prelate,  but  I  claim  for  him  the  right  of  an  English 
subject,  to  vindicate  his  conduct  under  the  law  of  die 
land. 

The    Bishop,  then,  being  in  peaceable  possession,  what 
is   the    conduct  of   the    Prosecutor,    even    upon  his  own 

confession  ? He    sends    for    three    men  ;    two  of  whom 

he  calls  domestics ;  one  of  them  is  his  ehmesik  Hack- 
smith.-^He  comes  *  with  them,  and  others,  to  the  of- 
fice with  PISTOLS,  and  provided  with  powder  and  shot. 
— Now,  yjio  animo  did  they  come  ?— I  was  so  really  diverted 
with  the  nice  distinction  of  Mr.  Cxrindley,  in  his  answer  to 
this  q^uestion,  that  I  could  scarcely  preserve  my  gravity*— He 
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said)  ^^  I  came  it  is  Crue  with  pistols,  and  with  powder  and 
^^  shot,  to  take  possession ;  but — mark— I  did  not  load  my 
^^  pistols  in  order  to  take  possession— -I  did  not  load  them 
^  till  after  I  had  it,  and  then  only  to  ieep  the  possession  I 
^^  had  peaceably  taken/'— This  would  be  an  admirable  de- 
fence at  the  Old  Bailey. — A  man  bredcs  into  my  house  in 
the  day,  to  rob  me  of  my  plate*— (this  is  but  too  apt  a 
quotation,  for  so  I  lost  the  wholeof  it)— But  this  felon  is  a 
prudent  m^,  and  says  to  himself — I  will  not  ioad  my  fire 
arms  till  I  have  got  into  the  house  and  tsdten  the  plate,  and 
then  I  will  load  them^  to  defend  myself  against  the  owner,  if 
I  am  discovered. — ^This  is  Mr.  Grindley's  law ; — and,  there- 
fore, the  moment  he  had  forced  tlie  office,  he  loaded  his 
pistols,  and  called  aloud  repeatedly,  that  he  would  blow 
out  the  brains  of  the  first  man  that  entered.-— A  pistol  had 
before  been  held  to  the  breast  of  one  of  the  Bishop^s  ser- 
vants; and  things  were  in  thta  posture  wiien  the  Bishop 
came  to  die  spot,  and  was  admitted  into  the  office— -The  lock 
which  he  had  affixed  he  found  taken  off,  the  doors  forced 
open,  and  the  apartment  occupied  by  armed  men,  threatening 
violence  to  all  who  should  oppose  them. 

This  is  Mr.  Grinoley^s  own  account. — He  admits, 
that  he  had  loaded  his  pistol  before  thf  Bishop  earner 
that  he  had  determined  to  stand,  vi  et  armts^  to  maintain 
possession  by  violence,  and  by  death  if  necessary  ;  and  that 
he  had  made  that  open  declaration  in  the  hearing  of  the  Bishop 
of  the  diocese.— Perhaps  Mr.  Grindley  may  wish,  hereafter, 
that  he  had  not  made  this  declaration  so  public ;  for,  whatever 
may  be  the  Bishops s  forbearance,  yet  the  criminal  law  may 
yet  interpose  by  other  instruments,  and  by  other  means-— -In- 
deed, I  am  truly  sorry  to  be  discussing  this  matter  for  a 
Defendant  in  July^  which  ought  to  have  been  the  accusation 
of  a  Prosecutor  six  months  ag-o^  if  the  public  peace  of  the 
realm  had  been  duly  vindicated. 

The  Bishop,  then,  being  at  the  door,  and  hearing  his  office 
was  taken  possession  of  by  force,  and  by  the  very  man  whom 
he  had  displaced,  the  question  is,  Did  he  do  more  than  the 
law  warranted  in  diat  conjuncture  ? — I  maintain,  that  from 
over-forbearance,  he  did  much  less.-^If  in  this  scene  of  dis- 
order the  records  of  the  diocese  had  been  lost,  mutilated,  or 
even  displaced,  the  Bishop,  if  not  Icgallr,  would  at  the  least 
have  been  morally  responsible.     It  was  his  duty,  besides,  to 

•  It  sceths  Lord  Erskine's  house,  in  Serjeant's  Inn,  had  bf en  recently  bror 
ken  open;  and  his  plate  all  stolen. 
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command  decency  within  the  precincts  of  his  church,  and 
to*  remove  at  a  distance  from  it  all  (Usturbers  of  the  peace* 
And  what,  after  all  did  the  Bishop  do  ?— He  walked  up  and 
down  demonstrating  with  the  rioters,  and  desiring  them  to 
go  out,  having  before  sent  for  a  magistrate  to  act  according 
to  his  discretion.  It  is  true  Mr.  Grindley  worked  himseU 
up  to  say,  that  the  Bishop  held  up  his  fist  so  C describing  it ;) 
but,  with  all  his  zeal,  he  will  not  venture  to  swear  he  did  so 
With  a  declaration^  or  even  with  an  appearance  of  an  intention 
to  strike  him.  The  whole,  that  he  can  screw  up  his  con- 
acience  to,  is,  to  put  the  Bishop  in  an  attitude  which  is  con- 
tradicted by  every  one  of  his  own  witnesses — who  all  say, 
that  the  Bishbp  seemed  much  surprised,  and  walked  to 
and  fro,  saying,  ^^  This  is  fine  work  !" — and  moving  his  hands 
backwards  and  forwards,  thus  Cdeacribing  it, J  Does  diis 
account  at  all  correspond  with  Mr.  Grindley'a  ?  or  does  it 
prove  an  attitude  of  force,  or  even  an  expression  of  passion  i 
On  the  contrary,  it  appears  to  me  the  most  natiu[al  con- 
duct in  the  world.  They  may  fancy,  perhaps,  that  diey  ex- 
pose the  Bishop  when  they  impute  to  him  the  common  fed- 
mgs,  or,  if  you  please,  the  indignation  of  a  hak,  when 
all  order  is  insulted  in  his.  presence,  and  a  shameless  out- 
rage committed  in  the  very  sanctuary  which  he  is  called 
upon,  by  the  duty  of  his  office,  and  the  dignity  of  his  station, 
to  protect.  But  is  it  required  of  any  man,  either  by  hunum 
nature,  or  by  human  laws  (whatever  may  be  the  sanctity  of 
his  character,)  to  look  at  such  a  proceeding  immoved? 
Would  it  have  been  wrong,  or  indecent,  if  he  had  even  roi- 
ciBLY  removed  them  ?  I  sat  it  was  his  duty  to  have 
DONE  so,  whoever  WERE  THE  OFFENDERS ;  whether  the 
Deputy  Registrar,  the  Registrar  himself,  or  the  highest  man 
in  the  kingdom. 

To  come  at  once  to  the  point :  I  maintain,  that  at  the 
time  the  Bishop  came  to  the  door,  at  which  very  moment 
Grindley  was  threatening  to  shoot  the  first  person  that  enter- 
ed, which  made  somebody  say,  ^^  Will  you  shoot  the  Bi- 
shop ?" — I  maintain,  at  that  very  moment  three  indicta- 
ble ofiences  were  committing,  which  puc  every  man  upoo 
the  level  of  a  magistrate  with  regard  to  authority,  and  eves 
prescribed  a  duty  to  every  man  to  suppress  them.  In  the 
first,  there  was  anm^ffray;  which  my  Friend  did  not  define 
to  you,  but  which  I  will. — Mr.  Serjeant  Hawkins,  tramscri- 
bing  from  the  ancient  authorities,  and  whose  definition  is 
confirmed  by  every  day's  practice,  defines  an  affray  thus: 
^'  It  is  an  affray,  though  there  is  neither  actual  violence  nor 


<( 


Bishop  of  Bangor.  589 

^^  threat  of  violence,  where  a  man  arms  himself  with  danger- 
^^  OU8  weapons  in  such  a  manner  ^s  will  naturally  cause  ler- 
^^  ror ;'' — and  this  was  always  an  offence  at  common  law,  and 
prohibited  by  many  statutes. 

Let  us  measure  Mr.  Grindley^s  conduct,  upon  his  own 
account  of  it,  by  the  standard  of  this  law,  and  examine 
whether  he  was  guiky  of  an  affray.  He  certainly  threatened 
violence ;  but  I  will  throw  him  in  that,  as  I  shall  examine 
his  threatening  when  I  present  him  to  you  in  the  character  of 
a  rioter,— I  will  suppose,  then,  that  he  threatened  no  violence  ; 
yet  he  was  armed  with  dangerous  weapons  in  such  a  man- 
ner as  would  naturally  create  terror.^ — He  tells  you,  with  an 
air  of  triumph,  that  he  brought  the  arms  for  that  express 
purpose,  and  that  he  dispersed  those  who  came  to  disturb  him 
m  his  CASTLE.  He  was,  therefore,  ckarly  guilty  of  an 
affray. 

Let  us  next  see  what  the  law  is,  as  it  re^rds  all  the  King's 
subjects,  when  an  affray  is  committed.  The  same  authori- 
ties say, — ( I  read  from  Mr*  Serjeant  Hawkins^  who  collects 
the  result  of  them^J  **  That  any  private  man  may  stop  and 
^^  resist  all  persons  engaged  in  an  affray,  and  remove  them ; 
^^  that  if  he  receive  a  hurt  in  thus  preserving  the  peace,  he 
^^  may  maintain  an  action  for  damages ;  and  that,  if  he  una- 
^^  voidably  hurt  any  of  the  parties  offending  in  doing  that 
^^  which  the  law  both  allows  and  commends,  he  may  well  jus- 
**  tify  it,  for  he  is  no  ways  in  fault." — Setting  aside,  there- 
fore, the  office  and  authority  of  the  Bishop,  and  the  place  where 
it  was  committed,  and  considering  him  only  as  a  private  sul> 
ject,  with  no  power  of  magistracy,  he  had  a  right  to  do — not 
that  which  he  did  ffor  in  fact  he  did  nothing  J — he  had  a  right 
to  remove  them  by  main  force,  and  to  call  others  to  assist  in 
removing  and  securing  them.  The  Bishop,  however,  did 
neither  of  these  things ;  he  took  a  more  regular  course— -he 
sent  for  a  magistrate  to  preserve  the  peace — he  had,  indeed, 
sent  for  him  before  he  came  himself;  yet,  they  would  have 
you  believe,  that  he  went  there  for  an  illegal  purpose — as  if 
any  man  who  intended  violence,  would  send  for  a  magistrate 
to  witness  the  commission  of  it.  When  the  magistrate  came, 
Mr.  Grindley  thought  fit  to  behave  a  little  more  decently ; 
and  so  far  was  the  Bishop  from  acting  with  passion  or  resent- 
ment, that  when  those  about  him  were  de^rous  of  interfering, 
and  offered  their  services  to  turn  them  out,  he  said  to  them  : 
*'  No !  let  the  law  take  its  course  in  due  season.'' — His  Lord- 
ship, by  this  answer,  showed  a  greater  regard  for  peace  than 
recollection  of  the  law ;  for  the  course  of  the  law  ^7^  warrant 
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their  forcible  removal;  instead  of  whichi  he  left  the  PhMeea* 
tor,  with  arms  in  his  hands,  in  a  possession,  taken  origmally 
by  force,  and  forcibly  maintained. 

Let  us  next  examine  if  the  Prosecutor,  and  his  witnesses, 
were  engaged  in  a  riot.— My  Learned  Friend  will  forgive 
me  if  I  remind  him,  that  there  is  one  part  of  the  legal  defini- 
tion of  a  riot,  which  he  omitted*-— I  will,  therefore,  supply  the 
omission  from  the  same  authorities.-—^  A  riot  is,  where  three 
^^  persons,  or  more,  assemble  together  with  an  intent,  mutu* 
^^  ally,  to  assist  one  another  against  any  who  shall  oppose 
^^  them  in  the  execution  of  some  enterprise  of  a  private  na- 
^^  ture,  and  afterwards  actually  execute  the  same  in  a  turbu- 
^'  lent  manner,  to  the  terror  of  the  people,  whether  the  act  in- 
^^  tended  be  legal  or  illegal.^'  But  the  same  authorities  add 
very  properly — ^^  It  is  clearly  agreed,  that  in  every  riot  there 
^^  must  be  some  such  circumstances,  either  of  actual  force  and 
^  violence,  or  of  an  apparent  tending  to  strike  terror  into  the 
^*  people,  because  a  riot  must  always  be  laid  in  ierrorem 
*^  populu^^'^This  most  important  part  of  the  definition  of  a 
riot,  which  my  Friend  prudendy  omitted,  points,  direcdyand 
conclusively,  upon  the  conduct  of  his  own  Client,  and  com- 
pletely excludes  mine. — ^The  Prosecutor,  and  his  witnesses, 
did  assemble  mutually  to  support  one  another,  and  executed 
their  purpose  with  arms  in  their  handsj  and  nnth  threats  and 
terror  ;  which  conclusively  constitutes  a  riot,  whether  he  was 
Registrar,  or  not,  and  whatever  might  be  his  right  of  posses- 
sion.— The  Bishop,  on  the  other  hand,  though  he  might  have 
no  right  to  remove  the  Prosecutor,  nor  any  right  to  posses* 
sion,  could  not  possibly  be  a  rioter,  for  he  came  without  vit* 
lence  or  terror^  or  the  means  of  either^  and,  if  he  hadempkq^ 
them,  might  lawfully  have  used  them  againsf  those  who  were 
employing  both. 

Let  us  now  farther  examine,  whether  I  was  right  in  main- 
taining, that  there  was  an  aggravation,  from  the  place  where 
the  offence  was  committed,  and  which  invested  the  Bishop 
with  a  distinct  character  and  authority. 

By  the  statute  of  Edward  the  Sixth,  if  persons  cometumul- 
tuously  within  the  consecrated  precincts  of  the  church,  the 
Ordinaiy  has  not  only  a  right  to  repress  them, .  but  he  tsatj 
excommunicate  the  offenders ;  who  are,  besides,  liaUe  to  a 
severe  and  ignominious  temporal  punishment,  after  a  convic- 
tion on  indictment,  even  for  an  indecent  brawling  within  the 
precincts  of  the  church,  without  any  act  at  all,  which  would 
amount  to  a  riot  or  an  affray. 
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Let  U8  then,  for  a  moment,  reflect,  how  these  solemn  au- 
thorities, and  any  possible  offence  in  the  Reverend  Prelate, 
can  possibly  be  reconciled  ;  and  let  us  contemplate,  also,  the 
condition  of  England,  if  it  be  established  as  a  precedent  upon 
the  fact  before  you,  that  he  is  amenable  to  criminal  jurisdic- 
tion upon  this  record. — A  riot  may  arise  in  the  street,  the 
moment  after  your  verdict  is  pronounced,  by  persons  deter- 
mined to  take  and  to  maintain  some  possession  by  force.  I 
may  see  or  hear  armed  men  threatening  death  to  all  who  shall 
oppose  them  ;  yet  I  should  not  venture  to  interpose  to  restore 
the  peace,  because  I  cannot  try  their  titles,  nor  examine  to 
which  of  the  contending  parties  the  matter  in  controversy  may 
belong.-— If  this  new  doctrine  is  to  be  established,  ask  your- 
selves this  question — Who  will  in  future  interfere  to  maintain 
that  tranquillity,  which  the  magistrate  may  come  too  late  to 
preserve,  if  the  rein  is  g^ven  to  disorder  in  the  beginning  ? 
Although  dangerous  violence  may  be  corhmitting,  though  pub- 
lic order  may  be  trampled  down  within  his  view,  a  wise  man 
will  keep  hereafter  within  the  walls  of  his  own  house.  Though 
fearless  of  danger  to  his  person^  he  may  yet  justly  fear  for 
his  reputation^  since,  if  he  only  asks  what  is  the  matter,  and 
interposes  his  authority  or  counsel,  he  may  be  put  by  the 
rioters,  into  an  attitude  of  defiance,  and  may  be  subjected  to 
the  expense  and  degradation  of  a  prosecution !  The  delicate 
situation  of  the  Bishop,  at  this  moment  criminally  accused 
before  you,  is  admitted;  but  at  is  hardly  more,  Gentlemen, 
than  would  attach  upon  persons  of  many  other  descriptions. 
The  same  situation  would  not  be  much  less  distressing  to  a 
}udge,  to  a  Member  of  Parliament,  or  to  any  of  you.  Gentle- 
men, whom  I  am  addressing.— What  would  be  the  condition 
of  the  Public,  or  your  own,  if  you  might  be  thus  dragged  to 
the  Assizes  as  rioters,  by  the  very  rioters  which  your  duty 
had  driven  you  to  ofTend  ?  I  assert,  that  society  could  not 
exist  for  an  hour,  if  itsliiws  were  thus  calculated  to  encourage: 
its  destroyers,  and  to  punibh  its  protectors. 

Gentlemen,  there  is  no  man  loves  freedom  better  than  I 
do;  there  is  no  man,  I  hope,  who  would  more  strenuous!) 
oppose  himself  to  proud  and  insolent  domination  in  men  of 
authority,  whether  proceeding  from  ministers  of  the  church, 
or  magistrates  of  the  state.— There  is  no  man,  who  would  feel 
less  disposed  to  step  beyond  my  absolutely  imposed  duty  as 
ah  advocate,  to  support  oppression,  or  to  argue  away  the  privi- 
leges of  an  Englishman. — I  admit,  that  an  Englishman's 
house  is  his  castle ;  and  I  recollect  and  recoirnise  all  the  liber- 
ties hf  ought  to  enjoy.-— My  Friend,  and  I,  are  not  likely  to 
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differf  as  to  what  an  Englishman's  freedom  consists  in.  The 
freedom  that  he  and  I  love  and  contend  for^  is  "^he  same.  It 
is  a  freedom  that  grows  out  of,  and  stands  firm  upon,  the 
LAw-^it  is  a  freedom,  which  rests  upon  the  ancient  instita- 
tions  of  our  wise  forefathers— it  is  a  freedom  which  is  not 
only  consistent  with,  but  which  cannot  exist  without,  puUic 
order  and  peace-— and,  above  all,  it  is  a  freedom,  cemented  b>' 
morals,  and  still  more  exalted  by  a  reverence  for  reli^on, 
which  is  the  parent  of  that  charity,  humanity,  and  mildcharac* 
ter,  which  has  formed,  for  ages,  the  glory  of  this  country. 

Gentlemen,  my  Learned  Friend  takes  notice,  that  this  cause 
has  been  removed  from  its  primitive  tribunal,  in  order  to  be 
tried  before  you  at  Shrewsbury*  He  tells  you,  he  never  saw 
the  affidavit  that  was  the  foundation  of  its  removal ;  which, 
however,  he  with  great  propriety  supposes  contained  matter 
which  made  it  appear  to  Lord  Kenyon  tobe  his  dutv  to  with- 
draw the  trial  from  its  proper  forum  in  Wales. — but,  he  is 
instructed  by  Mr»  Grindley  to  deny  that  any  thing  was  done, 
either  by  himself^  or  any  other  person  connected  with  him,  to 

frejudice  that  tribunal,  or  the  country  which  was  to  supply  it. 
,  on  the  other  hand,  assert,  that,  upon  the  Prosecutor's  ovm 
evidence^  greater  injustice  and  maKce  never  marked  any  judi- 
cial proceeding.  I  have  in  my  hand  a  book  (no  matter  by 
whom  written)  circulated  industriously  through  all  Wales,  to 

Eejudice  the  public  mind  upon  the  very  question  before  yoo. 
ut  Mr.  Grindley,  it  seems,  is  not  responsible  for  the  acts  of 
this  anonymous  libeller. — How  far  he  is  responsible,  it  is  for 
YOU  to  judge.  It  is  for  you  to  settle,  how  it  happened  diat 
the  author  of  this  book  should  have  it  in  his  power,  minutely 
to  narrate  every  circumstance  which  Mr.  Grindley  has  him- 
self  been  swearing  to ;  and  that  he  should  happen,  besides,  to 
paint  them  in  the  very  same  colours,  and  to  swell  them  with 
the  same  exaggerations,  with  which  they  have  been  this  raoni- 
ing  accompanied.  It  will  be  for  you  to  calculate  the  chancer 
that  should  bring  into  the  same  book,  under  inverted  com- 
mas, a  long  correspondence  between  the  Bishop  of  Bangor 
and  this  very  person. — Gentlemen,  he  admits,  upon  his  oath, 
^^  that  he  furnished  the  materials  from  whence  that  part  of  die 
^^  work,  at  least,  might  have  reached  the  author ;"  and  from 
thence  it  will  be  for  you  to  guess,  what  share  he  had  in  the  re- 
mainder. All  I  know  is,  that  from  that  time  forward  the 
Bishop's  character  has  been  torn  to  pieces,  not  from  thb 
pamphlet  alone,  but  by  a  pestilential  blast  of  libels,  foUowiag 
one  another ;  so  that  it  has  been  impossible  to  read  a  newspt- 
per,  without  having  announced  to  us  this  miserable  cause,  and 
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ihe  inquiries  forsooth  to  be  instituted  in  Parliament,  which 
were  to  follow  the  decision.  Gentlemen,  the  same  spirit  pur- 
sues the  cause  even  into  this  place,— proceeding  from  the 
same  tainted  source*  My  Friend  tempers  his  discourse  with 
that  decorum  and  respect  for  religion,  which  is  inseparable 
from  the  lips  of  so  good  a  man. — He  tells  you,  that  it  has  been 
wittily  said  of  the  clergy,  and  his  Client  desires  him  to  add, 
"  truly  too"— that  the  clergy  have  found  what  Archimedes 
wished  for  in  vain— '^^  a  fulcrum,  from  whence  to  move  the 
**  world ;"  he  tells  you,  "  that  it  is  recorded  of  that  great 
^^  philosopher,  that  he  desired  but  to  have  a  fulcrum  for  his 
**  engine,  to  enable  him  to  accomplish  it.'* — ^^*  Churchmen," 
says  Mr.  Grindley,  by  the  mouth  of  Mr.  Adam,  who  cannot 
abandon  him,  and  who,  as  a  sort  of  set-off  against  his  own 
honour  and  moderation,  is  obliged  to  inhale  the  spirit  of  his 
Client,  **  The  church,"  says  Mr.  Grindley,  "  has  found  this 
**  fulcrum  in  the  other  world,  and  it  is  by  playing  off  that 
**  world,  they  enthrall  the  world  we  live  in."  He  admits,  in- 
deed, that  when  they  employ  their  authority  to  enforce  the 
true  purposes  of  religion,  they  have  a  right  to  that  awful  ful- 
crum upon  which  their  engine  is  placed,  and  then  their  office 
will  inspire  reverence  and  submission ;  but  v^hen  they  make 
use  of  it  for  the  lowest  and  most  violent  purposes,  for  ends  de- 
structive alike  to  religion  and  civil  society  ("of  course  the  pur- 
poses in  question^)  then  it  seems  it  is,  that  disgrace  not  only 
falls  upon  its  individuals,  but  destruction  overtakes  the  order. 

My  Learned  Friend,  by  his  Client's  instruction,  then  im- 
mediately applies  this  general  reflection,  and  says,  ^^  that  he 
**  can  discover  no  other  reason,  why  the  Bishop  would  no 
•*  longer  permit  Mr.  Grindley  to  hold  the  office,  than  that  he 
^^  had  deviated  from  his  celestial  course — had  looked  to  the 
**  vile  and  sordid  affairs  of  the  world,  and  prostituted  the  sa- 
"  cred  dignity  of  his  character  to  purposes  which  would  de- 
^  grade  men  in  the  lowest  situations."  My  Friend  said, 
across  the  Court,  that  he  had  never  seen  the  pamphlet.  Good 
God !  I  believe  it. — But  /have  seen  it ;  and  I  have  no  doubt 
that  9ne  half  of  it  is  copied  into  his  brief:  it  is  written  in  this 
very  spirit— it  brings  before  the  Bishop  the  events  of  France 
——it  warns  him  of  the  fate  of  his  brethren  in  that  country, 
as  an  awful  lesson  to  ecclesiastics  of  all  ranks  and  denomina- 
tions, and  reminds  him,  that  18  archbishops,  118  bishops, 
11,850  canons,  3000  superiors  of  convents,  and  a  revenue  of 
fifteen  millions  sterling,  were  on  a  sudtlcn  swept  away.  [Mr. 
Erskine  here  read  an  extract  from  the  pamphht^  and  then  con- 
tinued:"] 
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Gentlemen,  all  this  is  mighty  well ;  but  he  must  be  but  lit- 
tle acquainted  with  the  calamities  of  France,  who  believes  that 
this  was  the  source  of  them. — It  was  from  no  such  causes 
that  those  horrors  and  calamities  arose,  which  have  disfigti* 
red  and  dishonoured  her  revolution,  and  which  have  clouded 
and  obscured  the  otherwise  majestic  course  of  freedom  ;— 
horrors  and  calamities  which  have  inspired  an  alarm  into  many 
good  men,  and  furnished  a  pretext  for  many  wicked  ones,  in 
our  own  country.  It  was  the  profligacy  and  corruption  of  the 
French  state,  and  not  the  immorality  of  her  clergy, 
which  produced  that  sudden  and  extraordinary  crisis,  in 
the  vortex  of  which  the  church,  and  almost  religion  itself, 
were  swallowed  up.  The  clergy  of  France  was  pulled  down 
in  the  very  manner  of  this  pamhpkt.  A  trumpet  was  blown 
against  their  order—the  Massacre  of  St.  Bartholomew  ws0 
acted  upon  the  stage,  and  the  Cardinal  of  Lorraine  introduced 
upon  it,  exciting  to  mtirder,  in  the  robes  of  his  sacred  order. 
It  was  asked  by  a  most  eloquent  writer"*"  (with  whom  I  do 
not  agree  ;n  many  things,  as  I  do  in  this>)  whether  this 
horrid  spectacle  was  introduced  to  inspire  the  French  people 
with  a  just  horror  of  blood  and  persecution  ?— and  he  apswers 
the  question  himself  by  saying,  that  it  was  to  excite  the  in- 
dignation of  iht  French  nation  against  religion  and  its 
OFFICES  ;  and  that  it  had  its  effect :  ^^  That,  by  such  means, 
'^  the  Archbishop  of  Paris,  a  man  only  known  to  his  flock 
^^  by  his  prayers  and  benedictions,  and  the  extent  of  whose 
^^  vast  revenues  could  be  best  ascertained  by  his  unexampled 
^^  charity  to  the  unhappy,  was  to  be  hunted  down  like  a  wild 
*^  beast,  merely  because  the  Cardinal  of  Lorraine,  in  the 
^^  sixteenth  century,  had  been  a  rebel  and  a  murderer." 

In  the  same  manner,  this  pamphlet,  through  the  medium 
of  abuse  upon  the  Bishop  of  Bangor^  is  obviously  calcula- 
ted to  abuse  the  minds  of  the  lower  orders  of  the  people 
against  the  church;  and  to  destroy  the  best  consolation 
of  human  life,  by  bringing  the  sanctions  of  religion  into  doubt 
and  disrepute.  I  am,  myself,  no  member  of  the  church  of  Eag- 
land,  nor  do  I  know  that  my  Friend  is — we  were  bodi 
bom  in  another  part  of  the  Island,  and  educated  in  other 
forms  of  worship  ;  but  we  respect  the  ofBces  of  religion,  in 
whatever  hands  they  are  placed  by  the  laws  of  our  country^ 
and  certainly  the  English  clergy  never  stood  higher  than  thcj 
do  to-day,  when  Mr.  Adam,  so  thoroughly  acquainted  wiA 
the  histor}*of  his  Qountry,  as  far  as  it  is  ancient,  and  who, 
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from  his  personal  and  professional  connections,  is  so  per* 
fectly  acquainted  with  all  that  passes  in  the  world  of  our  own 
day,  is  drawn  back  to  the  tinte^  of  Laud  and  Wolsey,  tp 
search  for  English  Prelates,  who  have  been  a  reproach  to 
the  order;  and  when  he  would  represent  tyranny  and  op- 
pression in  churchmen,  is  forced  back  upon  an  unreformed 
church,  and  to  ages  of  darkness  and  superstition,  be- 
cause it  would  have  been  in  vain  to  look  for  them  under  the 
shadow  of  that  mild  religion  which  has  promoted  such  a 
spirit  of  humanity,  and  stamped  such  a  character  upon  our 
country,  that  if  it  should  ever  please  God  to  permit  her 
to  be  agitated  like  neighbouring  nations,  the  happy  difference 
would  be  seen  between  men  who  reverence  religion,  and  those 
who  set  out  with  destroying  it. — ^The  Bishops,  besides  (to 
do  them  common  justice,)  are  certainly  the  last  of  the  cler- 
gy  that  should  be  attacked*— The  indulgent  spirit  of  reform- 
ed Christianinr,  recollecting,  that,  thougn  invested  with  a  di- 
^ne  office,  they  are  men  with  human  passions  aind  affec- 
tions, permits  them  to  mix  in  all  the  customary  indulgences, 
which,  Without  corrupting  our  morals,  constitute  much  of  the 
comfort  and  happiness  of  our  lives  ;  yet,  they  in  a  manner 
separate  themselves  from  their  own  families  ;  and,  whilst 
the  other  orders  of  the  clergy,  even  the  most  dignified,  en- 
joy (without  being  condemned  for  it)  the  amusements  which 
taste  and  refinement  spread  before  us,  no  Bishop  is  found 
within  these  haunts  of  dissipation. — So  far  from  subjecting 
themselves  to  be  brought  to  the  assizes  for  riot  and  disor- 
der, they  thus  refuse  many  of  the  harmless  gratifications^ 
which  perhaps,  rather  give  a  grace  and  ornament  to  virtue, 
than  disfigure  the  character  of  a  Christian ;  and  I  am  sure, 
the  Reverend  Prelate,  whom  1  represent,  has  never  over- 
stepped those  limits,  which  a  decorum,  perhaps  overstrained, 
has  by  custom  imposed  upon  the  whole  order.  The  Bishop's 
individual  character,  like  every  other  man's,  must  be  gather- 
ed from  his  life,  which  I  have  always  understood,  has 
been  eminently  useful  and  virtuous.  I  know  he  is  connect- 
ed with  those  whose  lives  are  both  |  and  who  must  be  suf- 
fering distress  at  this  moment  from  these  proceedings.  He 
is  nearly  allied  to  one,*  whose  extraordinary  knowledge  en- 
ables him  to  fulfil  the  duties  of  a  warm  benevolence*  m  re- 
storing health  to  the  sick,  and  in  bringing  back  hope  and  con- 
solation along  with  it,  to  families  in  the  bitterness  of  afflic- 
tion and  distress. — I  have,  more  than  once,  received  that  bless- 

•  The  celebrated  Dr.  Rlcliard  Warren. 
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ing  at  his  hands,  which  has  added  not  a  little,  to  the  anzie^ 
wluch  I  now  feel. 

Gentlemen,  1  am  instructed,  and  indeed  pressed  by  the  anx- 
iety of  the  Bishop's  friends,  to  call  many  witnesses,  to  show, 
that  he  was  by  no  means  disturbed  with  passion,  as  h^  been 
represented,  and  that,  so  far  from  it,  he  even  repressed  those, 
whose  zeal  for  order,  and  whose  affection  for  his  person, 
prompted  them  to  interfere ;  saying  to  them,  ''  The  law  will 
**  interpose  in  due  season."     I  have  witnesses,  to  a  great 
number,  whom  I  am  pressed  to  call  before  you,  who  would 
contradict  Mn  Grindley  in  the  most  material  parts  of  his 
testimony ;  but  then  I  feel  the  advantage  he  would  derive 
from  this  unnecessary  course ;  he  would  have  an  opportunity, 
from  it,  to  deprive  the  Reverend  Prelate  of  the  testimony  and 
protection  of  your  approbation.     He  would  say,  no  doubt, 
^*  Oh,  I  made  out  the  case  which  vindicated  my  Prosecution, 
**  though  it  was  afterwards  overturned  by  the  testimony  of 
^^  persons  in  the  Bishop's  suite,  and  implicitly  devoted  to  his 
**  service ; — I  laid  facts  before  the  Jury,  froia  which  a  convic- 
*^  tion  must  have  followed,  and  I  am  not  responsible  for  the 
*'  false  glosses  by  which  his  xvUnesses  have  perverted  thenu^ 
— ^This  would  be  the  language  of  the  Prosecutor;  and  I  woky 
therefore,  extremely  anxious  that  your  verdict  should  pro- 
ceed upon  the  facts  as  they  now  stand  before  the  Courts  and 
that  you  shoula  repel,  with  indignation,  a  charge  whidi  is  de- 
feated by  the  very  evidence  that  has  been  given  to  support 
it. — I  cannot,  besides,  endure  the  humiliation  of  fighting  with 
a  shadow,  and  the  imprudence  of  giving  importance,  to  what 
I  hold  to  be  nothing-^  by  putting  any  things  in  the  scale  against 
it;  a  conduct,  which  would  amount  to  a  confession  thai 
something  had   been  proved  which  demanded  an  answer* 
How  far  those,  from  whom  my  instructions  come,  may  think 
me  warranted  in  pursuing  this  course,  I  do  not  know ;  but  the 
decision  of  that  question  will  not  rest  with  either  of  us,  if  your 
good  sense  and  consciences  should,  as  I  am  persuaded  they 
will,  give  an  immediate  and  seasonable  sanction  to  this  con- 
clusion of  the  trial'. 


Mr.  Erskine,  ajier  consulting  a  few  minutes  with  Mr* 
Plumer^  Mr.  Leycester^  and  Mr.  MilleSy  informed  the  Court 
he  should  give  no  Evidence. 
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Mr*   justice   Heath  then  summed  up  as  follows ;    which 

7ve  insert  J  as  the  Learned  Judge  stated  the  substance 

of  all  the  Evidence  given  on  the  Trial. 


MR,  JUSTICE  HEATH. 

GENTLEMEN  OF   THE  ^URY, 

X  HIS  is  an  Indictment  against  the  Bishop  of  Bangor, 
Hugh  Owen,  John  Roberts,  John  Williams,  and  Thomas 
Jones.  The  Indictment  states,  ^^  That  Samuel  Grindley 
*^  (who,  it  seems,  is  the  Prosecutor  of  this  Indictment,)  oti 
"  the  ath  of  January  last,  was  Deputy  Registrar  of  the 
^^  Episcopal  and  Consistorial  Court  of  the  Bishop  of  Bangor, 
^^  and  that,  in  right  of  his  office,  he  had  the  use  of  a  room 
^  adjoining  to  tbe  cathedral  church  of  Bangor,  called  the 
^  Registrar's  Office,  for  transacting  the  business  of  his  of- 
*^  fice :  that  the  Defendants,  intending  to  disturb  the  Prose- 
^  cutor  in  th£  execution  of  his  office  of  Deputy  Registrar,  on 
^^  the  8th  of  January  last,  riotously  assembled  and  unlawfully 
**  broke  the  Registrar's  Office,  and  remained  there  for  an 
^  hour,  and  continued  making  a  great  disturbance,  and  as- 
**  saulted  the  Prosecutor,  and  stirred  up  a  riot." 

This,  Gentlemen,  is  the  substance  of  the  Indictment. — 
The  definition  of  a  riot  has  been  truly  stated  to  you ;  it  may 
be  collected,  indeed,  from  the  indictment  itself;  and  is,  when 
two  or  more  persons  assemble  together  with  an  intent  mutual- 
ly to  assist  each  other,  and  to  resist  all  those  who  should  op- 
pose them,  and  with  a  farther  intent  to  break  the  peace ; — ^and 
It  is  likewise  for  a  private  purpose. 

Now,  before  I  sum  up  the  evidence,  I  shall  state  those 
things  particularly,  to  which  you  should  direct  your  atten- 
tion ;  and  you  will  consider  how  the  evidence  applies  in  sup- 
port of  the  Indictment.  It  must  be  proved,  to  your  satisfac- 
tion, that  the  Prosecutor  is  Deputy  Registrar  of  this  Consis- 
torial Court  of  the  Bishop  of  Bangor ;  that,  in  Right  of  that 
office,  he  had  the  use  of  this  room  to  transact  his  business 
there ;  that  the  Defendants,  intending  to  disturb  him  in  his 
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office,  riotously  assembled  to  disturb  die  peace,  and  broke 
and  entered  the  office-room,  and  continued  there,  making  a 
great  disturbance,  asserting  that  he  had  assumed  an  office 
which  did  not  belong  to  him,  and  making  a  riot  there.  These 
things  must  be  proved  to  your  satisfaction. — I  will  conunent 
upon  the  evidence  as  I  shall  state  it  to  you. 

Samuel  Grindley,  the  Prosecutor,  tells  you,  that  in  Fe- 
bruary 1792,  he  was  appointed  Agent  to  the  Bishop  of  Ban« 
gor,  and  that  he  afterwards  held  the  office  of  Deputy  Regis- 
trar, under  M n  Gunning,  who  it  seems,  was  a  minor ;  that 
he  saw  Mr.  Gunning,  die  Registrar,  in  October  1794;  that 
he  paid  seventy  pounds  a  year  to  the  Bishop,  on  account  of 
Mr.  Gunning  his  principal;  that  the  Bishop  was  the  person 
who  made  the  bargain  between  him  and  his  principal ;  that 
he  entered  on  his  office  as  Deputy.— He  says,  that  he  was  in- 
vited by  the  Bishop,  and  that  the  Bishop  introduced  him  (die 
Prosecutor)  to  Mr.  Gunning,  as  the  Prihcipal  Registrar,  and 
introduced  the  Principal  Registrar  to  the  witness  as  his  De- 
puty.—He  says,  that  there  was  no  complaint  that  he  had  not 
discharged  the  duties  of  his  office ;  and  that  he  continued  to 
discharge  the  duties  of  his  office  till  the  22d  of  February  last* 
He  says,  that  there  is  an  apartment  belonging  to  this  office, 
which,  it  seems,  is  under  the  chapter-hou%e  adjoining  to  the 
cathedral ;  that  there  is  a  flight  ot  stens  going  up  to  it-^that 
he  employs  his  Clerks  in  the  office,  and  he  has  a  resident  Cktk 
there. — He  says,  he  told  the  Bishop  that  he  would  resign  oo 
the  22d  of  February  last ;  that  on  the  4th  of  January  he  was 
absent  from  Bangor,  and  returned  on  the  f  th,  having  received 
information  that  his  office  had  been  broken  open ;  that  the 
Bishop  afterwards  acknowledged  1^  him,  that  it  had  beca 
broken  open  by  his  (the  Bishop's)  servants,  under  his  direc- 
tion.— He  says,  that  some  panes  of  glass  had  been  taken  down, 
the  leads  had  been  removed,  and  fresh  locks  had  been  put 
upon  the  doors.  All  this  the  Bbhop  acknowledged.«-And 
then  he  gives  you  an  account  of  his  coming  there ;  of  his 
breaking  open  the  door,  and  his  entering  again* 

Let  us  consider,  so  far  as  this,  how  it  applies.  In  the  first 
;^lace,  it  certainly  does  not  lie  in  the  moutn  of  the  Bish^ip  to 
say,  that  this  man  was  not  properly  appointed  to  Us  office ;  he 
was  in  the  exercise  of  his  office  ;  he  had  made  an  agreement 
with  his  principal,  and  he  paid  him  seventy  pounds  a  year— 
the  Bishop  was  the  person  who  negotiatedthe  business ;  add 
he  gave  the  Bishop  notice  that  he  meant  ta^ve  up  his  oflioe 
on  the  22d  of  February ;  but  you  see,  be^een  the  4th  and 
the  7th  of  January,  before  the  time  the  I%secutor  had  ap- 
pointed for  resigning  his  office,  the  Bishon^ought  proper  to 
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-go  to  die  office  and  break  open  the  lock,  and  then,  it  is  con* 
tended  on  the  part  of  the  Defendants,  that  the  Bishop  was  in 
peaceable  possession ;  it  is  contended  too,  that,  as  Bishop,  he 
had  a  jurisdiction  in  this  cathedral — ^that,  because  the  Deputy 
Registrar  must  be  confirmed  by  the  Bishop,  the  Prosecutor  is 
only  tenant  at  will  to  the  Bishop ;  that  he  never  had  a  legal 
appointment,  and,  therefore,  the  Bishop  had  a  power  of  dis- 
missing him* 

Now,  in  the  first  place,  supposing  it  to  be  proved,  that  the 
Bishop  had  a  power  of  dismissing  him  (which  does  not  ap- 
pear one  way  or  the  other,)  it  does  not  follow  from  dience, 
that  he  ought  to  do  it  by  force  or  violence — ^he  ought  to  do  it 
by  process  of  law.  It  happens  in  this  country,  that  the  Lord 
Chief  Justices  of  the  Courts  of  King's  Bench  and  Common 
Pleas  have  a  right  of  appointing  officers ;— the  Judges  attend- 
ing the  Court  at  the  Old  Bailey,  have  a  right  of  appointing 
the  officers  there;— 4md  questions  have  frequently  arisen  con- 
cerning this  power  of  appointment,  whether  rightfully  or 
wrongfully  exercised.— What  is  the  mode  of  deciding  it  i 
Each  party  appoints  his  officer,  and  then  one  brings  his  action, 
and  it  is  determined  by  due  course  of  law.  If  the  Bishop 
had  a  rig^t  of  dispossessing  this  man,  which  does  not  appear 
to  me^  because,  though  the  appointment  of  a  Deputy  might  not 
be  good  without  the  approbation  of  the  Bishop,  it  does  not 
follow  from  thence,  that  the  Bishop  had  a  right  to  withdraw 
that  approbation  and  that  confirmation,  after  it  was  given. 
Whether  he  can,  or  cannot,  is  a  question  I  am  not  prepared  to 
decide,  and  it  is  immaterial  to  the  present  question ;  it  is 
enough  to  say,  that  if  the  Bishop  had  that  right  and  that 
power,  it  behoved  him  to  have  caused  Mr.  Gunning  to  have 
appointed  another  Deputy,  and  then  that  Deputy  qught  to 
have  tried  the  right.— The  question  then  is,  was  the  Bishop  in 
peaceable  possession  ?  No  man  is  in  peaceable  possession  of 
any  place  which  he  comes  to  by  force  and  violence  ;  the  Bishop 
exercised  force  and  violence  in  this  respect,  in  breaking  the 
lock,  and  in  putting  on  a  new  lock ;  therefore,  the  force  and 
violence  was  on  the  part  of  the  Bishop ; — ^he  was  never  in 
peaceable  possession  of  this  place,  nor  could  he  have  a  right 
to  come  and  put  this  lock  upon  the  door. 

Let  us  pursue  this  matter  by  steps. — The  Prosecutor  said> 
he  came  armed  with  pistols ;  that  was,  I  think,  improper;  he 
ought  not  to  have. armed  himself  with  pistols  in  that  fashion. 
—-He  broke  open  the  lock,  and  he  entered ;  that  was  not  im- 
proper ;  he  being  in  possession  of  this  office,  it  was  lawful  for 
him  to  do  so.-^Then,  it  seems,  a  Mr.  Rasbrook  came,  who  is 
a  person  exercising  some  office  under  the  Bishop,  his  house- 
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steward^  I  think ;  he  came,  and  the  Prosecutor  presented  a 
pistol  to  him — that  W£to  highly  improper.  A  man  has  a  right 
to  arm  himself,  and  to  assemble  his  friends  in  defence  of  his 
house ;  but  the  law  alloiivs  no  more;  because  the  house  is  Us 
sanctuary,  he  is  not  to  arm  himself,  and  assemble  his  firiends 
in  defence  of  his  close ;  but  ought  to  have  recourse  to  legal 
means,  if  he  is  injured ;  and,  therefore,  the  Prosecutor  cer- 
tainly acted  with  a  greater  degree  of  force  alnd  violence,  in 
that  respect,  than  he  ought  to  have  done.  But  then  that  was 
no  legal  excuse  for  the  Bishop's  coming  afterwards  in  the 
manner  he  did.  The  Prosecutor's  presenting  a  pistol  to  Ras- 
brook,  could  be  no  inducement  to  the  Bishop,  and  the  other 
Defendants,  because  they  were  not  present,  and  their  passions 
were  not  provoked  by  it. 

The  Bishop,  in  this  case.  Gentlemen,  seems  to  have  labour- 
ed certainly  under  two  very  great  errors* — First  of  all,  that 
he  had  a  right  to  remove  the  Prosecutor;  and,  secondly,  that 
he  had  a  right  to  remove  hini  by  force  and  violence. — ^Tben 
these  persons  were  removed  out  ot  the  office  ;  the  outer  door 
was  secured,  by  some  means,  by  the  Prosecutor,  and  the 
several  persons  with  him. — It  is  said  that  they  were  guilty  of 
a  riot. — I  think,  certainly,  they  were  guilty  of  no  riot  at  thu 
time  ;  they  were  guilt}*^  of  a  misden\^anor  in  arming  them- 
selves, but  they  stood  merely  upon  the  defensive.— No  per- 
son, as  I  told  you  before,  is  justified  in  arming  himself  and  his 
servants  to  defend  his  close ;  but  if  he  does  arm  himself  and 
his  servants  to  defend  his  close,  and  opposes  no  person  with- 
out the  close,  then  he  is  guilty  of  no  riot  whatever. 

The  question  is,  whether  or  no  they  are  guilty  of  such  a 
breach  of  the  peace — of  an  act  of  so  much  force  and  violence, 
as  to  constitute  a  riot. — When  there  was  a  knocking  at  the  door, 
the  Prosecutor  said  he  would  shoot  any  one  who  should  enter ; 
which,  I  said  before,  he  was  not  warranted  in  doing.  Being 
told  the  Bishop  was  there,  he  said  he  would  treat  him  with 
all  possible  respect,  and  he  opened  the  door,  and  admitted 
him  and  his  followers ;  and  then,  he  says,  he  loaded  anodier 
pistol. — He  tells  you  the  Bishop  entered  in  a  great  rage. 
Whether  there  was  any  rage  or  passion,  or  no,  is  only  ma- 
terial to  show  whether  or  no  the  rest  of  the  story  is  probable ; 
because,  his  being  in  a  rage,  does  not  prove  him  guilty  of  a 
breach  of  the  peace.  The  question  is,  whet^^er  he  has  com- 
mitted any  acts  in  breach  of  the  peace  ? — ^irst  of  all,  the 
Prosecutor  tells  you,  that  he  told  the  Bishco)  he  should  be- 
have with  proper  respect  to  him,  but  he  should  not  leave 
the  office — ^he  swears  that  the  Bishop  toot  hold  of  him ; 
and  afterwards  he  went  to  William  Ro^tts,  an  husband* 
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man  belonging  to  the  witness'— he  then  went  to  another 
servant,  Robert  Davis,  and  attempted  to  pull  him  out ;  that 
the  Bishop  returned  to  William  Roberts,  collared  him,  and 
drew  him  towards  the  door ;  that  the  Bishop  went  with  his 
hands  clenched  towards  the  witness  ;  and  the  witness  des- 
cribes the  manner  in  which  he  (the  Bishop)  wetit  towards 
him.— Now  his  taking  hold  of  the  witness  is  an  assault. 
—He  says,  he  attempted  to  pull  him  out ;  his  seizing  hold 
of  him  IS  AN  ASSAULT  ;  his  returning  to  William  Roberts, 
and  collaring  him,  and  pushing  him  towards  the  door,  is 
ANOTHER  ASSAULT ;  his  going  with  his  hands  clenched  to* 
wards  him  in  a  menacing  way,  if  he  were  near  enough  to 
strike  him,  would  be  an  assault;  if  not  near  enough  to 
strike  him,  it  would  not  be  an  assault ;  and  then  He  called 
to  his  servants  to  come  and  pull  him  out — ^that  is  a  breach 
of  the  peace,  coming  and  removing  them  all  by  force  and  vio- 
lence. 

Then  there  is  that  which  passes  in  respect  to  Mr.  Roberts. 
The  Prosecutor  and  the  other  witnesses  tell  you,  that  Ro- 
berts was  in  a  great  rage ;  he  cannot  say  whether  he  entered 
before  or  after  the  orders  given  by  the  Bishop ;  that  he 
clenched  his  fist,  and  said,  ^^  If  nobody  will  turn  him  (mean- 
ing the  Prosecutor)  out,  I  will  do  it. — ^The  Bishop  said,  the 
Prosecutor  had  pistols  ;  upon  which  Roberts  said,  in  an  out- 
rageous manner,  ^  Do  not  shoot  the  Bishop^  shoot  me  ;'* 
and  said,  that  if  nobody  else  would  turn  the  Prosecutor  out,  he 
would.— He  asked  the  Prosecutor  to  go  ^  on  one  side  with 
him,  into  the  church-yard,  and  said,  he  was  not  afraid  of  him 
in  any  place.  The  witness  said,  he  had  something  else  to  at- 
tend to ;  and  another  of  the  witnesses  said,  he  promised  to 
meet  him  -  at  some  other  time  and  place.  This  is,  you 
see,  a  challenge  by  Roberts  to  fight  the  Prosecutor ;  why, 
that  is  a  breach  of  the  peace.  The  Bishop  is  present ;  he  is 
the  person  who  tells  Roberts  that  the  Prosecutor  had  pistols ; 
then  the  Bishop  hears  this  challenge.  They  all  came  upon 
one  design.  When  several  persons  come  upon  an  illegal 
design  or  purpose,  the  act  of  one,  especially  if  in  the  pre- 
sence of  all,  IS  the  act  of  all. 

This,  Gentlemen,  is  the  sum  of  the  evidence  on  the  one 
aide  ;  and  there  is  no  evidence  on  the  other* 

The  Bishop,  no  doubt,  is  a  man  of  an  excellent  charac- 
ter ;  but  at  this  moment  he  gave  way  to  his  temper.  He 
ought  to  have  followed  the  process  of  the  law,  and  not  so 
to  have  done.  Thus  much  I  have  said  affects  the  Bishop, 
and  affects  Roberts.      As   to   Owen,  the   Prosecutor  says 
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that  OMren  cw^e  into  the  office  i  he  made  ^  noise,  iM^ldkcd 
very  loud.  The  witness  told  him  if  he  h^d.  any  bu&9bfl% 
he  was  tl|ere  ready  to  transact  it,  otherwise  he  begged  ih^ 
would  go  about  their  business.  He  only  speaksi  to  his  ma^ 
king  a  noise.  John  Willian^s,  he  says^  waa  less  noisy  than 
die  rest.  /  The  witnese  asked  what  business  he  had  ^lere ; 
mid  told  him  to  go  about  his  business*.  He  says  he  atai4 
there  against  his  will ;  he  staid  softer  die  res|  went  away* 

Upon  thi^,  it  is  necessary  for  me  to  st^^e,  as  I  did  be- 
fore, that  the  other  Defendant's  coming  willi  tthe  Bishc^ 
upon  the  same  design,  by  force  and  violeticei  il^.clpsposscai 
the  Prosecutor,  undoubtedly  they  came  wi^  an  unlawful 
intent  and  purpose  ;  andy  if  you  believe  these  witnesses^  they 
were  guilty  of  the  several  breaches  of  the  peace  which  I  have 
atated,  in  assaulting  the  prosecutor,  in  assaulting  David  Kober^ 
in  asssMilting  William  Koberts,  and  in  the  defendant  Roberts 
challenging  the  Prosecutor;  if  you  belike  these  wi&ies*^ 
ses,  it*8eems  to  me  that  the  Defendants  lyre  guilQr  of  Ihedtt 
with  which  they  stand  tharged.  As  for  the  force  aad^^ 
lence  which  the  Prosecutor  made  use  of,  all  that  may  be 
urged  in  another  place  m  mitigation  of  the  punishment ;  it 
is  only  for  you  to  determine  whether  they,  or  each  of  them 
are  guilty  of  this  riot. 

it/r.  JErsiine.^-'Tht  two  last  witnesses  sts^ted  a  cUrect  con- 
tradiction. 

Mr.  Just  ice  fiirfl^A.—- The  law  is  clear  and  ptajm;  you 
will  apply  the  law  to  the  facts  as  I  have  stated  them*  Yea 
will  banish  all  prejudices  that  you  may  have  front  aQ,  piyfUi* 
cation.  It  is,  indeed,  unnecessj^ry  to  adm<»||||a  Gesde- 
men  of  your  enlightened  understandings  ;  biit  at  th^  same 
time,  considering  that  individuals  are  to  be  tried  by  the 
law  of  the  land,  if  they  are  guilty,  notwithstanding  the  high 
character  they  fnay  deservedly  have,  down  to  this  time,  it  is 
your  duty  to  find  them  guilty*  If  you  have  any  reasonaik 
doubt  whether  th^y  are  guilty  ^^^vel  ^hat  C4y»e  ycwi.  will  acquit 
the  Defendants. 


In  about  jive  minutes  the  Jury  acqmttedc^  the  HeferuknXt^^ 
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